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ORGANIZATION  OF  THE  UNITED  STATES  DISTRICT  COURT  FOR 

THE  DISTRICT  OF  HAWAII. 

(Act  of  CongresB  of  April  30th,  1900,  Vol.  31,  U.  S.  St.  141.) 

Section  86.  That  there  shall  be  established  in  said  Territory  (Ha- 
waii) a  District  Court  to  oonfiistv  of  one  Judge,  irho  shall  reside  therein 
and  be  called  the  District  Judge.  The  President  of  the  United  States 
by  and  with  the  consent  of  the  Senate  of  the  Unirted  States,  shall  ap- 
point a  district  Judge,  a  district  attorney,  and  a  marshal  of  the  United 
States  for  the  said  District,  and  said  judge,  attorney  and  marahAl, 
shall  hold  office  for  six  years  unless  sooner  removed  by  the  Fresidenits 
Said  Court  shall  have  in  addition  to  the  ordinary  Jurisdiction  of  Dis^ 
trict  Courts  of  the  United  States,  Jurisdiction  of  all  oases  cognizable 
in  a  CircuR  Court  of  the  United  Statea  and  shall  proceed  therein  in 
the  same  manner  as  a  Circuit  Court;  and  said  Judge,  distHct  attorney 
and  marshal  shall  have  and  exercise  in  the  Territory  of  Hawaii,  all 
the  powers  conferred  by  the  -laws  of  the  United  States  upon  the  Judges, 
district  attorneys  and  marshals  of  District  and  Circuit  Courts  of  the 
United  States. 

Writs  of  error, and  appeals  from  said  District  Court  shall  be  had 
and  allowed  to  the  Circuit  Court  of  Appeals  in  the  Ninth  Judicial 
Circuit  in  the  same  manner  as  writs  of  error  and  appeals  are  allowed 
from  Circui-t  Courts  to  Circuit  Courts  of  Appeals  as  provided  by  law, 
and  the  laws  of  the  United  States  relating  to  Juries  and  Jury  trials 
shall  be  applicable  to  said  District  Court.  The  laws  of  the  United 
States  relating  to  appeals,  writs  of  error,  removal  of  causes  and  other 
matters  and  proceedings  as  between  the  Courts  of  the  United  States 
and  the  (Courts  of  the  several  States  shall  govern  in  such  matters  and 
proceedings  as  between  the  Courts  of  the  United  States  and  the  Courts 
of  the  Territory  of  Hawaii. 

Regular  terms  of  said  Court  shall  be  held  at  Honolulu  on  the 
second  Monday  in  April  and  Ocftober,  and  at  Hilo  on  the  last  Wednes- 
day in  January  of  each  year;  and  special  terms  may  be  held  at  such 
times  and  places  in  said  District  as  the  said  Judge  may  deem  expedient. 
The  said  District  Judge  shall  appoint  a  Clerk  for  said  Court  at  a  salary 
of  three  thousand  dollars  per  annum;  and  shall  appoint  a  reporter  of 
said  Court  at  a  salary  of  twelve  hundred  dollars  per  annum. 
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OFFICERS 


OF 


The  llDited  States  District  CodiI 

FOR  THE 

DISTRICT  OF  HAWAII. 


MORRIS  M.  ESTEE,   Presiding  Judge. 

ROBERT  W.  BRECKONS,  U.  S.  District  Attorney. 
J.  J.  DUNNE,   Assistant  U.  S.  District  Attorney. 
EUGENE  R.  HENDRY,  United  States  Marshal. 
WALTER  B.  MALING,  Clerk. 

JAMES  D.  AVERY,  Court  Reporter. 

Regular  Terms.— At  Honolulu,  on  the  Second  Monday  in 
April  and  October;  at  Hilo,  on  the  last  Wednesday  in  January  of 
each  year. 

Special  Terms. — At  such  times  and  places  in  the  District  as 
the  Judge  may  deem  expedient. 
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CAUSES  ARQUED  AND  DETERMINED 

IN  THB 

United  States  District  Court 

FOR  THE 

District  of  Hawaii. 


UNITED  STATES  OF  AMERICA  v.  Y0:N"G  HO. 

Decided:    August  19,  1900. 

1.  Chinese  in  the  Hawaiian  Islands  on  June  14,  1900,  when  the  "Act 
to  provide  a  government  for  the  Territory  of  Hawaii"  went  into 
effect,  were  by  Section  101  thereof,  compelled  to  procure  the  cer- 
tificate of  residence  required  by  the  Act  of  Congress  approved  May 
5,  1892,  as  amended  by  the  Act  of  Congress  approved  November 
3,  1893,  entitled  "An  Act  to  amend  an  Act  entitled  'An  Act  to  pro- 
hibit the  coming  of  Chinese  persons  into  the  United  States,  ap- 
proved May  5,  1892,' "  within  one  year  from  the  said  14th  day  of 
June,  1900,  or  in  default  -tliereof  be  deemed  to  be  unlawfully  within 
the'United  States.. 

2.  There  is  no  provision  in  the  Act  of  Congress  of  April  30.  1900, 
providing  a  government  for  the  Territory  of  Hawaii,  permitting 
the  return  to  Hawaii  of  Chinese  laborers  who  had  voluntarily  left 
the  Hawaiian  islands  after  annexation  and  before  said  Act  went 
into  effect,  but  with  Intent  to  return.  Congress  must  be  presumed 
to  have  known  that  there  might  be  many  such  Chinese,  and  hav- 
ing made  no  provl&ion  for  their  return  and  registry  after  June  14, 
1900,  or  the  iesuanoe  of  a  certificate  of  residence  to  bhem,  it  ia 
clear  that  they  should  be  excluded. 

3.  Where  a  Chinese  laborer  left  the  Hawaitaoi  Islands  in  October, 
1899,  after  annexation,  but  before  the  Aot  for  the  government  of 
the  Territory  went  into  effect,  and  did  not  return  within  the  year 
mentioned  in  the  certificate  entitling  him  to  return,  but  returned 
twenty~one  months  after  his  departure,  and  claimed  admission 
under  said  certificate.  Held,  that  he  does  not  come  within  the 
provisionsi  of  Section  101  of  the  Act  of  April  30,  1900,  as  he  was 
not  "in  the  Hawaiian  Islands"  when  the  Act  for  the  government 
of  the  Territory  went  into  effect,  and  he  is  not  entitled  to  come 
into  the  Territory  to  register  as  a  Chinese  laborer. 

1— U.  S.  D. 
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Chinese  Exclusion  Laws.  Proceeding  to  Deport. 

J.  J.  DunnCy  Assistaiit  U.  S.  District  Attorney  for  the  plain- 
tiff. 

1\  MoCants  Steioart  and  W.  A.  Whiting,  attorneys  for 
defendant. 

EsTEE,  J.  This  is  a  proceeding  heard  before  the  Court,  for  the 
deportation  of  one  Yong  Ho,  a  Chinese  laborer,  arrested  upon  the 
information  of  W.  R.  Hendry,  Deputy  Marshal  of  the  United 
States  for  the  District  of  Hawaii,  on  the  ground  tliat  said  Yong 
Ho  is  a  Cliineee  laborer  and  now  within  the  limits  of  the  United 
States  and  the  District  of  Hawaii,  without  the  certificate  of 
residenjce  required  by  the  Act  of  Comgres©  approved  May  5th, 
1892,  and  tlie  Act  of  November  3rd,  1893,  amendatory  thereof, 
and  the  Act  of  Congress  approved  April  30th,  1900,  providing 
a  govemmonit  for  the  Territory  of  Hawaii 

It  is  prescribed  by  the  Act  of  Congress  approved  April  30th, 
1900,  and  entitled  an  "Act  to  provide  a  government  for  the 
Territory  of  Hawaii,"  (Vol.  31,  U.  S.  Stats.,  page  141),  asnd 
especially  by  section  101  of  said  Act — 

"That  Chinese  in  the  Hawaiian  Islands  when  this  Act  takes 
effect,  may  within  one  year  thereafter  obtain  certificates  of  resi- 
dence ae  required  by  ^An  Act  to  prohibit  the  coming  of  Chinese 
persons  into  the  United  States,'  approved  May  fifth,  eighteen 
humdred  and  ninety-two,  as  amended  by  an  Act  approved 
November  third,  eighteen  hundred  and  ninety-three,  entitled 
^An  Act  to  amend  an  Act  entitled  an  *Act  to  prohibit  the  com- 
ing of  Chinese  persons  into  the  United  States,'  approved  May 
fifth,  eighteen  hundred  and  ninety-two,'  and  until  the  expira- 
tion of  said  year  shall  not  be  deemed  to  be  unlawfully  in  the 
United  States  if  foimd  therein  without  such  certificates.  *  *  *" 

This  Act  took  effect  June  14th,  1900. 

On  the  principle  of  expressio  uninis  est  exclnsio  aUeriiis 
(the  expi'esBion  of  on©  thing  is  the  exclusion  of  all  others)  it  is 
clear  that  no  Chinaman  not  in  the  Hawaiian  Islands  when  the 
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foregoing  Act  went  into  effect  was  entitled  to  a  certificate  of 
reeddencie. 

Section  6  of  the  Act  of  Congress  of  May  5th,  1892,  as  amend- 
ed by  the  Act  of  November  3rd,  1893,  and  which  Acts  are  in 
tenns  made  applicable  to  this  Territory,  prescribes  that: — 

"It  shall  be  the  duty  of  all  Ohinese  laborers  within  the  limits 
of  the  United  States,  who  were  entitled  to  remain  in  the  United 
States  before  the  passage  of  the  Act  to  which  this  iB  an  amend- 
ment, to  apply  to  the  OoUector  of  Internal  Revenue  of  their 
respective  districts  within  six  mionths  after  the  passage  of  this 
Aict  for  a  certificate  of  residence;  and  any  Chinese  laborer  with- 
in the  limits  of  the  United  States  who  shall  neglect,  fail  or  re- 
fuse to  comply  with  the  provisions  of  this  Act,  and  the  Act  to 
which,  this  is  an  amendment,  or  who,  after  the  expiration  of 
said  six  months  shall  be  found  within  the  jurisdiction  of  the 
United  States  without  suoh  certificate  of  residenc^e,  shall  be 
deemed  and  adjudged  to  be  unlawfully  within  the  United  States, 
and  may  be  arrested  by  any  United  States  *  *  *  Marshal 
or  his  deputies,  and  taken  before  a  United  States  Judgo,  whose 
duty  it  shall  be  to  order  that  he  be  deported  from  the  United 
States  *  *  *  unless  he  shall  prove  to  the  satisfaction  of 
said  Judge  that  by  reason  of  aceiuient,  sickness  or  other  unavoid- 
able caufite,  he  has  been  unable  to  procure  his  certificate  and  to 
the  satisfaction  of  said  United  States  Judge,  and  by  at  least  one 
credible  witness  other  than  Chinese,  tliat  he  was  a  resident  of 
the  United  States  on  the  5th  day  of  May,  eighteen  hundred  and 
ninety-two"  (the  day  said  Act  took  effect.) 

This  being  amended  by  the  Act  for  the  government  of  the 
Territory  of  Hawaii,  the  time  was  uxtended  within  which 
Chinese  laborers  resident  in  the  Hawaiian  Islands  could  procure 
said  certificates  of  residence  to  one  year  from  the  14th  day  of 
June,  1900. 

It  will  be  seen  that  Chinese  who  were  "in  the  Hawaiian 
Islands"  on  the  l^th  day  of  June,  1900,  were  by  law  compelled 
to  comply  with  the  terms  of  Section  101  of  the  Act  of  April 
80th,  1900,  and  in  accordajice  with  the  provisions  of  Section  6 
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of  the  Act  of  May  5tli,  1892,  as  amended  by  th©  Act  of  Novem- 
b^  3rd,  1893,  obtain  the  certificate  of  residenoe  within  twelve 
miontha  therefrom  or  be  subject  to  deportation,  unless  they 
oould  clearly  eetablish  to  the  satisfaction  of  the  Judge  "that  by 
reason  of  accident^  sicknees  or  other  unavoidable  cause"  they 
were  unable  to  secure  the  sam^;  aad  at  the  same  time  establish- 
ing to  the  satisfaction  of  said  Judge,  and  "by  at  least  one  credi- 
ble witness  other  than  Chinese,"  that  they  were  residents  of  the 
Territory  on  the  said  14th  day  of  June,  1900,  whfen  the  Act 
went  iuito  effect    What  are  the  facta  in  this  case?  i 

The  defendant  left  the  Hawaiian  Islands  after  annexation  in 
October,  1899,  and  went  to  China,  returning  sometime  in  July, 
1901,,  nearly  two  years  thereafter,  and  so  he  was  therefore  not 
a  resident  of  the  Territory  on  the  14th  day  of  June,  1900.  His 
excuse  for  not  returning  within  the  year  provided  for  in  his 
certificate  of  return  was  that  he  had  rheumatism  and  could  not 
for  that  reason  return  sooner. 

But  the  sickness  shown  was  a  reason  given  for  the  delay  to 
return  within  the  year  required  by  his  return  certificate,  not 
the  sickness  contemplated  by  Section  6  of  the  Act  of  Novem- 
ber 3rd,  1893,  as  a  reason  for  a  delay  in  registering  as  a  Chinese 
laborer  within  the  limits  of  the  United  States  at  the  time  the 
Act  went  into  effect 

The  Courts  have  uniformly  sustained  the  Chinese  Exclusion 
Laws,  Chinese  exclusion  is  simply  the  exercise  of  exclusive 
national  jurisdiction  within  the  territory  of  this  nation.  As  was 
said  by  Chief  Justice  Marshall,  as  far  back  as  in  the  case  of  The 
SoJioofwr  Exchcmge  v.  McFuddtm^  et  ah,  reported  in  7th  Cranch, 
U.  S.  116. 

'^The  jurisdiction  of  the  nation  within  its  own  Territory  is 
necessarily  exclusive  and  absolute." 

In  the  case  of  Chae  Gha/ng  Ping  v.  United  States^  reported  in 
130  U.  S.  681,  the  Supreme  Court  of  the  United  States  held 
that — 

"A  certificate  issued  to  a  Chinese  laborer  under  the  *  *  * 
Act  of  May    6th,    1882,     *     *     *     conferred  upon  him  no 
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right  to  return  to  the  United  States  of  which  he  could  not  be  de- 
prived by  a  subsequent  Act  of  OongresB.'^  The  Act  of  June  14, 
1900,  is  such  subsequent  Act, 

To  the  same  point  also  is  the  more  recent  case  of  Fong  Yve 
Sing  V.  United  Stak'Sy  found  in  149  U.  S.,  page  698,  where  the 
Court  say: 

"That  Congress  could  during  the  absence  of  a  Chinese  laborer 
who  had  formierly  been  in  the  United.  States,  and  had  departed 
therefrom  with  a  return  certificate,  pass  a  law  restraining  said 
Chinese  laborer  from  returning." 

And  that  is  practically  what  has  been  done  in  this  case. 

It  is  conceded  that  Yong  Ho,  the  defendant,  wras  not  "one  of 
the  Chinese  in  the  Hawaiian  Islands"  when  the  Act  of  Congress 
of  April  30th,  1900,  went  into  effect,  to-wit:  June  14th,  1900. 
That  being  so  he  could  not  register  oven  if  hd  had  returned  in 
time  according  to  the  language  of  the  statute.  The  law  does 
not  permit  him  to  come  into  tlie  country  to  get  a  certificate  that 
he  is  a  resident  laiborer.  There  is  no  reservation  in  the  Act  of 
April  30th,  1900,  permitting  the  return  of  Chinese  laborers  who 
had  voluntarily  left  the  Hawaiian  Islands  after  annexation  with 
the  intent  to  return.  l.CongresQ  must  be  assumed  to  have  known 
that  there  might  be  many  such  Chinese,  but  having  made  no 
provision  for  their  return  after  June  14th,  1900,  or  the  issuance 
of  a  residence  certificate  to  them,  it  is  clear  tjhey  should  be  ex- 
cluded. 

Yong  Ho  comes  squarely  within  this  class,  and  being  a 
Chinese  laborer  within  the  limits  of  the  United  Statesi  and  the 
District  of  Hawaii,  without  the  registration  certificate  required, 
he  poesessee  no  right  to  remain  here.  And  while  it  may  be 
that  a  hardship  is  seemingly  worked  in  this  case,  yet  the  permis- 
sion to  come  here  accorded!  to  Chinese  laborers  is  simply  a 
privilege,  not  a  right,  which  Congreee  can  withdraw  by  any 
subsequent  legislation.  The  Courts  have  no  power  to  modify  or 
change  this  regulation.  As  was  said  in  the  case  of  Li  Sing  v. 
United  States,  180  U.  S.  486,  495, 
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"We  cannot  yield  by  modifying  or  relaxing  by  judicial  con- 
struction the  severity  of  the  statute  under  consideration." 

Let  the  defendant  be  remanded  to  the  custody  of  the  Marshal 
with  instructions  to  deport  him  to  the  country  from  whence  he 
came. 


IN  THE  MATTER  OF  THE  APPLICATION  OF  LAU 

SAM,  for  a  writ  of  habeas  corjms. 

Decided:    August  21,  1900. 

« 

1.  A  hearing  will  be  had  upon  an  application  for  a  writ  of  habeas 
corpus  by  a  Chinese  held  for  deportation  under  a  decision  ad- 
verse to  his  landing  rendered  by  the  proper  immigration  officers, 
where  lae  hearing  is  claimed  upon  the  ground  that  petitioner  is 
an  American  citizen  by  reason  of  his  birth  in  the  Hawaiian 
Islands,  and  entitled  as  such  American  citizen  to  return  to  the 
Islands  after  a  temporary  sojourn  in  China. 

2.  Evidenoe,  consisting  only  of  the  hearsay  testimony  of  Chinese  per- 
sons, and  there  being  n.o  white  witiKr&ses,  considered  inadequate 
to  satisfy  the  Court  of  the  truth  of  the  allegations  of  petitioner  as 
to  birth  in  the  Hawaiian  Islands. 

Chinese  Exclusion  Law.     Habeas  Corpus. 

F.  M,  B^ymks  and  F.  J.  Berrj/y  for  petitioner. 

John  C,  Bairdy  IT.  S.  District  Attorney,  for  respondent. 

Estee,  J.  This  is  an  application  by  one  Lau  Sam,  a  Chinese 
person,  for  a  vrnt  of  Habeas  Corpus. 

The  Writ  was  i^eued.  by  this  Coairt  directed  to  one  Joshua  K. 
Brown,  United  States  Immigration^  Officer  for  the  Territory  of 
Hawaii,  as  prayed  for;  the  petition  alleging  that  said  petitioner 
was  illegally  restrained  of  his  liberty  by  said  Brown  as  such 
U.  S.  Immigration  Officer.  Upon  tlie  coming  in  of  the  return, 
which  was  made  and  verified  by  E.  R.  Stackable,  the  Collector 
of  Customs  of  the  Port  of  Honolulu,  it  appeared  that  the  peti- 
tioner had  been  and  was  then  in  the  custody  of  said  E.  R. 
Stackable  as  such  Collector  of  Customs,  the  said  Joshua  K. 
Brown  being  simply  his  assistant. 
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Thereupon  in  open  Oonrt  on  motion  of  John  O.  Baird, 
United  States  District  Attorney  for  the  District  of  Hawaii,  on 
behalf  of  said  E.  R.  Stackablo  as  such  Collector  of  Customs, 
said  Joshua  K.  Brown  bedng  then  present  in  Court  and  consent- 
ing, and  Messrs.  F.  M.  Brooks  and  F.  J.  Berry,  counsel  for  the 
petitioner  being  also  present  and  consenting,  and  the  petitioner 
having  been  produced  and  being  then  present,  it  was  ordered 
that  said  E.  R.  Stackablc,  Collector  of  Customs  as  aforesaid,  be 
substituted  as  n^ix)ndent  in  siiid  matter  in  the  place  and  stead 
of  said  Joshua  K.  Bro\vn. 

In  his  sworn  return  to  said  ^mt,  the  said  R  R.  Stackable 
alleges  the  detention  of  the  petitioner  inj  his  custody  as  a  native 
and  citizen  of  China  and  an  alien  and  a  laborer,  the  embarkment 
of  the  said  petitioner  as  a  steerage  passenger  at  China,  on  the 
steam  vessel  "Coptic,"  his  airival  at  the  port  of  Honolulu,  Ter- 
ritory of  Hawaii,  and  his  attempt  to  enter  said  Territory. 

That  said  E.  R.  Stackable  as  such  Collector  of  Customs  for 
the  Port  of  Honolulu,  examined  the  said  petitioner  as  to  his 
right  to  ?:md  in  the  Territory  of  the  United  States  and  become 
a  resident  thereof,  and  after  inquiring  into  the  same,  held  that 
said  Lau  Sam  was  an  alien  laborer  and  not  entitled  to  land  in 
the  United  States  Territory  or  become  a  resident  thereof;  and 
further  determined  and  ordered  that  said  Lau  Sam  be  deported 
and  carried  back  to  China  to  the  port  from  whence  he  sailed 
at  the  expense  of  Uie  steamship  company  which  had  conveyed 
him  to  the  port  of  Honolulu. 

That  thereafter  on  August  1st,  1900,  the  said  Lau  Sam  ap- 
pealed in  writing  from  f>uch  decision  of  the  Collector  of  Cus- 
toms, to  the  "Honorable  Commissioner  General  of  Immigration 
of  the  LTnited  States  of  America,"  which  appeal  is  in  the  words 
and  figiTcs  :following: 

"Honolulu,  Territory  of  Hawaii,  August  1,  1900. 

"Mr.  K  R.  Stackable, 

^^Collector  of  Customs  for  the  Port  of  Honolulu,  Territory 
of  Hawaii,  and  Mr.  Joeihua  K.  Brown,  U.  S.  Inspector 
of  Chinese. 
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"Sirs: 

"The  undereigned,  an  Hawaiian  bom  citizen,  who  arrived  at 
the  port  of  Honolulu,  from  Ohina,  on  the  30th.  day  of  June, 
1900,  hereby  appeals  from  the  decision  made  by  you  and  each 
of  you  refusing  to  allow  him  to  land  in  the  Territory  of  Hawaii, 
to  the  'Honorable  Commissioner  General  of  Immigration  of  the 
United  States  of  America/ 

This  appeal  is  taken  on  the  ground  that  the  undersigned  hav- 
ing been  bom  in  the  Hawaiian  Islands,  pursuant  to  peraiission 
given  under  the  law  of  the  United  States  of  America,  that 
Qhineee  persons  bom  in  the  Hawaiian  Islands  or  United  States 
Territory'',  and  being  duly  qualified  and  entitled  to  enter  said 
Hawaiian  Islands,  after  a  temporary  absence  in  China,  he  should 
not  have  been  denied  permission  to  land. 

"Respectfully, 

"LAU  SAM. 
"By  his  attorney, 

"F.  M.  BROOKS." 

That  thereafter  the  ocean  steamer  "Coptic"  upon  which  the 
said  Lau  Sam  had  arrived  at  the  port  of  Honolulu,  departed 
from  said  port,  leaving  the  said  Lau  Sam  in  the  custody  of  the 
said  Collector  of  Customs  pending  his  said  appeal.  That  on 
the  first  day  of  August,  1900,  the  said  Lau  Sam  withdrew  his 
said  appeal,  the  said  withdrawal  being  in  the  words  and  figures 
following,  to  wit: 

*•  r 

"Honolulu,  August  1st,  1900. 
"Mr.  Brown. 

"The  friends  of  Lau  Sam,  N"o.  92  Coptic,  Lau  Yuen,  No.  42 
Coptic,  ask  that  their  appeal  be  withdrawn  if  it  is  not  too  late. 
They  think  that  the  time  and  expense  will  be  too  great. 

"Tours,  etc., 

"F.  M.  BROOKS, 

"Attorney  for  Lau  Sam,  Lau  Yuen. 
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^Heceived  at  9:30  a.  m.,  August  2,  1900,  too  late  to  get 
these  people  from  quapantine  station  before  sailing  of  S.  S. 
Coptic,  10  a.  m. 

^^JOSHUA  K.  BROWN, 

^'Chinese  Inspector." 

The  return  of  said  Collector  of  Ouo-toms  further  alleges  the 
detention  of  the  said  Lau  Sam  under  the  Statues  of  the  United 
States  in  such  cases  made  and  provided,  and  alleges  that  the 
decision  of  the  Collector  is  final  and  conclusive  in  the  absence 
of  an  appeal  to  the  Honorable  Secretary  of  the  Treasury  of  the 
United  States. 

Upon  the  hearingj  before  the  Court,  the  petitioner  introduced 
testiniony  tending  to  show  that  ho  was  one  of  the  four  sons  of 
Lau  Kam  Choy,  a  Chinese  merchant  or  planter  formerly  resid- 
ing or  doing  business  at  Palama,  a  portion  of  the  city  of  Hono- 
lulu, and  of  Yeong  Shee,  his  wife.  And  it  was  claimed  that 
the  petitioner  was  bom  during  the  sixth  year  of  the  reign  of 
the  Chinese  Emperor,  Kwong  Su,  according  to  the  Chinese 
method  of  computing  time,  which  so  far  as  can  be  gathered 
from  the  testimony,  would'  be  about  the  year  1880.  That  Lau 
Kam  Choy,  the  father,  with  his  family  including  the  petitioner 
who  was  then  about  four  years  of  age,  left  the  Hawaiian  Isl- 
ands for  China,  where  he  has  since  continuously  resided,  a  period 
of  between  sixteen!  and  seventeen  years. 

Four  Chinese  witnesses  testified  that  petitioner  was  the 
son  of  Lau  Kam  Choy,  bom  at  Palama.  One  of  these  wit- 
nesses, Lau  Duck,  who  claims  to  be  the  uncle  of  petitioner, 
testified  that  the  petitioner  is  the  same  person,  known  as  Lau 
Sam,  who  was  the  son  of  Lau  Kam  Choy,  and  who  was  bom  at 
Palama  over  twenty  years  ago,  and  who  left  these  Islands  in 
company  with  his  father  and  other  members  of  the  family,  over 
sixteen  years  ago.  Lau  Duck,  the  uncle,  was  not  present  in 
these  Islands  at  the  time  of  the  birth  of  Lau  Sam,  and  had  not 
seen  him  from  the  time  he  left  here  over  sixteen  years  agjo, 
until  about  four  years  ago,  when  he,  Lau  Duck,  went  back  to 
China,  where  he  claims  to  have  seen  the  petitioner   and  been 
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introduced  to  him  as  Lau  Sam.  Lau  Duck  testified 
that  he  remained  in  China  about  two  years  and  saw  the  peti- 
tioner frequently  during  tliat  time,  and  then  returned  to  the 
Islands  of  Hawaii  about  two  yeais  ago.  He  next  saw  the 
petitioner  shortly  after  he  arrived  at  Honolulu,  a  few  weeks 
ago.  He  testified  that  he  knew  Lau  Sam  was  coming  back  to 
these  Islajids  because  Lau  Kam  Choy,  the  father  of  Lau  Sam, 
had  written  to  him  advising  him  that  he  was  about  to  sail  for 
Honolulu  andl  requested  him  to  get  a  permit  for  him  to  land. 

The  petitioner,  Lau  Sam,  remembers  nothing  of  his  residence 
on  the  Islands,  and  testified  that  he  kne«w  he  Avas  bom  here  bo- 
cause  his  father  had  told  him  so;  and  the  othei*  witnesses,  ono 
of  whom  had  been  associated  with  his  father  in  business,  testi- 
fied' that  the  petitioner  Lau  Sam  was  bom  here;  that  they  knew 
this  because  Lau  Duck,  the  uncle,  had  told  them  so.  All  the 
material  facts  are  sustained  only  by  Chinese  and  mainly  hear^ 
say,  testimony.  Tliere  are  no  white  witnesses  to  establish  any  of 
the  alleged  facte. 

To  my  mind  the  evidence  is  wholly  insufficient  to  establish 
the  identity  of  the  petitioner  with  the  Lau  Sam  claimed  to  have 
been  bom  here  some  twenty  years  ago  as  the  child  of  Lau  Kam 
Ghoy  and  Yeong  Shee,  his  wife,  or  that  Lau  Sam  was  bom 
here.  Similar  questions  involved  in  this  inquiry  have  been  con- 
sidered by  other  United  States  Courts.  For  instance,  the  facts 
in  the  case  of  In  re  Louie  Yoti  decfided  by  the  United  States 
District  Court  for  the  District  of  Oregon,  on  the  14th  of  Sep- 
tember, 1899,  and  reported  in  97  Fed.  Rep.  580,  are  very  similar 
to  those  involved  here.    In  that  case  the  court  said : 

"The  petitioner  claims  that  he  went  away  with  his  father 
sixteen  years  ago,  when  he  was  three  years  of  age.  Three  Chinese 
witnesses  testified  that  he  was  the  son  of  Louie  Park,  bom 
here.  One  of  these  is  his  brother,  another  is  his  father's  former 
partn-er,  and  a  third  is  the  Chinese  doctor  who  claims  to  have 
been  present  at  the  birth  of  the  petitioner.  It  may  be  that  the 
petitioner  is  the  son  of  Louie  Park.  I  have  no  means  of  satis- 
fying myself  that  he  is  what  he  claims  to  be,  unless  I  accept 
unreservedly  the  uncorroborated  testimony  of    these  Chinese 
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witnesses,  and  this  I  am  not  willing  to  do.  I  am  not  willing 
to  eetablish  the  precedent  of  admitting  Chinese  persons,  who 
have  admittedly  remained  out  of  the  coimtry  for  so  great  a 
length  of  timie,  unless  some  white  witness^  or  some  fact  not  de- 
pending n}X)n  Chinese  testimony  corroborates  the  testimony  of 
the  Chinese  witnesses  relied  upon  to  establish  the  identity  of 
the  person  who  seeks  a  landing.  Those  who  leave  the  country 
when  infants,  must  not  expect  to  gain  ready  readmission  after 
they  have  in  effect  reached  maturity.  If  satisfactory  proof  of 
thtir  right  to  land  is  not  possible  in  such  a  case,  the  fault  is 
theirs.     Tlie  difficulty  is  one  easily  foreseen." 

See  also,  Lee  Sing  Far  v,  U.  /S.,  94  Fed.  Rep.  834,  and  cases 
there  citeil. 

ae€  Fook  Sing  t\  U.  /S.,  49  Fed.  Rep.  146. 

As  was  said  by  the  Supreme  Court  of  the  -United  States  in 
the  ease  of  Quoi^k  Ting  v.  U.  S,,  140  U.  S.  417,  420: 

"Undoubtedly  as  a  general  rule,  positive  testimony  as  to  a 
particular  fact  uncontradicted  by  any  one,  should  control  the 
decision  of  the  Court,  but  that  rule  admits  of  many  exceptions. 
There  may  be  such  an  inherent  improbability  in  the  statements 
of  a  witnees  as  to  indiice  the  Court  or  jury  to  disregard  his  evi- 
dence even  in  the  absence  of  any  direct  conflicting  testimony. 
He  may  be  contradicted  by  the  facts  he  states  as  completely 
as  by  direct  adverse  testimony;  and  there  may  be  so  many 
omissions  in  his  account  of  particular  transactions  of  his  own 
conduct  as  to  discredit  hia  whole  story.  His  manner  too,  of 
testifying,  may  give  rise  to  doubts  of  his  sincerity,  and  create 
the  impression  that  he  is  giving  a  wrong  coloring  to  material 
facts.  All  these  things  may  properly  be  considered  in  deter- 
mining the  weigjit  which  should  be  given  to  his  statements, 
although  there  is  no  adverse  verbal  testimony  adduced." 

In  the  case  at  bar,  I  am  convinced,  after  a  careful  con&idera- 
tion  of  all  the  testimonv  adduced,  that  the  statements  of  the 
petitioner  and  the  witnesses  produced  in  his  behalf,  are  so  highly 
improbable  that  their  teetimony  is  unworthy  of  belief,  and  I 
hereby  remand  the  petitioner. 
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EUGENE  AVERY  v.  WILLIAM  G.  KING. 

rteoiDED:    August  31,  1900. 

1.  A  citizen  of  a  State  caiUQot  sue  a  citizen  of  a  Territory  in  the 
Courts  of  the  United  States  where  diverse  *citizens^hip  is  the  only 
ground  of  jurisdiction  relied  upon. 

2.  A  demurrer  to  the  jurisdiction  sustained  and  the  action  dismissed 
where  it  appeared  upon  the  face  of  the  complal>iiit  that  the  only 
ground  for  bringing  an  action  for  damages  in  the  Federal  Court 
were  the  facts  that  the  plaintiff  was  "a  citizen  of  the  United  States 
of  America,  and  that  his  permanent  place  of  abode  is  in  the  city 
and  county  of  San  Francisco,  State  of  California,"  and  that  the 
detfendant  is  a  citizen  of  the  Territory  of  Hawaii. 

Action  for  Damages.     Demurrkb  to  the  Jurisdiction. 

Davis  &  Gtar  for  plaintiff. 

Kvtmcy^  Ballou  &  McClmiahan  for  defendant. 

EsTEE,  J.  This  is  an  action  in  tort  brought  by  the  plaintiff 
against  the  defendant,  and  basing  his  right  to  bring  the  action 
in  this  Court  upon  the  following  allegations  of  jurisdiction: — 

"The  undersigned  plaintiff,  E'ugene  Avery,  complains  of 
William  C.  King,  who  resides  in  Honolulu,  in  the  Island  of 
Oahu,  and  within  the  jurisdiction  of  the  Court,  and  claims  the 
sum  of  five  thousand  dollars  for  damages  resulting  to  him  by 
reason  of  the  trespasses  hereinafter  in  this  complaint  alleged 
and  set  out. 

"And  the  said  plaintiff  alleges  that  he  is  a  citizen  of  the 
United  States  of  America,  and  that  his  pennanent  place  of 
abode  is  in  the  City  and  County  of  San  Francisco,  State  of 
California,  United  States  of  America. 

"And  the  said  defendant,  W.  C.  King  is  a  citizen  of  the  Ter- 
ritory of  Hawaii,  and  resides  at  Honolulu  in  the  s«id  Territory 
and  within  the  jurisdiction  of  thia  Cofirt." 

ITie  defendant  demurred  to  the  plaintiff's  declaration  on  two 
grounds,  only  one  of  which  the  Court  considers  it  necessary  to 
pass  upon,  to  wit: — 
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■ 

"That  the  said  declaration  does  not  state  facta  sufficient  to 
give  this  Court  jurisdiction  of  said  cause,  but  on  the  contrary 
it  appears  on  the  face  of  the  said  declaration  that  this  Court 
has  no  jurisdiction  herein." 

The  single  question  to  be  considered  is, — can  a  citizen  of  a 
State  sue  a  citizen  of  a  Territory  of  the  United  States,  in  the 
Federal  Court,  diverse  citizenship  being  the  only  ground  of 
jurisdiction  relied  upon? 

The  Act  of  Congress  of  the  United  States  determining  the 
jurisdiction  of  Circuit  Courts  of  the  United  States  as  amended 
August  13th,  1888,  fixes  that  jurisdiction  as  follows: 

"That  the  Circuit  Courts  of  the  United  States  shall  have 
original  cognizance,  concurrent  with  the  Courts  of  the  several 
States,  of  all  suits  of  a  civil  nature,  at  common  law  or  in  equity, 
where  the  matter  in  dispute  exceeds,  exclusive  of  interest  and 
costs,  the  sum  or  value  of  two  thousand  dollars  *  *  *  or 
in  which  controversy  the  United  States  are  plaintiffs  or  peti- 
tioners, or  in  which  there  shall  be  a  controversy  between  citi- 
zens of  different  States  *  *  *  or  a  controversy  between 
citizens  of  a  State  amd  foreig^n  States^  citizens  or  subjects 

United  States  Statutes  at  Large,  vol.  25,  page  434. 

It  appears  affirmatively  from*  tlie  declaration  of  plaintiff,  that 
the  defendant  is  a  citizen  of  the  Territory  of  Hawaii;  and  that 
the  plaintiff  is  a  citizen  of  the  United  States  of  America,  and 
that  his  permanent  place  of  abode  is  in  the  City  and  County  of 
San  Francisco,  State  of  California. 

Assuming  that  the  plaintiff  intended  to  allege  that  he  is  a 
citizen  of  California  because  he  alleges  that  "his  permanent 
place  of  abode  is  in  the  City  and  County  of  San  Francisco, 
State  of  California,"  yet  he  does  not  show  thereby  that  he  is  a 
citizen  of  one  State  and  the  defendant  a  citizen  of  a  different 
or  foreign  State. 

Does  that  fact  fail  to  bring  the  action  within  the  jurisdiction 
of  this  Court?  In  the  opinion  of  the  Court  it  does.  That  has 
been  the  rule  adopted  since  the  earliest  organization  of  the 
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Federal  Oourfo  of  the  United  States.  One  of  the  leading 
opinions  rendered  by  the  Supreme  C6urt  of  the  United  States 
on  this  subject  and  under  substantially  the  same  statute,  was 
that  written  by  Mr.  Chief  Justice  Marshall  in  the  case  of  Neu> 
Orleans  v.  Wvmterj  et  ai.^  1  Wheaton,  (U.  S.)  p.  89,  (Brightley's 
notes),  wherein  it  waa  held  "that  where  the  plaintiff  is  a  citizen 
of  a  Territory  and  the  defendant  of  a  State,  the  Courts  of  the 
United  States  are  not  thereby  enabled  to  take  jurisdiction." 

The  converse  of  this  must  neceesarily  be  the  law,  namely,  that 
the  citizen  of  a  State  cannot  for  like  reasons  sue  a  citizen  of  a 
Territory  in  a  Federal  Court. 

The  Court  saying  further  in  New  Orleans  v.  ^\ inter j  et  of., 
{supra)  ^'That  it  had  been  attempted  to  distinguish  a  Territory 
from  the  District  of  Columbia,  but  the  Court  is  of  opinion  that 
the  distinction  cannot  be  maintained.  They  may  differ  in  many 
respects,  but  neither  of  themi  is  a  State  in  the  sense  in  which 
that  term  is  used  in  the  Constitution,"  Referring  to  the  case 
of  Hepbumy  et  al.,  v.  Ellzcy,  2  Cranch.  445,  Brightley's  notes. 

See  also — Barney  v.  Baltimore  City^  6  Wall.  (U.  S.)  280; 
Hooe  V.  Jamiesony  166  U.  S.,  p.  395;  Snead  v.  Sellers^  et  al.y 
66  Fed.  Eep.  371;  Mansfield  Coldwater  and  Lake  Michigan 
Co.y  et  al,  V.  Sican,  et  al.y  111  U.  S.  379. 

There  seems  to  be  an  unbroken  line  of  decisions  sustaining 
this  position.  A  Territory  of  the  United  States  is  neither  a 
foreign  State  nor  a  different  State  of  the  Union,  nor  a  State  of 
any  character.  Each  State  is  an  independent  political  organiza- 
tion. Each  Territory  is  a  dependent  political  organization  and 
does  not  possess  an  attribute  of  State  sovereignty.  Congress  is 
the  representative  of  the  people  of  the  States,  not  the  people  of 
the  Territories^  and  Congress  controls  the  Territories.  The 
Territory  of  Hawaii,  therefore,  is  not  a  State  within  the  mean- 
ing of  the  Constitution  and  laws  of  the  United  States,  and  this 
Court  has  no  jurisdiction  to  determine  the  merits  of  this  action. 

It  has  l)een  held  by  the  Supreme  Court  of  the  United  States, 
that — "if  it  does  not  appear  at  the  outset  that  the  suit  is  one  of 
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which  the  Circuit  Court  at  the  time  its  jurisdiction  is  invoked, 
could  properly  take  oognizance,  the  suit  musft  be  dismissed." 
(Third  Street  and  Suburhdn  Radhoay  Co.  v,  LewiSy  173  U.  S. 
457.) 

It  is  theipefore  ordered  that  the  demurrer  of  defendant  be  sus- 
tained, and  that  the  actioa  be  dismissed  without  prejudice. 

IN  THE  MATTER    OF    THE    APPLICATION    OF  AH 
SING,  for  a  writ  of  habeas  corpt(>8. 

Decided:    September  19,  1900. 

1.  A  Chiiiaman  already  domiciled  la  the  United  States  and  shipping 
on  board  an  American  vessel  as  a  seaman  in  an  American  port,  and 
arriving  at  an  American  port  on  board  such  vessel,  in  the  usual 
course  of  commerce  on  the  sea  from  such  American  port,  le  not 
a  Chinese  immigrant  under  the  Chinese  Exclusion  laws. 

2 .  There  is  no  provision  in  the  Act  of  Congress,  approved  April  30th, 
1900,  entitled  an  "Act  to  provide  a  government  for  the  Territory 
of  Hawaii,"  authorizing  the  Collector  of  Customs  at  Honolulu  to 
prohibit  from  landing  at  the  port  of  Honolulu,  a  Chinese  seaman 
arriving  on  board  an  American  vessel  sailing  from  an  American 
port.  New  York,  to  said  port  of  Honolulu. 

Chinese  ExcLrsioN  Law.    Application  for  Wkii'  of  Habeas 

Corpus. 

Davis  d  Gear,  attorneys  for  petitioiier. 
John  G.  Bairdf  U.  S.  District   Attorney    for   Edward    P. 
Staekable,  Collector  of  the  Customs  of  the  Port  of  Honolulu. 

EfiTEE,  J.  This  is  an  application  for  a  writ  of  hdbews  corpus 
made  on  behialf  of  one  Ah  Sing,  a  Chinaman,  a  seafaring  man, 
a  cook  on  board  the  Americam  ship  ''Challenger"  which  sailed 
from  the  port  of  New  York  in  the  United  States  on  the  14th 
day  of  April,  1900,  and  arrived  at  Honolulu  on  September  Ist, 
1900;  the  aaid  petitioner  claiming  to  be  unlawfully  detained 
and  imprisoned  by  the  Collector  of  Customs  of  the  port  of  Ho- 
nolulu, he  having  been  refused  a  landing  at  said  port  by  the 
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CoUectoir  of  Customs  on  the  ground  that  he  is  an  alien 
and  a  native  of  Ohina,  and  not  entitled  to  land  under  the 
Chinese  Exclusion  Acts. 

Upon  the  hearing  it  was  shown  that  the  American  ship 
"Challenger"  sailed  trcmi  tie  port  of  New  York  on  the  14th  day 
of  April,  1900,  for  the  port  of  Honolulu,  Hawaiian  Islands, 
and  (as  shown  in  the  Articles  of  Shipping)  to  "such  ofeher  ports 
and  places  in  any  part  of  the  world  as  the  Master  may  direct 
and  back  to  a  final  port  of  discharge  in  the  United  Statea     *     **' 

That  Ah  Sing,  the  petitioner,  was  regularly  (flipped  as  cook 
on  board  the  said  ship  "Challenger"  ait  the  said  port  of  New 
York,  signing  the  Shipping  Articles  in  Chinese,  the  Shipping 
Commissioner  placing  opposite  his  Chinese  signature,  the  words 
Ah  Low  in  English;  this  being  explained  by  the  fact  thait  the 
petitioner  could  not  read  English  and  did  not  know  that  the 
Commissioner  had  written  his  name  Ah  Low  instead  of  Ah  Sing 
as  appears  from  the  testimony  of  the  Master  of  the  ship  and  the 
petitioner. 

Upon  the  arrival  of  the  ship  at  the  port  of  Honolulu,  the 
Master  of  the  veesel  discharged  her  cargo  and  undertook  to  pay 
ofF  the  petitioner  and  discharge  him  at  the  port  of  Honolulu  in 
accordance  with  the  Shipping  Articles;  but  the  Collector  of  the 
Customs  refused  to  allow  petitioner  to  land. 

It  was  also  shown  by  the  evidence  at  the  hearing  that  the 
petitioner  had  been  a  seafaring  man  on  American  ships  sailing 
out  of  the  port  of  New  York,  for  twenty  years.  He  produced  in 
evidence  eight  certificates  of  discharge  from  different  American 
vessels  on  which  he  had-  sailed.  The  ^Master  of  the  ship  "Chal- 
lenger" testified  that  the  petitioner  was  a  sailor;  that  the  peti- 
tioner had  consulted  with  him,  the  Master,  about  returning  to 
New  York;  and  that  he  believed  the  intention  of  the  petitioner 
was  to  immediately  re-ship  upon  another  vessel  as  cook  or  stew- 
ard to  return  to  that  port,  and  that  it  was  not  the  intention  of  the 
petitioner  to  remain  at  the  port  of  Honolulu. 

The  single  question  is,  do  the  Chines.  Exclusion  Acts  apply 
to  tliis  petitioner? 
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Several  cases  of  a  similar  nature  have  come  before  other 
Courts^  some  of  which  we  venture  to  refer  to. 

It  was  held  in  the  recent  case  of  the  United  States  v.  Burke, 
99  Fed.  Rep.  896,  896,  that— 

"The  legislation  contained  in  the  various  statutes  that  have 
been  passed  relating  to  immigration  is  clearly  directed  against 
the  immigration  into  this  country  of  certain  classes  of  persons 
who  come  here  with  the  intent  to  enter  into  and  become  a  part 
of  the  mass  of  its  population.     *     *     *" 

In  the  same  case  the  Court  further  says  after  a  review  of  all 
the  statutes: 

"That  these  statutes  do  not  contemplate  the  exclusion  of  the 
crewB  of  vessels  which  lawfully  trade  to  our  ports  ♦  *  ♦ 
that  alien  seamen  using  the  ports  of  the  country  in  their  ships 
are  not  alien  immigrants     *     *     *" 

So  in  the  case  of  Chinese  Cabin  Waiter,  7  Sawyer  536  (13 
Fed.  Rep.  286)  where  Ah  Sing,  a  Chinaman,  shipped  on  the 
"City  of  Sydney''  and  went  to  Australia,  touching  at  various 
foreign  ports  without  the  certificate  required  to  be  obtained  by 
every  Chinese  laborer,  "who  shall  depart  from  the  United 
States,''  Mr.  Justice  Field  held  that  the  petitioner  was  not  with- 
in the  provision  of  the  Act  requiring  a  certificate  as  he  was  all 
the  while  upon  an  American  vessel  upon  which  he  shipped  in 
the  United  States  for  the  round  voyage  to  Australia,  and  return 
to  an  American  port  where  he  was  to  be  discharged. 

It  was  held  in  the  case  of  In  re  Jack  Sen,  ct  al.y  13  Sawyer, 
510,  by  Judge  Sawyer  of  the  9  th  Circuit,  that — 

"A  Chinese  laborer  who  ships  on  an  American  vessel  at  an 
American  port,  for  a  round  voyage  and  who  does  not  land  at 
any  foreign  port,  but  remains  on  board  until  the  voyage  is  com- 
pleted, does  not  depart  from  the  United  States  within  the  mean- 
ing of  the  exclusion  Act  of  October  1,  1888." 

So  it  was  held  also  in  the  recent  case  of  In  re  Jam,  101  Fed. 
Rep.,  page  989,  that — 

"The  treaty  of  1894  with  the  empire  of  China,  and  Acts  of 
Congress  of  1888,   1894,   excluding  'Chinese  laborers'   from 

a-u.  8.  D. 
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coming  into  the  United  States,  are  not  applicable  to  a  Chinese 
seamani  who  ships  as  steward  aboard  a  vessel  bound  for  a  port 
in  the  United  States,  and  who  lands  with  the  intention  and  de- 
sire to  re-ship  as  soon  as  possible." 

So  also  in  the  very  recent  case  of  In  re  Lew  Toungj  et  al.y 
decided  in  the  U.  S.  Circuit  Court  for  the  State  of  Washington, 
and  not  yet  reported,  where  Judge  Hanford  held  that — 

*'As  sea-faring  men,  the  petitioners  are  not  'Chinese  laborers' 
under  the  meaning  of  the  Exclusion  Acts  and  they  are  entitled 
to  their  liberty." 

In  a  word,  the  question  presented  in  this  case  is  not  whether 
this  Chinaman)  is  now  seeking  to  illegally  enter  into  the  United 
States  at  this  port  as  an  immigrant,  for  he  is  admitted  not  to 
be  an  immigrant  as  defined  by  the  Exclusion  Acts,  but  rather 
whether  he,  as  a  Chinese  seaman,  already  domiciled  in  the 
United  States,  can  legally  follow  the  sea  for  a  livelihood,  when 
he  sails  on  an  American  ship  to  an  American  port  and  in  such 
port  leave  the  ship  with  the  intent  to  re-ship  for  the  port  of 
departure.  I  think  he  can  do  this  and  not  violate  the  terms  of 
the  Exclusion  Acts. 

This  Chinaman  is  not  an  immigrant  under  the  law,  nor  is 
there  any  provision  of  the  Organic  Act  for  the  government  of 
the  Territory  of  Hawaii,  approved  April  30th,  1900,  authoriz- 
ing the  Collector  of  Customs  to  prohibit  persons  in  a  like  posi- 
tion with  this  petitioner  from  landing  from  an  American  ship, 
coming  in  the  usual  course  of  commerce  on  the  sea  from  an 
American  port,  New  York  to  the  port  of  Honolulu,  which  is 
also  an  American  port. 

The  Court  is  of  the  opinion  that  the  Chinese  Exclusion  Acts 
do  not  apply  in  this  case  and  that  the  petitioner  is  entitled  to 
land. 

Let  him  be  discharged  from  custody. 
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JOHN  D.  SPREOKELS  <t  BROTHERS  COMPANY  ^^  THE 
SHIP    ^^DUNREGGAN,"    J.  E.    MACAULEf,   Inte]> 

venor. 

Deoided:    Octobeb  IIth,  1900. 

1.  A  steel  sailing  ship  <haying  a  registered  tonnagf  of  1447  tons  net, 
{found  by  the  Court  to  be  of  the  value  of  |65,000  before  being  dam- 
aged, and  haying  a  valuable  cargo,  went  ashf  re  upon  a  coral  reef 
encircling  Diamond  Head  about  six  miles  fiom  the  port  of  Hono- 
lulu, on  the  8th  day  of  August,  1900,  at  at  out  9:40  a.  m.,  and  re- 
mained on  said  reef  until  4:10  p.  m.  of  the  dth  day  of  Aug^ui^t, 
1900,  when,  through  the  combined  effortfi  of  the  steam  tugs  Fear- 
less and  Eleu  and  the  United  States  Oovernment  cutter  Iroquois, 
she  was  pulled  off  the  reef,  aUter  s^stainin^  damages  rendering 
necessary  repairs  estimated  to  co:.i;  |25,000,  and  a  loss  of  cargo 
Jettisoned,  of  the  value  of  |1,259.40.  |12,000  salvage  awarded  for 
^e  services  of  the  three  ve^ssels  in  saving  the  ship  valued  at 
140,000  after  cost  of  repairs  and  on  $54,366.59  value  of  cargo  and 
freight  saved. 

2.  Where  valuable  services  were  rendered  by  a  United  States  Gov- 
ernment cutter  the  Iroquois,  in  conjunction  with  two  steam  tugs, 
in  rescuing  a  steel  sailing  vessel  of  1447  tons  net,  together  with 
her  cargo,  from  a  position  of  great  peril  on  a  coral  reef,  and  an 
award  of  |12,000  in  full  of  all  salvage  in  the  case  is  decreed  the 
salvors. 

Held,  that  the  said  Government  cutter  Iroquois  would  have  been  enti- 
tled to  |3,000  of  the  said  award,  had  It  made  any  claim  for  sal- 
vage services,  but  not  having  done  so,  said  |3,000  inured  to  the 
salved  vessel  and  her  cargo. 

3.  Where  it  was  shown  that  one  of  the  salving  tugs,  the  Eleu,  had 
(rendered  services  to  the  wrecked  vessel  on  the  8th  of  August, 
while-  in  command  of  her  regular  Captain  (Hilibus),  he  agreeing 
that  the  same  would  be  charged  for  at  towage  rates,  but  that  the 
spring  of  the  Eleu.  broke  on  that  day,  and  she  left  for  Honolulu; 
and  where  it  was  further  shown  that  on  the  next  afternoon,  the 

.  9th  of  August,  the  Eleu  was  detailed  by  the  Harbor  Master  t^) 
take  out  a  ship  which,  was  going  to  sea,  and  owing  to  the  illness 
of  her  regular  Oaptain,  Captain  Macauley  was  placed  ia  com- 
mand, and  after  towing  out  the  ship,  went  over  to  the  Dunreggan, 
and  being  asked  by  the  Captain  of  the  Dunreggan  if  the  Eleu  was 
the  same  boat  that  he  had  mad/  the  agrreement  with  the  day  be- 
fore, answered  ''yes,"  whereupon  the  Captain  of  the  Dunr^gan 
said,  "Give  us  your  hawser,  then/'  whicb  the  Bleu  proceeded  to 
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do,  and  worked  for  Bome  three-quarters  of  aa  hour  in  comjunction 
with  the  Fearless  and  the  Iroquois,  whem  the  Dunreggan  came  off 
the  re^;  and  wlhere  it  appeared  that  the  Eleu  made  no  demand 
for  salvage  services,  lut  settled  with  the  Dunreggan  upon  a  tow- 
age basis  cf  1157.70  for  the  services  rendered,  and  Captain  Macau- 
ley  Intervened  and  claimed  an  award  for  his  Individual  efforts 
In  the  matter,  and  where  It  was  claims  by  the  Captain  of  the 
Dunreggan  that  he  had  an  agreement  with  Macauley  to  work  upon 
towage  rates; 

Held,  that  It  is  not  clear  that  the  Captain  of  the  Dunreggan  and 
Macauley  understood  each  other,  or  that  there  was  any  meeting 
of  minds  between  them  on  the  9th  day  of  August  in  the  nature  of 
an  agreement;  that  Captain  Macauley  was  a  volunteer  when  his 
services  were  accepted  by  the  Captain  of  the  Dunreggan,  and 
that  simply  responding  "yes"  when  asked  If  It  was  the  same  boat 
that  the  Captain  of  the  Dunreggan  had  made  the  agreement  with 
the  day  before,  was  not  a  confirmation  of  that  agreement;  that 
Captain  Macauley  under  the  circumstances  of  this  case  was  enti- 
tled to  some  co(mpensatlon  for  the  salvage  services  rendered  by 
him  personally  as  Master  of  the  Eleu,  notwithstanding  the  settle- 
ment of  the  Eleu. 

4.  Where  the  evidence  showed  that  upon  an  examination  made  by  a 
diver  after  the  Dunreggan  was  taken  off  the  reef  and  brought  Into 
Honolulu,  that  '"eight  of  her  frames  were  injured  and  bent  en- 
tirely away  from  the  plates. . .  .the  bottom  of  the  ship  was  bent  in 

and  those  frames*  were  bent  sldewise,  the  keel  forward  was 

slightly  to  the  port  side,  the  rivets  in  the  plates  were  all  spit  out 
and  the  rudder  injured,*'  and  that  she  was  entirely  unfit  to  go  to 
sea  without  extensive  repairs;  and  where  It  appeared  that  while 
the  vessel  was  on  the  reef  there  was  no  immediate  danger  to  life 
unless  a  storm  had  arisen,  in  which  event  the  testimony  bears  out 
the  presumption  that  the  ship  would  have  been  pressed  back  upon 
the  reef;  and  even  without  the  possibility  of  a  storm,  the  testi- 
mony showed  that  the  ship  was  in  hourly  danger  of  swinging 
round  broadside  upon  the  reef  and  thereby  becoming  a  perfect 
wreck; 

Held,  that  for  the  saving  of  life  there  is  no  salvage,  and  that  It  was 
not  necessary  in  order  to  entitle  libellant  to  salvage  that  some 
one  should  lose  his  life  or  be  in  imiminent  peril  of  doing  so;  that 
if  the  salvors  did  all  they  could  to  save  the  ship,  and  at  the  same 
time  avoid  the  danger  which  a  loss  of  the  ship  would  cause  to 
the  men  on  board,  they  were  entitled  to  fair  and  liberal  compen- 
sation in  the  event  of  success. 

5.  In  determining  the  award  to  salvors,  each  case  depends  largely 
Ion  its  own  merits;  but  it  is  clear  in  determining  the  award,  sev- 
eral elements  are  to  be  considered;  among  them  are  the  enter- 
prise and  risk  of  the  salvors  and  value  of  the  property  risked;  the 
time  occupied  in  the  rescue  of  the  wrecked  vessel;  the  danger 
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and  dlstrefis  from  which  the  property  is  rescued;  the  success  of 
the  efforts  of  the  salvors  and  the  value  of  the  property  saved. 
6.  No  subsequent  opinions  of  the  officers  of  a  wrecked  vessel,  look- 
ing backward  as  to  what  they  might  possibly  have  done  to  save  the 
vessel,  but  which  they  did  not  do,  can  in  anywise  disparage  or 
undervalue  what  was  done  by  the  salvors. 

In  Admiralty.    Olaim  fob  Salvage  Services. 

F.  M.  Hatchy  Proctor  for  libellant;  W.  Austin  Whiting  and 
Holmes  d  Stanley j  Proctors  for  respondent;  Paul  Neumann, 
Proctor  for  intervenor. 

EsTEE,  J.  This  is  a  libel  for  salvage  in  the  sum  of  $20,000  on 
the  part  of  J.  D.  Spreckels  Brothers  &0o.,  the  owners  of  the  tug 
"Fearless"  and  for  the  Master  and  crew  thereof,  J.  R  Macauley 
intervening  with  a  claim  of  $2500.  The  cas©  was  submitted  to  W. 
J.  Robinson,  Esq.,  as  special  referee  for  the  taking  of  testimony. 
Eight  hundred  and  seventy-one  type-written  pages  of  testimony 
were  taken  by  said  referee  and  the  facts  of  the  case  as  disclosed 
by  this  evidence  seem  to  be  these- 

The  "Dunreggan,"  a  steel  sailing  vessel,  bark  rigged  and 
having  a  registered  tonnage  of  14Y7  tons  net,  with  one  G.  M. 
Dixon  as  Master,  sailed  from  the  port  of  London,  Great  Britain, 
on  the  14:th  day  of  March,  1900,  bound  for  the  ports  of  Hono- 
lulu, Hawaiian  Islands,  and  Seattle,  Washington,  with  a  cargo 
of  general  merchandise  for  both  said  ports.  Said  bark  arrived 
off  Diamond  Head  about  sax  miles  from  Honolulu  on  the  8th  of 
August,  1900,  and  went  ashore  upon  the  coral  reef  encircling 
Diamond  Head  at  or  about  9:40  a.  m.  of  that  day. 

At  about  11  o'clock  a.  jtl  of  the  same  day,  the  tug  "Fearless" 
owned  by  the  libellant  herein.  Captain  Brokaw  in  command, 
came  out  to  the  ship  and  after  some  parleying  with  the  captain 
as  to  compensation  to  be  paid  him  for  services  to  be  rendered, 
fastened  a  line  to  the  "Dunreggan"  and  began  tugging  at  the 
ship  to  pull  her  off  the  reef. 

Later  in  the  day,  to-wit:  about  2  p.  m.,  the  "Eleu"  came  out 
to  the  ship,  she  having  been  there  earlier  in  the  day,  and  again 
oS^T^d  assistance;  whereupon  in  the  words  of  Captain  Dixon 
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of  the  stranded  "Dunreggan,"  the  following  converaation  en- 
sued: 

•T!  asked  him  why  he  didn't  strike'  a  bargain  with  me  this 
morning  when  hd  said  it  was  a  harbor  government  tug  and  that 
he  must  not  make  any  bargain.  He  said  that  'all  he  oould 
charge  me  was  whatever  the  tariff  would  be  in  this  port;  that 
was  all  he  could  charge  me;  the  tariff  in  this  port  for  her  ser- 
vices. Towage  tariff,  all  that  could  be  charged  for  hei*  services.^ 
I  agreed  to  that,  and  I  said  'give  us  your  hawser  on  those  terms,' 
and  it  was  on  those  terms  I  ac<?epted." 

Alfter  agreeing  to  accept  the  services  of  the  "Eleu,"  that  tug 
also  fastened  to  the  "Dunroggan"  and  begjan  pulling  in  connec- 
tion with  the  "Fearless"  until  about  6  p.  m.  when  her  spring 
broke,  she  slipped  her  hawser  and  left  for  Honolulu. 

The  United  States  "Revenue  Cutter  "Iroquois,"  also  came  out 
with  offers  of  assistance  on  the  8th  of  August,  but  did  not  suc- 
ceed in  getting  a  line  on  the  "Ihmreggan"  on  that  day.  The 
tug  "Fearless"  remained  by  the  ship  pulling  all  of  the  8th  of 
August,  and  also  the  entire  night  of  the  8th,  keeping  her  head 
ito  the  wind;  and  continued  doing  so  until  4:10  p.  m.  of  the 
0th  of  August  at  high  tide,  when  the  "Dunreggan"  finally  came 
off  the  reef  and  was  towed  into  the  harbor  of  Honolulu  bv  the 
"Fearless."  It  seems  that  that  tug  worked  continuously  at  the 
vessel  save  for  an  interval  of  about  three-quarters  of  an  hour 
on  the  0th  when  her  hawser  broke,  from  the  time  she  first  went 
out  to  the  ship  until  the  "Dunreggan"  finally  yielded  to  the 
combined  efforts  of  the  tugs  "Fearless"  and  "Eleu"  and  the 
U.  S.  Revenue  Cutter  "Iroquois"  on  the  afternoon  of  the  9th. 

The  "Iroquois"  came  out  on  the  0th  of  August  at  about  the 
hour  of  2  p.  m.  and  got  a  line  on  the  "Dimreggan"  and  acted 
with  the  "Fearless"  in  striving  to  pull  her  off,  until  she  finally 
came  off.  It  also  appears  that  the  "Eleu"  put  in  an  appearance 
on  the  afternoon  of  the  9th  of  August  about  three  or  three 
thirty  p.  m.  Captain  Macauley,  the  interventor  herein,  was 
then  acting  as  Master  of  the  tug.  The  "Eleu"  was  detailed  by 
Mr.  Fuller,  the  Harbor  Master  of  Honolulu,  to  take  out  the 
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ship  **Dirigo"  which  was  going  to  sea,  and  owing  to  the  illness 
of  her  regular  captain,  Macauley  was  placed  in  command.  After 
Captain  Macauley  had  towed  out  the  "Dingo,"  he  went  over 
to  the  "Dunreggan."  He  reached  her  between  two  and  three 
o'clock  p.  m.  of  the  9th,  and  when  the  "Eleu"  came  alongside 
of  the  '"Dunreggan,"  in  the  words  of  Captain  Dixon  of  the 
stranded  vessel,  substantiated  by  the  testimony  of  Captain 
Macauley,  before  he  accepted  her  hawser,  the  following  con- 
versation took  place: 

"I  wanted  to  know  (said  Captain  Dixon)  whether  it  was  the 
same  boat  that  I  had  made  the  agreement  with  yesterday  (the 
day  before.)  He  said  'yes.'  I  said  'all  right,  give  us  your  haw- 
ser then.'  That  was  about  a  quarter  past  three  or  twenty  min- 
utes past  three  p.  m.    *    *    " 

That  upon  the  acceptance  of  the  tender  of  the  captain  of  the 
"Eleu,"  she  fastened  her  hawser  to  the  "Dunreggan"  and 
forty-five  minutes  after  doing  so,  all  three  vessels  pulling  to- 
gether, the  ship,  having  in  the  meanwhile  been  jettisoned  of 
some  eighty  tons  of  cargo,  came  off  the  reef  at  high  tide  and 
was  towed  into  Honolulu  by  the  'Tearless"  with  all  her  cargo 
safe  on  board  with  the  exception  of  the  80  tons  jettisoned. 

It  is  admitted  that  the  value  of  the  cargo  and  freight  of  the 
"Dunreggan"  was  $64,266.69.  This  does  not  include  the  jetti- 
soned cargo  which  was  valued  at  about  $1269.40.  There  is 
some  conflict  of  testimony  as  to  what  the  ship  was  worth  when 
she  went  upon  the  reef;  the  estimated  value  ranging  from  sixty 
to  seventy-five  thousand  dollars.  It  is  admitted,  however,  that 
she  was  insured  for  $65,000  which  is  a  most  unusual  insurance 
on  a  ship  worth  as  claimed  by  some  of  the  witnesses  but  $60,000. 

It  is  also  admitted  that  the  "Fearless"  had  a  capacity  of  812 
horse  power,  and  was  valued  at  $76,000;  the  "Iroquois,"  a 
capacity  of  1100  horse  power  and  that  of  the  "Eleu,"  was  only 
from  350  to  400  horse  power. 

The  United  States  Revenue  Cutter  "Iroquois,"  makes  no 
claim  for  salvage.     Captain  Pond,  her  eommander,  testifying 
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that  "it  is  not  customary  for  naval  vessels  to  charge  for  the  ren- 
dition of  such  services.'* 

The  tug  "Eleii"  presented  the  following  bill  to  the  agents  of 
the  "Dunreggan"  in  Honolulu,  which  bill  wsls  paid  in  full,  to- 
wit: 

"Bill  for  services  i^ndered  the  British  bark  Dunreggan  on 
August  8th  and  9th,  1900. 

"August  8th,  1900,  while  on  reef $78.85 

"To  towing  August  9th,  assisting  off  the  reef 78.85 

"Total   $157.70 

"Received  payment, 

"A.  FULLER. 
"O.  K.,  G.  IT.  DIXOK  Honolulu,  August^  1900." 

(Tlie  A.  Fuller  ref-erred  to  was  the  Harbor  Master  of  Hono- 
lulu.) Tlie  tug  "Eleu"  is  therefore  not  entitled  to  any  further 
compensation. 

Oaptain  Macauley,  acting  master  of  the  "Eleu"  on  the  9th 
of  August,  1900,  makes  a  personal  demand  for  salvage  services 
rendered  by  him  on  the  said  9th  day  of  August  in  the  sum  of 
$2600. 

The  libellants  demand  salvage  in  the  sum  of  $20,000  for  the 
services  rendered  by  the  tug  "Fearless,"  as  well  for  the  master 
and  crew  of  the  tug  as  for  the  libellant  named. 

There  was  some  evidence  introduced  upon  the  question  of  an 
agreement  made  between  the  master  of  the  "Dunreggan"  and 
Oaptain  Brokaw  of  the  "Fearless"  as  to  the  award  of  salvage  to 
the  'Tearless"  being  decided  by  arbitration  in  the  event  the 
"Fearless"  should  render  services  to  the  "Ihinreggan"  and  suc- 
ceed in  getting  her  off  the  reef. 

The  testimony  seems  to  be  conflicting  upon  this  point.  That 
there  was  some  sort  of  an  oral  agreement  to  arbitrate  made  be- 
tween the  two  men  there  can  be  no  doubt.  Captain  Brokaw 
demanded  $20,000  for  pulling  the  ship  off  the  reef,  to  which 
Captain  Dixon  demurred;  but  finally  consented  that  Captain 
Brokaw  should  fasten  a  line  to  his  ship  and  help  him  out  of  his 
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dangerous  position,  on  condition  that  if  lie  were  not  successful 
he  should  have  nothing;  and  if  ho  were,  it  should  be  submitted 
to  arbitration.  To  this  Captain  Brokaw  assented,  and  inuue- 
diately  fastened  his  line  to  the  ship.  No  definite  agreement  was 
made  as  to  the  arbitration,  either  then  or  since  then,  either  as 
to  who  were  to  be  the  arbitrators,  whether  there  was  to  be  an 
order  of  Court  made  in  relation  thereto  or  in  what  way  it  was 
to  be  conducted.  The  whole  arbitration  agreement,  if  it  may 
be  termed  such,  was  inchoate.  But  conceding  tiat  there  had 
been  an  agreement  to  arbitrate  which  had  failed  through  the 
fault  of  either  party,  that  would  not  have  prevented  this  Court 
from  taking  jurisdiction  of  an  action  for  salvage  in  the  matter 
in  the  absence,  of  any  agreement  for  a  fix;ed  sum  to  be  paid  at  all 

events.  Coffin  v.  TU  John.  ShaWy  1  CM.  (U.  S.)  230;  The 
Kimherlcy,  40  Fed.  289;  The  ExceMor,  123  U.  S.  40. 

It  is  admitted  by  all  the  parties  to  the  action  that  the  *'Dun- 
reggan"  was  in  a  position  of  great  danger;  that  the  "Fearless" 
rendered  efficient  services  in  rescuing  her  and  her  cargo;  but  as 
to  the  services  rendered  by  Captain  Macauley  while  in  conmiand 
of  the  "Eleu"  on  the  9th,  there  is  considerable  dispute.  In 
this  case  the  matter  resolves  itself  into  the  two  questions  of  who 
is  entitled  to  the  salvage  award  and  what  amount  or  amounts 
should  be  allowed  to  each  party. 

The  authorities  differ  greatly  on  the  question  of  the  amount 
of  salvage  to  be  awarded.  Each  case  depends  largely  on  its  own 
circum£>tances.  For  that  reason  it  is  not  easy  to  obtain  much 
assistance  from  adjudicated  cases;  but  it  is  clear  that  in  deter- 
mining the  reward  of  the  salvors,  several  elements  are  to  be  con- 
sidered. Among  them  are  the  enterprise  and  risk  of  the  salvors, 
and  value  of  the  property  risked,  the  time  occupied  in  the  rescue 
of  the  wrecked  vessel;  the  danger  and  distress  from  which  the 
property  is  rescued;  the  success  of  the  efforts  of  the  salvors 
and  the  value  of  the  property  saved. 

A  reasonable  reward  should  be  allowed  to  the  salvors  in  all 
cases  where  a  ship  is  subject  to  salvage  and  where  the  salvors 
risk  their  lives  or  property  and  the  circumstances  show  bold  and 
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fearless  effort  on  the  part  of  the  salvore.  In  this  case,  the  ship 
and  cai^o  saved  were  in  great  danger  of  total  loss.  Captain  Pond 
of  the  "Iroquois",  said  in  reference  to  the  position  and  danger 
of  the  tug  "Fearless"  while  hauling  at  the  "Dunreggan",  "that 
it  was  not  a  place  where  he  would  ordinarily  care  to  take  his 
vessel,  unless  in  a  case  of  absolute  necessity" ;  yet  the  "Fearless" 
was  fortunate  enough  to  avoid  any  untoward  accident  in  her 
efforts  to  rescue  the  stranded  vessel.  The  officers  and  men  of 
the  "Fearless"  did  their  full  duty  in  the  premises,  and  while 
there  were  no  peculiarly  hazardous  circumstances  connected  with 
what  they  did,  and  especially  in  view  of  the  fact  that  no  lives 
were  lost  or  serious  injury  suffered,  yet  it  is  not  debatable  but 
what  therel  was  some  risk  and  more  or  less  bravery  displayed  by 
the  officers  and  men  of  the  "Fearless"  in  remaining  all  of  the 
night  of  the  8th  of  August  in  shallow  waters  on  the  edge  of  the 
coral  reef  (the  cause  of  the  disaster  of  the  "Dunreggan")  within 
a  hundred  yards  of  the  breakers,  subject  to  strong  currents, 
hauling  and  pulling  at  the  "Dunreggan"  in  the  darkness  of  the 
night  in  order  to  keep  her  head  to  the  sea  and  to  the  wind.  That 
this  largely  prevented  the  stranded  vessel  from  going  broadside 
upon  the  reef  and  thus  becoming  a  total  wreck,  is  borne  out  by 
the  testimony  of  a  majority  of  the  witnesses,  and  was  admitted 
on  the  argument  by  the  proctors  for  libellee. 

As  to  the  dangerous  position  in  which  the  "Dimreggan"  lay 
when  she  was  pulled  off  the  reef  by  the  combined  efforts  of  the 
three  salving  vessels,  the  "Iroquoisi",  the  "Eleu"  and  the  "Fear* 
less",  there  can  be  no  question.  The  report  of  the  surveyoTB, 
Messrs.  Williamson,  Davis  and  Campbell,  sent  out  by  the  Agent 
of  the  Lloyd's  in  Honolulu,  introduced  in  evidence  as  Libellee'a 
Exhibit  H.,  and  made  after  an  inspection  on  the  8th  of  August, 
soon  after  the  ship  went  upon  the  reef,  states  that  they  "found 
the  ship's  draft  when  she  went  on  the  reef  was  9  feet  8  inches. 
*  *  *  we  found  the  ship  making  water  at  the  rate  of  4  inches 
per  hour  and  had  21  inches  of  water  in  the  wells. 

"The  port  pump  was  not  in  working  order,  owing  to  the  loosen- 
ing of  the  cement  in  the  bottom.    Found  the  ship  bumping  very 
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heavily  and  lifting  the  mainmast  up  several  inches;  the  rudder 
working  up  through  the  deck  about  8  inches  aooofding  to  the 
swell." 

Some  point  is  made  to  the  effect  that  the  ship  was  on  soft 
coral,  but  whatever  the  character  of  the  rock  upon  which  the 
ship  rested,  the  evidence  is  that  she  was  gradually  bumping  her- 
self to  pieces;  the  water  for  some  distance  around  the  ship  was 
colored  with  the  broken  pieces  of  coral  ground  fine  by  the  ship's 
action  upon  it;  she  was  leaking  badly  and  as  appeare  from  the 
testimony  of  the  diver  Young,  who  examined  her  bottom  after 
she  was  taken  into  the  port  of  Honolulu,  and  who  testified  upon 
the  hearing  before  the  Referee  *'eight  of  her  frames  were  in- 
jureil  and  bent  entirely  away  from  the  plates,  about  four  frames 

off  from  tlie  keel  up the  bottom  of  the  ship  was  bent  in 

and  those  frames  are  bent  sidewise the  keel  for- 
ward is  bent  slightly  to  the  port  side the  rivets  in  the 

plates  were  all  spit  out  and  the  rudder  was  injured." 

That  the  vessel  \vas  seriously  damaged  by  her  perilous  ex- 
perience and  unable  to  go  to  sea  with  a  Cargo  without  necessary 
and  extensive  repairs  seems  to  be  admitted.  As  to  the  actual 
amount  necessary  to  be  paid  in  order  to  put  the  vessel  into  sea- 
going condition,  and  which  cannot  be  well  done  in  Honolulu 
owing  to  the  lack  of  mechanical  appliances  and  conveniences  for 
so  doing,  there  is  some  difference  of  opinion  among  the  witr 
neeses  for  libellant  and  libellee,  the  estimated  amounts  varying 
from  $15,000  to  $35,000  for  temporary  repairs  at  Honolulu  and 
expenses,  and  permanent  repairs  elsewhere;  and  which  in  the 
opinion  of  the  Court  will  not  exceed,  and  for  the  purposes  of  de- 
termining the  amount  of  salvaged  property  is  hereby  held  to  be, 
$5,000  for  temporary  repairs  and  expenses  and  $20,000  for  per- 
manent repairs  to  the  ship. 

To  the  unprejudiced  mind,  the  unanimity  of  the  evidence  as 
to  the  fact  of  the  injuries  sustained  by  the  vessel  and  the  cost 
of  repairs,  (although  varying  in  amounts,)  is  sufficient  to  settle 
the  proposition  of  the  dangerous  position  of  the  "Dunreggan" 
when  she  was  rescued. 
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There  is  some  testimony  upon  the  subject  of  what  might  have 
been  done,  but  the  Court  will  not  consider  seriously  any  hypothet- 
ical means  for  saving  the  vessel  after  she  had  been  rescued  by 
the  salvors  and  after  the  dangers  were  passed. 

It  may  be  and  doubtless  is  true  that  in  the  hurry  and  excite- 
ment of  a  wreckage  like  this,  the  very  best  thing  is  not  done 
and  possibly  the  very  best  thing  was  not  done  in  this  case,  but 
enough  was  done  to  save  the  ship  although  damaged  seriously 
by  her  rough  experience  and  to  save  also  a  cargo  worth  with 
the  freight  $54,266.59.  It  now  ill  becomes  the  Captain  or  other 
ofBcere  of  the  "Dunreggan."  to  say  that  this  could  have  been 
done  by  other  means,  but  which  means  were  not  employed. 
'No  subsequent  opinions  of  the  oflScers  of  a  wrecked  vessel  look- 
ing backward  as  to  what  they  migjit  possibly  have  done  but 
which  they  did  not  do  can  in  anywise  disparagjo  or  undervalue 
what  was  done  by  the  salvors.  The  AliisJca  and  her  cargo,  23 
Fed.  Rep.  597-608;  the  T.  F.  Oak^,  87  Fed.  Rep.  229-232;  The 
Winifredj  102  Fed.  988-990. 

It  appears  from  the  evidence  that  the  "Eleu"  rendered  ser- 
vices on  the  afternoon  of  the  8th  of  August  covering  a  period 
of  some  four  or  five  hours,  but  that  when  her  spring  broke,  she 
slipped  her  hawser  and  left  the  "Dunreggan"  with  the  "Fear- 
lees^^  still  unremittingly  towing  at  the  vessel  where  she  had  been 
constantly  from  11  a.  m.  of  that  day.  That  the  "Fearless"  con- 
tained to  work  without  cessation  in  her  efforts  to  release  the  ves- 
sel and  without  any  interruption  (save  for  three  quartere  of  an 
hour  when  she  broke  her  hawser)  for  the  period  of  thirty-two 
hours,  when  the  vessel  finally  came  off  the  reef. 

The  "Eleu"  did  not  return  to  the  scene  of  the  disaster  until  an 
hour  before  the  vessel  came  off  the  reef  on  the  afternoon  of  the 
9th,  and  within  forty-five  minutes  after  the  "Eleu"  had  joined 
her  efforts  to  thobo  of  the  "Fearless"  and  the  "Iroquois."  The 
"Iroquois'i  had  been  tugging  hard  at  the  vessel  on  the  9th  in 
conjunction  with  the  "Fearless"  from  about  2  p.  m.  until  4:10 
p.  m.  when  the  vessel  was  floated.  The  "Iroquois"  was  the  most 
powerful  of  the  three  salving  vessels,  having  a  horse  power  of 
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about  1,100;  the  "Fearlees"  next  with  812  horse  power,  and 
the  little  "Eleu"  with  a  horse  power  of  from  350  to  400,  as  ap- 
pears in  testimony.  The  steady  strain  exerted  by  the  "fear- 
less" during  the  32  hours  she  had  worked  with  the  vessel  had 
not  effected  her  release,  nor  had  the  dual  pulling  of  the  "Iro- 
quois" and  the  "Fearless"  together,  during  the  last  two  hours 
before  she  came  off  the  reef;  and  while  it  is  claimed  by  both 
Captain  Brokaw  of  the  "Fearless"  aad  Pond  of  the  ^^Iroquois", 
(and  which  appears  to  be  borne  out  by  the  photograph  of  the 
three  veeeela  showing  their  relative  positions  to  the  "Dunreg- 
gan"  and  to  each  other,  introduced  in  evidence  marked  libel- 
lant's  Exhibit  4,)  that  the  "Eleu^  was  pulling  in  antagonism  to 
the  "Fearless"  and  the  "Iroquois",  yet  there  is  testimony  tending 
to  show  that  the  "Eleu"  was  carried  away  by  the  wind  and  cur- 
rents and  when  signalled  to,  she  swung  around  in  line  with  the 
other  vessels  and  pulled  her  best  , 

In  any  event,  considering  the  relative  power  of  the  three  vefr- 
sels^  it  is  doubtful  to  say  the  least  that  the  "Eleu"  was  the 
moving  factor  or  accomplished  much  in  the  withdrawing  of  the 
"Dunreggan"  from  the  reef,  considering  that  the  combined  ef- 
forts of  the  "Iroquois"  and  the  "Fearless,"  two  powerful  vessels, 
had  up  to  that  time  failed  to  move  the  vessel.  Yet  within  45 
minutes  after  the  "Eleu"  had  joined  her  efforts  to  those  of  the 
other  two,  the  ship  came  off  the  reef.  It  may  be  that  the  "Dun- 
reggan" was  on  the  point  of  yielding  or  possibly  a  favoring 
swell  or  higher  water  caused  by  the  tide  was  the  reason,  but  it 
may  be  also  that  the  "Eleu's"  strength  was  the  last  modicum  of 
force  needed  to  cause  the  final  withdrawal  of  the  ship  from  her 
perilous  position.  , 

It  is  settled  in  the  mind  of  the  Court  that  in  considering  the 
amount  of  salvage  to  be  awarded,  the  "Fearless"  is  first.  .The 
"Iroquois"  having  asked  no  salvage,  however  efficient  the  Court 
may  consider  her  services,  it  cannot  decree  remuneration  there- 
for; the  "Eleu"  having  been  paid  in  full  for  the  services  rend- 
ered by  her  as  per  the  receipted  bill  introduced  in  evidence,  she 
is  entitled  to  no  further  compensation.    There  yet  remains  the 
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claim  of  Captain  Macauley,  the  intervenor,  for  personal  services 
rendered  by  him  for  about  an  hour  on  the  afternoon  of  the  ninth. 
It  seems  that  he  was  an  experienced  pilot^  familiar  with  the 
depth  of  the  water  and  the  currents  where  the  vessel  was  wreck- 
ed, and  while  counsel  for  libellee  claims  that  he  is  debarred  from 
demanding  any  salvage  by  reason  of  the  "Eleu"  having  been 
paid  in  full  for  her  services^  upon  an  agreement  made  with  Cap- 
tain Hilibus  on  the  8th  of  August,  and  assented  to  as  claimed 
by  the  Master  of  the  "Dunreggan"  by  Captain  Macauley  when 
he  arrived  on  the  scene  6n  the  9th,  yet  it  is  not  clear  to  the  Court 
from  the  testimony  that  Macauley  and  IKxon  understood  each 
other  or  that  there  was  any  meeting  of  minds  between  them  on 
that  day  in  the  nature  of  an  agreement.  The  Court  is  inclined 
to  believe  that  Captain  Macauley  was  a  volunteer,  when  his  ser- 
vices were  accepted  by  the  Captain  of  the  "Dunr^gan",  and 
that  he  simply  responded,  "yes",  to  the  inquiry  of  the  Captain  of 
the  "Dunreggan"  when  he  asked  if  it  was  the  same  boat  that  le 
(Dixon)  had  made  the  agpi^eement  with  the  day  before,  without 
any  confirmation  of  said  agreement  And  while  it  is  true  the 
"Eleu"  was  paid  for  that  day  also,  the  Court  is  inclined  to  tlie 
belief  that  Macauley  is  entitled  to  some  compensation  for  the 
services  rendered  by  him  personally  as  master,  notwithstanding 
the  settlement  of  the  "Eleu."  Robertson  v.  WtUitigton^  52 
Fed.  Rep.  606;  The  WelHngton,  54  Fed.  Rep.  901.  ' 

In  the  arguments  oral  and  written  submitted  by  the  respec- 
tive counsel,  the  chief  point  made  by  them  was  to  show  on  the 
one  hand,  the  reasons  why  the  award  of  salvage  in  this  case 
should  be  large;  and  on:  the  other  hand  why  it  should  not  be;  it 
being  admitted  that  the  "Dunr^gan"  was  in  danger  and  that  the 
"Fearless"  performed  salvage  seorvices  in  rescuing  her.  But  coun- 
sel for  libellcee  claims  that  such  services  were  /loc  « ntitlcd  to 
much  reward.  To  sustain  that  position  he  says  there  was  no 
danger  to  life  on  either  the  ship  "Dunreggan"  or  the  tug  "Fear- 
less." To  be  exact,  he  claimed  there  was  "not  the  slightest  danger 
to  life."  He  argued  that  this  was  so  because  the  weather  was  fair 
and  continued  fair  during  the  period  the  "Dunreggan"  was  on 
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the  reef^  and  that  she  was  pulled  off  the  reef  before  iijhe  was 
wrecked.  Assuming  it  to  be  true  that  there  were  no  lives  im- 
perilled, yet  the  Court  cannot  see  why  reasonable  salvage  should 
not  be  allowed  for  meritorious  effort  to  save  the  ship  and  cargo. 
There  were  some  twenty-four  men  on  board  of  the  "Dunreg- 
gan."  Wbile  the  ship  was  safe,  they  too  were  safe.  But  if  a 
storm  had  arisen,  all  the  testimony  bears  out  the  presumption 
that  the  ship  would  have  been  pressed  back  upon  the  reef  and 
become  a  total  wreck,  and  the  lives  of  those  on  board  would  have 
been  in  peril.  And  if  in  peril  would  not  these  seamen  naturally 
have  sought  for  the  assistance  of  the  officers  and  men  of  the  tug 
"Fearless"  who  were  near  them  on  the  sea  during  the  day  and 
night  of  the  8th  of  August;  and  they  were  there  to  aid  them. 
There  can  be  no  question  that  if  the  ship  had  become  an  hope- 
less wreck  the  men  on  her  woidd  have  been  wrecked  also.  Look- 
ing back  upon  their  good  fortune  in  being  rescued,  and  because 
no  heavy  sea  rolled  in  upon  them  to  send  them  into  the 
breakers,  affords  but  a  slight  argument  that  their  lives  were  not 
in  danger.  Nor  was  it  necessary  to  entitle  these  libellants  to 
fair  and  reasonable  salvage  that  some  one  should  lose  his  life  or 
be  in  imminent  peril  of  losing  his  life.  If  the  salvors  persis- 
tently did  all  they  could  do  to  save  the  ship  and  at  the  same 
time  avoid  the  danger  which  a  loss  of  the  ship  would  cause  to 
the  men  on  board,  they  are  entitled  to  fair  and  liberal  compen- 
sation in  the  event  of  success.  The  Court  thinks  the  salvors  did 
this.  No  ship  is  safe  stranded  on  such  a  reef  as  was  the  "Dun- 
reggan,"and  when  she  was  saved  from  danger  the  men  on  board 
were  saved  from  danger.  No  one  doubts  but  if  the  ship  had 
been  cast  broadside  on  this  reef  she  would  have  broken  to  pieces, 
and  it  is  in  evidence  that  she  was  in  hourly  danger  of  swinging 
around  broadside  to  the  sea  on  the  reef.  Every  wave  that  rolled 
by,  pounded  her  harder  on  the  reef  and  every  blow  she  struck 
on  the  bed  of  rock  on  which  she  rested  weakened  her.  Her 
steel  frames  were  being  twisted  out  of  shape,  her  steel  plates 
were  pulling  apart,  her  rudder  was  injured,  her  pumps  were 
fast  becoming  useless.     Indeed  she  was  already  a  wreck,  for 
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more  than  one-third  of  her  value  had  been  pounded  out  of  her. 
In  that  situation  was  it  not  a  matter  of  congratulation  for  all  the 
men  on  board  of  her  during  the  night  of  the  8th  of  August,  to 
know  that  in  the  open  sea  in  front  of  the  "Dunreggan"  lay  the 
"Fearless"  pulling  to  keep  her  head  to  the  wind  and  to  prevent 
any  further  disaster  to  her?  The  captain  and  the  other  officers 
of  the  "Fearless"  were  all  night  awake  and  watchful.  In  the 
opinion  of  the  Court  it  is  for  such  services  as  these  and  for  the 
encouragement  of  such  services,  that  salvage  is  allowed.  The 
ship  was  saved  and  most  of  her  cargo  was  saved  and  all  the 
lives  on  board  of  her  were  saved;  and  while  for  the  saving  of  life 
there  is  no  salvage,  yet  the  "Fearless"  was  there  to  save  life  as 
well  as  property. 

While  it  is  true  that  every  case  of  salvage  must  in  a  sense 
stand  on  its  own  merits,  yet  Courts  are  controlled  largjely  by 
precedent,  and  if  this  Court  is  to  consider  st^Euiding  decisions  as 
to  the  amount  of  salvage  allowed,  it  cannot  but  be  influenced 
in  determining  the  amount  of  salvage  by  the  fact  that  between 
1797  and  the  year  1896,  there  were  over  forty  cases  decided  by 
the  Federal  Courts  of  the  United  States  where  the  amount  of 
salvage  allowed  was  fifty  per  cent  and  over  of  the  value  of  the 
property  saved;  and  between  1792  and  1892  there  were  thirty- 
nine  salvage  cases  decided  by  the  Federal  Courts  of  the  United 
States  where  the  amount  of  salvage  decreed  to  the  salvors  was 
under  fifty  per  cent.,  but  in  excess  of  twenty-five  per  cent  of 
the  property  saved;  and  between  the  years  1816  and  1896  there 
were  forty-three  cases  decided  by  the  same  Courts  where  twenty- 
five  per  cent,  and  under  of  the  property  saved  was  allowed  to 
the  salvors.  (Note  to  the  Ijamington^  86  Fed.  675;  695-6,) 
where  the  Court  says  in  reference  to  the  cases  cited,  "enough 
caBes  are  hereinbelow  given  to  show  the  prevailing  rates;  the 
list  is  reasonably  exhaustive" 

As  was  said  in  the  case  of  Tlie  Kimherley^  40  Fed.  289,  300-1, 
"On  the  subject  of  proportions,  the  cases  show  generally  that 
the  old  rule  of  allowing  to  the  salvors  arbitrarily,  in  every  case, 
half  the  values  saved  no  longer  obtains.     Indeed  that  rule 
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came  at  last  to  so  revolt  the  Courts  of  admiralty  that  in  their 
repugnance  to  it  they  went  far  towards  the  other  extreme,  and 
manifested  a  temper  to  discard  the  idea  of  proportions  and  to 
confine  themselves  too  much  in  their  awards  to  the  quantum 
meridt  estimate  of  salvage  services.  There  has  latterlj  how- 
ever, been  a  recurrence,  except  in  cases  of  towage,  from  extreme 
views  in  that  direction  to  the  middle  ground  of  adapting  the 
amount  allowed  to  the  circumstances  of  each  case;  giving  always 
the  quantum  meruit  and  giving  also  when  the  case  calls  for 
generous  treatment,  a  liberal  bounty  proportioned  to  the  value 
of  the  -property  saved,  taking  into  consideration,  also,  the  value 
of  the  property  lost;  giving  a  larger  proportion  where  all  the 
property  is  saved,  and  a  smaller  one  where  more  or  less  of  it  ia 
lost." 

See  also  The  Penobscot,  103  Fed.  Rep.  205. 

It  has  been  held  that  "in  general  the  rate  of  salvage  ought 
not  to  be  less  than  one-third,  unless  the  property  be  very  valu- 
able or  the  service  very  inconsiderable."  Dcsty  on  Shipping 
and  Admiralty  J  Sec.  320,  and  cases  there  cited. 

After  a  careful  reading  of  the  testimony  taken  in  this  case 
and  of  the  briefs  of  the  various  counsel,  the  Court  is  of  opinion 
that  the  value  of  the  "Dunreggan"  when  she  went  upon  the  reef 
was  $65,000;  that  the  amount  of  money  necessary  to  repair  her 
will  be  $25,000,  leaving  her  present  value  $40,000.  It  is  con- 
ceded that  the  value  of  the  cargo  and  freight  saved  is  $54,- 
366.59,  making  a  total  valuation  of  the  property  saved  $94,- 
266.59. 

Considering  all  the  circumstances  of  the  case,  without  refer- 
ence to  the  question  of  proportions,  the  Court  is  of  opinion  that 
a  reasonable  compensation  to  the  salvors  in  view  of  the  amount 
of  property  rescued  should  be  the  sum  of  $12,000,  to  include 
the  services  of  all  three  vessels.  That  of  this  amount  the 
"Iroquois"  would  have  been  entitled  to  $3000  if  she  had  made 
any  claim  for  salvage;  not  having  done  so  that  amount  inures 

3— u.  s.  D. 
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to  the  ship  "Dunreggan"  and  her  cargo;  that  the  "Eleu"  has 
been  already  paid  and  receipted  in  full  for  her  services  amount- 
ing to  the  sum  of  $157.70,  also  to  be  deducted  from  said  sum 
of  $12,000.  Captain  Macauley  is  entitled  to  some  compensation 
ior  the  services  rendered  by  him  and  the  Court  hereby  awards 
iim  the  sum  of  $500.  That  the  balance  of  said  $12,000  after 
deducting  the  said  $3000  and  the  sum  of  $157.70  already  paid 
by  the  "Dunreggan;''  and  after  the  payment  to  Captain  Macau- 
ley  of  said  $500  as  aforesaid,  to-wit:  $8,342.30  is  ordered  dis- 
tributed as  follows:  $1300  thereof  to  the  master  and  crew  of 
the  tug  "Fearless"  in  the  following  manner:  To  Captain  G. 
H.  Brokaw,  $600;  to  Richard  B.  Seike,  the  mate  of  the  *^Fear- 
less,"  $200;  to  Bert  Wheeler,  the  chief  engineer,  $150;  to  J. 
S.  Purdie,  the  assistant  engineer,  $100;  to  Dave  Rees  and  C. 
Torkelsen,  deck-hands,  each  $50;  to  William  Parker  and  J. 
Hancock,  firemen,  each  $50;  to  John  Johnson,  the  cook,  $35; 
and  to  J.  Wiese,  the  mess  boy,  $15,  constituting  the  master  and 
crew  of  the  "Fearless;"  the  balance  of  $7042.30  to  go  to  J.  D. 
Spreckels  Brothers  d?  Co.,  th-e  libellant  herein,  as  owner  of  the 
tug  "Fearless"  in  full  for  the  services  of  the  tug  and  including 
all  expenses  incurred  by  the  tug  ^Tearless"  in  the  rescuing  of 
the  "Dunreggan." 

Let  judgment  be  entered  accordingly. 


IN  THE  MATTER  OF  THE  PETITION  OF  WILLIAM  H. 
MARSHALL,  for  a  writ  of  habeas  corpus. 

Decided:  October  23,  1900. 

1.  Upoa  an  application  for  a  writ  of  habeas  corpus  on  the  ground 
that  the  petitioner  is  deprived  of  his  liherty  contrary  to  the  Fifth 
and  Sixth  Amendments  to  the  Conrtitutlon  of  thei  United  States, 
in  that  he  had  been  convicted  of  an  infamous  crime  without  the 
indictment  or  presentment  of  a  Grand  Jury  and  by  a  verdict  ot 
less  than  twelve  jurors,  where  it  appeiared  that  after  the  annexa- 
tion of  Hawaii  to  the  United  States  and  before  the  14th  day  of 
June,  1900  (when  the  Act  of  Congress  for  the  government  of  the 
Territory   of  Hawaii  went  into  effect),  the   petitlouier  was  con- 
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vlcted  in  the  Circuit  Court  of  the  Territory  of  the  oftense  of  pub- 
lishing a  libel  in  the  first  degrce  by  the  verdict  of  nine  out  of 
twelve  jurors,  under  Section  1345  of  the  Civil  Laws  of  Hawaii  and 
sentenced  to  hard  labor  for  six  months  under  Section  305  of  the 
Penal  Laws  of  Hawaii;  and  where  by  Chapter  1,  p.  52,  Section  3 
of  the  said  Penal  Laws  it  is  provided  that  ''fielonies  or  crimes 
mean  such  ofTenses  as  are  punishable  with  death  or  imprisonment 
for  a  longer  period  than  two  years  or  by  the  forfeiture  of  any  civil 
or  political  right  •  •  •  ";  and  where  it  is  further  provided  by 
Section  304  of  the  said  Penal  Laws>  of  Hawaii  that  the  degree  of 
the  libel  shall  be  found  by  the  jury,  the  court  or  "the  magistrate 
authorized  to  decide  on  the  facts,''  Section  584  of  the  said  Penal 
Laws  giving  the  District  Magistrate  jurisdiction  for  the  "prosecu- 
tion, trial  and  sentence  of  aay  person  charged  with  *  *  *  any 
misdemeanors  •  •  •  /» 
Held,  that  the  oftenae  whereof  the  petitioner  was  convicted  and  sen- 
tenced was  a  misdemeanor  under  the  laws  of  Hawaii,  and  was  not 
an  infamous  crime  within  the  meaning  of  the  Fifth  Amendment 
to  the  Constitution  of  the  United  States. 

2.  The  Sixth  Amendment  to  the  Constitution  of  the  United   States 

applies  only  to  trials  of  oftenses  which  are  triable  by  what  is 
known  as  a  common  law  jury,  and  are  above  the  grade  of  misde- 
meanors, which  latter  offenses  are  peculiarly  within  the  jurisdic- 
tion of  magistrates  sitting  alone,  and  do  not  neoessarlly  require 
a  jury. 

3.  The  petitioner  not  having  been  accused  of  an  infamous  crime,  had 
no  constitutional  right  to  a  presentment  or  indictment  by  a  Grand 
Jury  under  the  Fifth  Amendment  to  the  Constitution  of  the 
United  States. 

4.  A  verdict  of  a  jury  of  nine  out  of  twelve  jurors  was  authorized  by 
the  law  of  Hawaii,  which  law  in  respect  to  this  class  of  cases  was 
not  repealed  until  June  14,  1900,  and  after  the  proceedingis  insti- 
tute! in  this  matter. 

5.  While  the  United  States  District  Court  has  discretion  to  sum- 
marily discharge  on  habeas  corpus  any  person  restrained  of  his 
liberty  under  a  judgment  of  a  territorial  court,  yet  it  Is  only  in 
extreme  cases  that  the  District  Court  will  exercise  such  discretion; 
but  will  generally  leave  the  petitioner  to  his  remedy  by  writ  of 
error  from  the  Supreme  Court  of  the  United  States. 

€.  Where  no  Federal  question  is  presented  for  the  consideration  of 
the  United  States  Court  on  an  application  for  a  writ  of  habeas 
carpus,  said  Court  has  no  jurisdictipn  to  entertain  the  writ. 

Habeas  Corpus. 
J.  T,  De  Bolt,  attorney  for  petitioner. 
George  D.  Gear,  amicus  curiae,  (for  petitioner.) 
E.  P,  Dole,  Attorney  General,  for  the  Territory  of  Hawaii. 
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John  C.  Bairdy  TJ.  S.  District  Attorney,  for  the  Territory  of 
Hawaii. 

A.  S.  HwrticeU,  W.  0.  Smith  and  Abraham  Lew  is  ^  Jr. 
amid  curiae  (for  respondent)  , 

EsTEE,  J.  The  petitioner,  William  H.  Marshall,  filed  his 
petition  for  a  writ  of  habeas  corpus  on  October  11th,  1900,  set- 
ting up  the  following  facts: 

That  he  is  a  citizen  of  the  United  States  and  of  the  Territory 
of  Hawaii;  and  that  he  is  now  and  since  the  9th  day  of  October, 
1900,  has  been  unlawfully  restrained  of  his  liberty  and  impris- 
oned by  one  Arthur  IVI.  Brown,  the  Higt  Sheriif  of  the  Terri- 
tory of  Hawaii,  and  that  such  imprisonment  "is  illegal  and  in 
violation  of  the  Constitution  of  the  United  States  of  America;" 
that  the  illegality  tlierof  consists  in  this,  to-wit:  that  on  the  18th 
day  of  May,  A.  D.  1900,  the  petitioner  was  put  to  his  trial  in 
a  criminal  case  "in  the  Circuit  Court  of  the  First  Judicial  Cir- 
cuit, Hawaiian  Islands,  wherein  the  Republic  of  Hawaii  was 
plaintiff  and  said  William  H.  Marshall  was  defendant,  he  being 
charged  with  the  offense  of  publishing  a  libel  in  the  first  degree 
in  Honolulu,  Island  of  Oahu,  Hawaiian  Islands,  on  or  about 
August  27th,  1899." 

The  character  of  the  pleading  upon  which  he  was  so  charged 
is  not  set  forth  in  tlie  petition  but  it  is  alleged  that  he  was  put 
ujx>n  his  trial  "without  a  presentment  or  indictment  by  a  Grand 
Jurv%  contrary  to  the  Fifth  Amendment  of  the  Constitution  of 
the  United  States,"  and  that  the  offense  charged  is  "an  infamous 
crime;"  that  upon  the  resulting  trial,  a  verdict  was  returned  by 
nine  members  of  the  jury,  three  jurors  dissenting  therefrom, 
finding  the  ix>titioner  ^^guilty  of  lil>el  in  the  first  degree,"  w^hich 
verdict  it  is  alleged  "is  contrary'  to  the  Sixth  Amendment  to  the 
Constitution  of  the  United  States;"  that  on  the  18th  day  of  May, 
1900,  judgment  was  rendered  upon  said  verdict  and  the  said 
Circuit  Court  sentenced  the  petitioner  to  imprisonment  "at  hard 
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labor  for  the  term  of  aix  montihs;"  the  petitioner  taking  the 
proper  exoeptioms.  The  several  steps  followedj  in  taking  the 
ease  to  the  Supreme  Court  of  the  Territory  of  Hawaii  on  appeal 
are  reoited,  concluding  with  the  statement  that  "the  said 
Supreme  Court  of  the  Territory  of  Hawaii  in  said  case  on  the 
&th  day  of  October,  A.  D.  1900,  rendered  its  decision  in  said 
cause  overruling  said  exceptions  and  remanding  the  defendant 
to  piisan." 

It  is  further  set.  forth  that  the  cause  or  pretence  of  «aid  im- 
prisonment is  '*by  virtue  of  a  certain  void  and  illegal  process 
issued'  out  of  tiie  said  Circuit  Court  *  *  *  to- wit:  a  cer- 
tain alleged  mittimus  based  upon  said  void  and  illegal  charge, 
verdict  and  judgment,  whereby  the  said  High  Sheriff  was  and  is 
ordered  to  take  petitioiijer  into  custody  and  to  cause  the  said 
sentence  and  judgmient  to  be  executed." 

The  petition  concludes  with  the  usual  prayer  for  the  writ  of 
habeas  corpus  to  issue.  A  writ  was  issued,  returnable  to  this 
Court  on  October  18th,  1000,  at  10  o'clock  a.  m.,  at  which  time 
the  body  of  the  petitioner  was  pro<luced  in  Court  and  respond- 
enit  filed  his  return  to  the  writ  Briefly,  resjx>ndenit  justifies  by 
showing  "that  the  said  AVilliam  II.  Marshall  is  now  and  has  boon 
ainoe  the  9th  day  of  October,  A.  D.  1900,  detained  and  confined 
in  the  Oahu  jail  under  and  by  virtue  of  the  authority  of  a  cer- 
tain mittimus  to  the  said  Iligh  Sheriff  directed,"  a  copy  of 
which  IS  attached  to  and  made  a  part  of  the  said  return. 

It  was  admitted  on  the  argument  by  all  the  counsel  engaged 
therein  both  for  petitioner  and.  i^pondent,  tiiat  libel  in  the  fii^ 
degree,  the  offengie  charged  ajgainst  tiie  petitioner,  was  a  mis- 
demeanor under  the  penal  statutes  of  the  Territory  of  Hawaii, 
and  that  petitioner  was  not  charged  or  convicted  of  "an  infamous 
crime." 

The  petitioner  bases  his  daim  for  his  discharge  under  the 
writ  of  habeas  corpus  applied  for,  upon  the  ground  that  he  was 
tried,  ooaiviated  and  aantetnced  "without  a  piieseiitment  or  inh 
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dietm^ait  by  a  grand  jury;"  that  he  was  found  guilty  by  a  ver- 
dict of  nine  out  of  a  jury  of  tw^elve;  thait  the  offense  chai^ged 
against  him  wag  "an  infamous  crime;"  and  that  the  whole  ppcy- 
ceeding  of  the  territorial  courts  was  in  violation'  of  and  contraiy 
to  the  rights  secured  to  him  by  the  Fifth  and  Sixth  AmendmeaitB 
to  the  Constitution,  of  the  United  States. 

The  questiotn  presented  is:  Oan  this  Court,  except  in  very 
rare  and  extreme  cases,  review  on  habeas  corpus  the  verdict  aod 
judgment  of  the  higjhest  territorial  Court  of  Hawaii  in  a  crim- 
inal case  wherein  a  comstitutioDial  question  is  claimed/  to  be 
in/volved,  and  overrule  the  acticiai  of  that  Court? 

From  the  daAe  of  the  passagie  of  the  Judiciary  Act  of  1867 
until  now,  the  Supreme  Court  of  the  United  States,  while  always 
holdingi  that  a  United  States  District  or  Circuit  Court  had  the 
power  in  extreme  cases  to  summarily  discharge  a  party  from 
custody  who  is  restrained  of  his  liberty  in  violation  of  the  Cb!n>- 
stitution  of  the  United  States,  yet  the  same  Court  has  imif  ormly 
held  that  except  in  the  most  extreme  eases,  the  true  courae  for 
the  petitionesr  was  to  sue  out  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States,  and  thus  have  the  constitutionality 
of  the  conviction  settled  by  the  only  Court  in  the  land  whose 
judgment  on  constitutional  questions  is  final.  This  rule  was 
adopted  because,  altliough  the  discretionary  power  existed,  yet 
it  was  of  more  than  doubtful  propriety  for  a  single  United 
States  District  or  Circuit  Judge  to  interfere  with  the  judicial 
procedure  of  a  state  or  territorial  Court  when  dealing  with  crim- 
inal casea 

It  was  held  in  the  case  of  Ifew  YorJc  v.  EnOj  155  U.  S.  89, 
that: — 

While  the  United  States  Courts  had  the  discretionary  power 
to  issue  the  writs  of  habeas  corpus,  and  to  summarily  dispose 
of  a  party  as  law  and  justice  requires,  "yet  that  discretion  should 
be  exercised  in  the  light  of  the  relations  existing  under  our  sys- 
tem of  government  between  the  judicial  tribunals  of  the  Unioa 
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and  of  the  States;  and  in  recogmtion  of  the  fact  that  the  public 
good  requires  that  those  relations  be  not  disturbed  by  unneces- 
sary conflict  between  Courts  equally  bound  to  guard  and  pixrtect 
rights  secured  by  the  Conetitution.     *     *     *" 

And  again — "Where  a  Circuit  Court  erred,  iu  granting  the 
prayer  of  the  i)etitio(n,  the  Supreme  Court  Avould  reveroe  its  ac- 
tion." 

The  Court  holding  in  thiat  case,  "that  the  judgment  is  re- 
versed with  directions  to  dismiss  the  writ  of  habeas  corpus  and 
to  remand  the  accused  to  the  custody  of  the  proper  authorities." 

It  must  be  admitted  as  Settled  law,  that  this  Court  like  all 
subordinate  Courts  is  bound  by  precedent  and  peculiarly  so 
where  the  question  involved  is  one  of  constitutional  law.  The 
Supreme  Court  of  the  United  States  in  the  very  recent  case  of 
Mivrhuson  v.  Boucher ^  175  U.  S.  184,  seems  to  have  decided 
the  question  of  jurisdiction  involved  in  this  case  beyond  dis- 
pute.   It  held  as  follows: 

'*We  have  frequently  pronounced  against  the  review  by 
luibcas  corpvfS  of  the  judgments  of  State  Courts  in  criminal  cases 
because  some  right  under  the  Constitution  of  the  United  States 
was  alletged  to  have  been  denied  by  the  person  convicted,  and 
have  repeaitedly  decided  the  proper  remedy  was  by  writ  of  error 
*  *  *  We  lately  stated  the  rule,"  said  the  Court,  "and  the 
reasons  for  it  in  the  caries  of  Baker  v,  Orioe,  169  U.  S.  284,  and 
Timley  v.  Andm-aan,  171  U.  S.  101-4." 

The  Court  then  proceeds  to  quote  approvingly  and  at  length 
from  the  latter  decision  as  well  as  from  Baker  v.  Choice*  and  adds 
that: — 

"The  jurisdiction  is  more  delicate,  the  reasoijs  against  its  exer- 
cise stronger  when  a  single  judge  is  invoked  to  reverse  the  deci- 
sion of  the  highest  court  of  a  state  in  which  the  constitutional 
rights  of  a  prisoner  could  have  been  claimed,  and  may  be  were 
rightly  decided,  or  if  not  rightly  decided  could  be  reviewed  and 
redressed  by  a  writ  of  error  from  this  Court," 
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There  is  a  long  line  of  authorities  sustaining  the  same  propo- 
sition that,  except  in  x)eculiarly  nrgient  eases,  no  United  States 
Circuit  or  District  Court  will  discharge  a  prisoner  by  habeas 
ckyrpiifS  in  advance  of  the  usual  and  orderly  course  by  writ  of 
error  from  the  Supreme  Court  of  the  United  States.  (Pepke  v. 
Crotmn,  155  U.  S.  100;  In  re  Fredmch,  149  U.  S.  70-6; 
Whitten  v.  TomUnsm,  160  U.  S.  231,  242;  In  re  Dtmmn*  139 
U.  S.  449,  454;  In  re  Wood,  140  U.  S.  278,  289;  Cook  v. 
Hart,  146  U.  S.  183;  In  re  Loney,  134  U.  S.  372. 

So  also  in  the  case  of  In  re  Spickler,  43  Fed.  Kep.  653,  where 
it  was  held: — 

"That  where  it  appears  the  petitioner  is  held  under  the  judg- 
ment of  a  Sta/te  Court  of  eompetenit  jurisdiction  before  this 
Court  should  grant  him  a  discharge  it  should  be  made  to  appear 
that  tlie  illegality  of  liis  detention,  is  beyond  fair  question,  amd 
in  all  cases  where  the  pivotal  point  has  not  been  finally  decided 
by  tihe  Supreme  Court,  but  6»till  remains  a  debatable  question, 
the  Circuit  Court  eihould  not  discharge  the  prisoner  *  *  * 
in  such  cases  the  Fe^leral  question  cam  be  readily  presented  to 
the  Supreme  Court.,  and  as  there  exists  this  plain  and  prorper 
romedv,  it  should  be  followed.'^ 

The  above  decisions  which  seem  to  all  relate  to  the  States, 
apply  with  equal  force  to  the  Territories. 

See  Shute  v.  Kcyser,  140  U.  S.  649,  where  it  was  held: — 

"An  appeal  or  writ  of  error  lies  to  this  Court  (the  Supreme 
Court  of  the  U.  S.)  from  the  judgments  or  decrees  of  the  Su- 
preme Courts  of  the  Territories,  except  in  cases  where  the  judg- 
ments of  the  Circuit  Courts  of  Appeal  are  made  final." 

See  also  Azti'c  Mining  Co,  v,  Ripley,  151  U.  S.  79. 

For  the  reasons  above  given,  the  Court  holds  that  it  cannot 
assume  jurisdiction  of  this  case.  But  is  there  a  proper  Federal 
question  involved  herein?  If  there  is  not,  then  there  is  an  addi- 
tional reason  for  not  assuming  jurisdiction  because  it  is  settled 
that  a  writ  of  habeas  corpus  must  be  deoiied  if  it  is  apparent 
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that  tho  only  rceiilt  of  its  issue  would  he  the  remanding  of  the 
prisonier  to  custody.    In  re  Boardnum,  169  U.  S.  39. 

The  conditions  which  existed  on  these  Islands  whcfn  annexed 
to  the  United  States  were  unusual.  Tliii^  Territory  had  a  eiviliza- 
tion  peculiar  to  itself,  a  govemniant  rei>ul>lican  in  fonn,  wdth  a 
written  Constitutioai,  civil  and  penal  statuix?s,  courts  of  justice 
with  e^ablis-hed  jurisdiction.  It  had  public  schools  and  other 
institutions  of  learning'  and  laws  enforcing  compulsory  education. 
It  was  not  mere  territoiy  lying  in  mid-ocean  unused,  but  ready 
for  man's  use.  It  was  a  free,  enlightened  state  possessing  all 
tile  a:ttribute6  of  soa^ereignty,  and  when-  \\'ith  its  consent,  tiie 
Mauds  Avere  annexed  by  tilie  United  States,  not  only  the  landa, 
but  the  people  Avith  their  Ifiws  and  customs  were  annexed;  and 
by  the  well  cstablisihed  law  of  nations,  theee  laws  and  customs 
remained  in  force  until  new  laws  were  enacted  for  the  govem- 
ment  of  the  Territory.  Sec.  19,  Sntkcrlmid  on  f^fa4,  Gon^struc^ 
page  19;  Black  on  Conv^iiiuHonal  Latr^  i)age  208;  Aimrican 
Ins.  Co.  t\  Canter  J  1  Pet.  511,  541;  Cross  et  al.  v.  Harrison' 
10  How,  164,  184. 

These  Islands,  although  originally  a  monarchy,  had  become  a 
rejiublic  and  the  people  were  somewhat  veiled  in  the  priiiciplee 
of  self  government  So  much  was  this  so,  that  Congress  waited 
nearly  two  years  before  enacting  a  law  for  the  government  of  the 
Torritory.  In  the  meantime,  no  laws  were  enforced  in  the 
Territory  of  Hawaii  but  the  laws  of  the  Republic  of  HaAvaii. 
The  strong  arm  of  the  Federal  government  was  not  felt  here. 
The  former  law's  and  judicial  procedure  rem'ained  and  continued 
in  foive  until  the  30th  day  of  April,  1900,  when  Congre^  passed 
the  Enabling  Act  which  went  into  effect  on  the  14th  day  of 
June,  1900  Tliis  Act  though  providing  for  a  different  form  of 
government  for  the  new  Territory  of  Hawaii,  continued  in  force 
many  of  the  former  laws  of  the  Islands  and  prescribed  especially: 

"Thait  all  suits  at  law  and  in  equity,  prosecutions  aud  judg- 
ments eixisting  prior  to  the  passage  of  this  Act  shall  continue  to 
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be  -as  effectual  as  if  this  Act  had  not  been  passed.  (Sec  10,  yeagfa 
6.    "A<3t  to  provide  a  government  for  the  Territory  of  Hawau.") 

The  offeffise  charged  and  described  in  the  petition  for  the  writ 
of  halteas  corpus  is  libel,  which  under  the  laws  of  Hawaii  is  a 
raisdemoanjor.  Section  305  of  the  Penal  Laws  (cha.p.  32,  page 
135)  fixes  the  maximum  punishment  upon  conviction  for  libel 
in  the  first  degree  at  not  more  than  one  year's  imprisonment  at 
hanl  labor  or  by  fine  not  exceeding  one  thousand  dollara 

Felony  is  defined  in  the  game  laws,  chapter  1,  page  52,  m 
follows: 

"Sec.  3.  The  terms  felony  and  crime  are  within  the  meaning 
of  the  provisions  of  this  Code  synonamofus,  and  mean'  suohl 
offenses  as  are  pimishable  with  death  or  imprisonment  for  a 
longer  period  than  two  years  or  by  the  forfeiture  of  any  civil  or 
political  right,  and  also  larceny.  Any  offense  not  appearing  to 
bo  a  felony  or  crime  is  a  misdemeanor." 

Section  304  of  the  same  laws,  divides  the  offense  of  libel  into 
"two  degrees  and  the  degree  is  to  be  found  by  the  jury,  or  deter- 
mined by  the  Court  or  magistrate  authorized  to  decide  on  tha 
facts." 

Section  584  gives  district  magistrates  jurisdiction  "for  the 
prosecution,  trial  and  sentence  of  any  pei^n  charged  with  either 
of  the  following  offenses,  namely:  any  misdemeanor.*     *     *" 

It  thus  appeals  that  there  may  be  a  trial  and  conviction  for 
libel  by  a  Court  or  magistrate  without  the  intervention  of  a  jury. 
There  wias,  howefver,  in  this  case  a  trial  by  jury  as  shown  by  the 
petition,  the  grievance  set  up  being  that  the  verdict  of  guilty 
was  found  and  returned  by  nine  jurors,  whereas  three  jurors 
dissented  "which  verdict"  the  petitioner  alleges,  "^vas  and  is  con- 
trary to  the  Sixth  Amienclment  of  the  Constitution  of  the  United 
Stat(«»." 

Section  3,  Article  6  of  the  Constitution  of  the  Republic  of 
Ha.^^'aii,  authorized  the  Legislature  to  fix  the  number  of  jurore 
required  to  agree  on  a  verdict  in  "offenses  lees  than  felonies." 
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In  pursuance  of  this  constitutianal  p(Povisian  there  was  enacted 
by  the  Legislature  of  the  Republic  of  Hawaii  (Sec.  1345,  Civil 
Laws),  a  law  providing  that  "no  jury,  for  the  trial  of  any  case, 
civil  or  criminal,  shall  be  lees  than  twelve  in  number;  but  when 
nine  of  such  jury  shall  agree  upon  a  verdict,  they  may  render 
the  same,  and  such  verdict  shall  be  as  valid  and  binding  upon 
the  paitiee  as  if  rendered  by  all  twelve."  J 

The  first  point  urged  upon  the  Court  was  tliat  the  petitioner 
had  been  convicted  of  *'an  infamous  crime,"  but  upon  the  argu- 
ment it  was  admitted  that  petitioner  was  not  convicted  of  an  in- 
famous crime  but  of  a  misdemeanor  which  seems  to  be  borne  out 
by  the  statutasi  of  the  Republic  of  Hawaii  herein  before  referred 
ta 

At  the  common  law  the  crimes  which  rendered  a  person  in- 
famous were  treason,  felony  and  orinien  f<ilsi.  U.  S.  v,  Blocky 
4  Sawy.  211.  In  tlic  same  case  it  is  held  that  it  is  not  the  char- 
acter of  the  punishment,  but  the  nature  of  the  act  that  makes  the 
crime  infamous. 

The  Sdxth  Amendment  of  the  OonBtitution  manifestly  applies 
only  to  trials  of  criminal  offenses  which  are  triable  only  by  jury 
and  by  what  is  known  as  a  coramon  law  jury,  and  are  above  the 
grade  of  misdemieanors,  which  latter  offenses  are  peculiarly  with- 
in the  jurisdiction  of  magistrates  sitting  alone,  and  do  not  nece&- 
sarily  require  a  jury. 

As  before  stated,  Section  83  of  thie  Act  of  Oongrees  for  the 
government  of  the  Territory  of  Hawaii,  in  part  roads  as  follows: 

"That  the  laws  of  Hawaii  relative  to  the  judicial  department 
including  civil  and  criminal  procedure  *  *  *  are  con- 
tinued in  force  subject  to  modification  by  Congress  or  the  Legis- 
lature *  *  *  No  person  shall  be  convicted  in  any  criminal 
caEBe  except  by  unanimous  verdict  of  the  jury." 

"One  of  the  amendments  of  the  Enabling  Act  was  to  repeal 
the  law  authorizing  less  than  unanimous  verdicts  in  criminal 
cases.    But  this  repealing  clause  only  took  effect  when'  the  En- 
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abling  Act  became  a  law,  to-wit:  June  14th,  1900,  while  this 
petitioner  was  convicted  ^lay  18th,  1900." 

It  was  held  in  the  case  of  Maxicall  v.  Dow,  176  U.  S.  581, 
that : — 

"Whether  a  tria*!  in  ciiminal  cases  not  capital  shall  be  by  a 
jury  composed  of  edglii  instead  of  twelve  jurora  and  whether,  in 
ease  of  an  infamous  crime,  a  person  shall  be  only  liable  to  be 
tried  after  presentment  or  indictment  by  a  grand  jury,  ai^  proper 
to  be  determined  by  tlie  citizens  of  eflich  state  for  themselves,  and 
do  not  come  within  the  fourteenth  amendment  to  the  Constitu- 
tion so  long  as  all  persons  within  the  jurisdiction  of  the  State 
are  made  liable  to  bo  proceeded  against  by  the  same  kind  of  proh 
cedure,  and  to  have  the  same  kind  of  trial,  and  equal  protee- 
tion  of  the  laws  is  secured  to  them," 

The  Court  finds  that  petitioner's  remedy  is  by  ^vrit  of  orror 
from  the  Supreme  Court  of  the  United  States;  that  the  offense 
whereof  the  petitioner  was  convicted  and  sentenced  was  a  mis- 
demeanor  and  not  an  "infamous  crime;"  that  there  was  no  con- 
stitutional right  imder  the  fifth  amendment  to  the  Constitutiom 
of  the  United  States  to  a  presentment  or  an  indictment  by  a 
grand  jury  in  this  case;  and  diat  a  vei'dict  of  nine  out  of  twelve 
jurora  was  authorized  by  the  law  of  Hawaii  which  law  in  respeet 
to  this  class  of  cases  was  not  repealed  until  June  14,  1900,  and 
after  the  trial  of  this  oasa 

It  appearing  that  no  Federal  question  ia  presented  for  the  oon- 
sideration  of  tliis  Court,  it  is  without  jurisdiction  to  cn'tertaiini 
the  petition  for  due  Amt  of  habeas  cotyiis. 

Let  the  petitionei"  be  remanded. 


IN  THE  MAITTER  OF  TlIE  APPLICATION  OF  WONG 
UN  ON  BFJIALF  OF  WONG  CIIONG,  for  a  writ  of 
Imhcas  corpus. 

rteoiDED:    November  5,  1900. 

1.  The  Territory  of  Hawaii  is  a  part  of  the  United  States,  and  sub- 
ject to  the  so-called  **  Chinese  Exclusion  Laws"  passed  by  Con- 
gress. 
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* 

2.  Where  a  Chiaeee  person  claims  admission  into  the  United  States 
on  the  ground  that  he  is  a  citizen  thereof,  the  burden  of  proof  is 
on  him  to  prove  such  contention. 

3.  Application  for  a  writ  of  habeas  corpus  applied  for  alleging  deten- 
tion by  the  Collector  of  Customs  of  the  port  of  Honolulu  with  in- 
tent to  return  petitioner  to  China,  heard  by  the  Court,  where 
the  petition  alleged  that  petitioner  was  a  citizen  of  the  United 
States,  having  been  born  in  the  Hawaiian  Islands. 

4.  The  uncorroborated  testimony  of  Chinese  witnesses  will  not  be 
accepted  as  sufficient  to  Identify  a  Chinese  person  claiming  the 
right  to  enter  the  United  States  <m.  the  ground  that  he  was  born 
in  this  country,  where,  as  in  this  case,  he  left  the  Hawaiian 
Islands,  the  alleged  place  of  birth,  when  he  was  seven  years  of 
age,  and  did  not  return  until  after  the  lapse  of  twelve  years;  and 
specially  where  the  testimony  of  the  person  claiming  admission 
shows  not  the  slightest  recollection  of  the  place  where  he  claims 
to  have  been  born  or  of  its  people;  and  there  being  no  direct  testi- 
mony that  he  was  bom  in  the  Islands  given  even  by  th^.  Chinese 
witnesses. 

Chinese  Exclusion  Law.     Habeas  Corpus. 

Paul  NcufnanUj  attorney  for  petitioner. 

John  C.  Bairdj  U.  S.  District  Attorney  for  respondent. 

EsTEE,  J.  This  is  a  proceeding  in  habeas  corpus  initiated  by 
one  Wong  Lin,  who  states  in  his  petition  that  he  is  and  has  been 
for  twenty-one  years  last  past,  a  resident  of  the  Territory  of  Ha- 
waii; that  one  Wong  Chong  is  his  son  and  that  he  was  bom  on 
the  Island  of  Oabu,  in  the  Hawaiian  group  in  1881;  that  in  the 
year  1888,  the  wife  of  petitioner  left  the  Hawaiian  Islands  and 
returned  to  the  Empire  of  China,  taking  with  her  the  said  Wong 
Ohong  and  another  son.  It  is  further  alleged  that  Wong  Chong 
returned  to  Hawaii  on  or  about  September  23,  1900,  on  the 
steamer  "Coptic"  from  Hong  Kong,  but  was  refused  the  right 
to  land  by  the  Collector  of  Customs  of  the  port  of  Honolulu, 
who  unlawfully  restrained  him  of  his  liberty  on  the  ground  that 
Wong  Chong  is  not  entitled  to  land  in  the  United  States^ 

The  return  recites  that  the  body  of  Wong  Chong  is  produced 
in  Court  in  obedience  to  tlie  writ;  it  admits  the  ret>traint,  but 
denies  that  the  same  is  unlawful  or  that  the  said  Wong  Chong 
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is  entitled  to  land  in  the  United  States,  or  that  he  was  bom 
herein.  It  is  alleged  that  the  father  o£  the  bubject  is  a  Chinese 
laborer  and  that  Wong  Chong  is  himself  an  alien  Chinese  laborer 
and  therefore  not  entitled  to  come  into  the  United  States. 

This  petitioner  seeks  the  admission  of  his  reputed  son,  Wong 
Chong,  under  the  claim  that  he  was  bom  in  the  Hawaiian 
Islands,  and  therefore  is  a  citizen  of  the  United  States  and  en- 
titled to  land  as  such. 

The  first  question  presented  is  whether  or  not  Wong  Chong 
was  bom  in  these  Islands. 

In  this  class  of  cases,  the  burden  is  on  the  party  seeking  ad- 
missiofa  to  prove  that  he  was  bom  in  the  United  States. 

In  re  Jew  Wong  Loj/y  91  Fed.  Rep.  240;  Ltee  Sing  Far  v, 
U.  S.,  94  Fed.  834;  In  re  Louie  You,  97  Fed.  Rep.  580. 

Wong  lin,  the  reputed  father  of  Wong  Chong,  the  party  seek- 
ing admission,  hesitated  about  testifying  directly  as  to  the  place 
of  his  son's  birth.  In  reply  to  a  question  as  to  when  he  came 
here,  he  testified: 

"My  wife  came  here  in  1880;  I  came  here  in  1878." 

And  in  iieeponse  to  the  following  question  put  by  his  counsel, 

Q.  ''Now  then,  did  you  have  any  children  by  your  wife  while 
you  lived  here?"  answered — ' 

"I  had  children ;  I  have  when  the  children  come  to  her  *  *  * 
my  wife  left  thef  islands  in  1888.  She  left  here  for  China — 
my  boys  went  back  with  my  vnie  *  *  *  I  never  registered 
their  births — the  eldest  boy  was»  seven  years'  old  when  he  went 
back  to  China,  the  youngest  was  two*  y^ears  old." 

It  will  be  seen  that  this  man  claiming  to  be  the  father  of 
Wong  Chong  does  not  »ti-stify  directly  or  clearly  that  the  boy 
was  bom  in  the  Islands.  And  in  response  to  repeated  efforts  on 
the  part  of  counsel  to  elicit  some  facts  from  Wong  Chong,  the 
yoimg  man  himself,  he  utterly  failedf.to  state  any  ^act  about  the 
Hawaiian  Islands,  or  of  his  residence  here,  and  failed  to  remem- 
ber any  words  of  either  English  or  Hawaiian  he  may  have  leam- 
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ed  while  here.  He  spoke  only  Chinese.  Yet  the  testimony 
shows  that  if  he  left  here  at  all,  he  was  seven  years  of  age  at  the 
time  of  his  departure,  an  age  sufficient  to  have  left  some  slight 
remembrance  of  the  place  where  hoSvas  born  or  of  its  people.  Jle 
simply  testified  that  his  mother  told  him  he  was  bom  in  these 
Islands,  and  claims  to  have  remembered  only  that  he  went  away 
from  here  on  a  vessel  to  China. 

Three  other  Chinese  witnesses,  friends  of  the  putative  father, 
strove  to  identify  the  young  man  as  the  son  of  petitioner,  but 
in  no  one  instance  did  they  testify  directly  as  to  his  having  been 
bom  here.  Wong  Tack,  said  "the  eldest  was  seven  and  the 
youngest  was  two  years  old  when  they  left  here  and  I  recognize 
both  of  them.  I  did  not  know  Wong  Lin's  boys  would  be  in 
Court  yesterday.  I  first  saw  them  yesterday  afternoon.  When 
I  first  saw  them  in  Court  I  knew  they  were  Wong  Lin's  boys." 
He  had  previously  testified  that  he  had  seen  the  boys  at  the  home 
of  Wong  Lin  prior  to  their  departure  for  China,  twelve  years 
ago.  But  it  does  not  seem  reasonable  to  suppose  that  this  witr 
ness  could  recognize  these  boys  after  the  lapse  of  so  many  years, 
and  when  the  eldest  at  least  had  almost  grown  to  manhood. 

Lau  San,  another  witness,  wag  uncertain  as  to  his  recollection 
of  the  boy  or  of  his  recognition  of  him  as  Wong  Lin's  son.  He 
said  "I  remember  the  elder  one  when  he  went  back  to  China, 
but  now  I  can't  remember  him."  While  Lau  Hee  Fan,  the  last 
of  the  three  Chinese  witnesses,  had  no  memory  at  all,  stating 
*'the  father  told  me  that  the  boy  went  back  to  China  with  the 
mother,"  and  when  asked  if  he  recognized  one  of  these  boys, 
now,  he  answered — "Well,  it  is  so  long  I  have  not  memory. 
There  was  a  celebration  one  month  after  the  boy  was  bom,  a 
celebration  in  the  Chinese  way." 

There  were  no  white  witnesses  produced  on  the  hearing;  all 
material  facts  were  offered  by  the  reputed  father,  Wong  Chong, 
the  party  seeking  admission  and  these  three  Chinese  friends. 
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It  was  said  in  the  case  of  In  re  Lmiie  Yoii,  97  Fed.  Rep.  580, 
that — 

"The  uncorroborated  testimony  of  Chinese  witnesses  will  not 
be  accepted  as  sufficient  to  identify  a  Chinese  person  claiming 
the  right  to  enter  the  United  States  on  the  ground  that  he  was 
bom  in  this  country,  where  it  is  admitted  that  he  left  it  when  ho 
was  three  years  old  and  has  remained  away  for  sixteen  years." 

See  also  the  case  of  In  re  Lau  Sam,  decided  by  this  Court 
August  22nd,  1900.  (*) 

And  in  this  case  there  is  no  definite  testimony  even  by  the 
Chinese  witnesses  that  the  boy  Wong  Chong  was  bom  here. 

Since  1882,  the  Congress  of  the  United  States  has  legislated 
against  Chinese  laborers  coming  into  this  country.  The  right 
to  so  legislate  not  only  exists  in  Congress  by  reason  of  the 
sovereign  power  of  the  nation,  but  because  of  the  treaty  rela- 
tions with  tlie  Empire  of  China. 

It  is  historically  true  that  the  supply  of  Chinese  laborers  is  un- 
limited in  number  and  that  its  continued  and  unrestrained  im- 
migration into  the  United  States  tends  to  crowd  out  free  Ameri- 
can labor  from  following  its  usual  pursuits  and  thus  decreases 
the  demand  for  and  lowers  the  value  of  such  labor.  Chinees 
laborers  come  to  America  to  work  only  (being  better  paid  here 
than  in  their  o\vn  country),  and  not  to  become  a  part  of  the 
body  politic;  they  rarely  bring  their  families  with  them  or  en- 
courage American  home  life;  they  are  always/  Chinamen  in 
America  and  not  Americans;  they  live  apart  here  as  in  China. 
It  thus  seemed  dangerous  to  the  American  republic  to  admit  on 
an  equal  footing  with  Americanl  labor,  these  vast  hordes  of 
Chinamen  w^ho  neither  love  this  country  nor  assimilate  with  its 
civilization.  The  presence  of  such  a  people!  tends  to  create 
class  and  racial  distinctions,  and  tends  also  to  lower  the  standard 
of  American  manhood,  by  placing  beside  American  men  com- 
peting in  the  field  of  labor,  a  different  race  of  men,  who  know 
nothing  of  free  institutions  and  only  seek  our  shores  for  a  tem- 
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poraiy  advantage.  The  wisest  Aint?rican  stateemanship  there- 
fore thought  it  neceeeary  to  limit  the  large  and  ever  increasing 
influx  of  a  class  of  foreign  laboring  men  who  as  before  stated, 
did  not  and  from  racial  and  other  reasons  could  not,  assimilate 
with  and  become  a  part  of  American  civilization,  and  hence  the 
passage  of  the  various  restriction  laws  upon  Chinese  immigration 
as  a  matter  of  protection  to  American  labor. 

It  is  not  questioned  that  the  Territory  of  Hawaii  is  now  a  part 
of  the  Territory  of  the  United  States,  and  subject  to  the  exclu- 
sion laws  which  have  been  passed  by  Congress  in  relation  to  the 
Chinesa 

Section  5  of  the  Act  of  Congress  to  provide  a  government  for 
the  Territory  of  Hawaii,  (vol.  31,  U.  S.  Stats.,  page  141), 
prescribes  that — 

"Except  as  herein  otherwise  provided,  all  the  laws  of  the 
United  States  which  are  not  locally  inapplicable,  shall  have  the 
same  force  and  effect  within  the  said  Territory  as  elsewhere  im 
the  United  States." 

See  also  Section  101  of  the  same  Act 

The  fact  that  most  of  the  capital  and  the  larger  part  of  the 
labor  of  these  Islands  are  engaged  in  the  production  of  sugar 
cane,  has  created  a  demand  for  cheap  labor,  and  the  national 
Chinese  exclusion  acts  while  they  may  seem  to  be  in  conflict 
with  the  monetary  interests  of  the  Territory  of  Hawaii  will  yet 
be  of  permanent  advantage  to  the  people  of  the  Territory  by 
encouraging  local  and  American  labor.  These  laws  were  in- 
spired by  a  regard  for  the  good  of  the  American  people  as  a 
whole,  of  which  the  citizens  of  this  Territory  now  form  a  part. 

It  therefore  becomes  necessary  for  the  United  States  Courts 
to  scrutinize  closely  any  attempt  to  evade  these  exclusion  acts 
upon  the  part  of  Chinese  laborers  seeking  to  enter  the  Territory 
of  the  United  States. 

Wong  Chong  failed  to  prove  to  the  satisfaction  of  the  Court 
that  he  was  bom  in  these  Islands.     It  is  therefore  unnecessary 

4— u.  s.  D. 
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to  consider  the  further  question  involved  herein  as  to  whether  if 
he  had  been  born  here  nineteen  years  ago  before  this  Territory 
became  annexed  to  and  a  part  of  the  United  States,  he  would 
have  been  a  citizen  of  the  United  States  and  entitled  to  land 
here  now. 

The  writ  is  denied.     Let  him  be  remanded. 


Q)  In  re  Lau  Sam,  Ante  p.  6. 


.J.  S.  LOW  V.  THE  STEAMSHIP  CLAUDINE  and  THE 
WILDER  STEAMSHIP  COMPANY, 

and 
JOHN  PILTZ  V.  Id. 

Decided:     December  20,  1900. 

1.  In  an  action  against  a  steamer  for  a  collision  with  a  barkentine  In 
the  night  time  in  which  the  barkentine  wb;s  sunk  with  all  her 
cargo,  wliere  it  appeared  from  the  weight  of  the  evidence  that  the 
barkentine  had  all  her  lights  burning  properly,  and  was  sailing 
in  a  southwest  course  when  the  steamer  sighted  her,  and  contin- 
ued on  that  course,  as  was  her  duty  under  the  regulations;  and 
where  it  appeared  from  the  testimony  of  the  officer  of  the  deck 

4on  the  steamer  that  he  had  seen  the  lights  of  the  barkentine  some 
fifteen  or  twenty  minutes  before  the  collision  occurred,  but  was  la 
doubt  as  to  the  direction  in  which  they  were  moving,  and  who, 
after  watchng  the  same  without  making  any  attempt  to  change  his 
course  or  slacken  the  steamer's  speed,  which  was  then  at  the  rate 

-<of  10  knots  an  hour,  finally  left  the  deck  and  went  down  to  the 
cabin  to  find  the  Captain,  leaving  no  one  on  the  deck,  excepting 
the  man  at  the  helm,  and  not  finding  the  Captain,  returned  to  the 
deck  and  blew  the  whistle  once  to  call  the  attention  of  the  Ca?)- 
tain,  and  within  one  minute  thereafter  the  collision  took  place; 

rand  where  it  further  appeared  that  no  regular  lookout  was  kept 
on  said  steamer,  as  required  by  Rule  29  of  the  Regulations  for 
preventing  collisions  at  sea  (N^ol.  26,  U.  S.  Stat.,  P.  320)  and 
Article  24  of  the  Sailing  Regulations  (Penal  Laws  of  Hawaii  for 
1897,  P.  540) ;  Held,  that  the  collision  was  due  to  the  negligence 

and  unskillful  navigation  of  the  steamship,  for  which  the  steam- 

.•ship  and  her  owners  are  liable. 
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2.  All  vessels  should  have  a  competent  lookout  stationed  in  such  a 
position  that  he  can  descry  approaching  vessels  at  the  earliest 
possible  moment;  and  the  want  of  an  adequate  lookout  on  board 
a  vessel  at  sea  is  culpable  neglect  on  her  part,  whic^  will  prima 
facie  render  her  responsible  for  injuries  received  from  her  while  in 
that  condition. 

3.  The  fact  that  no  lookout  was  kept  on  the  steamer  Claudine  was 
unpardonable  negligence,  for  which  there  can  be  no  excuse;  and 
by  reason  of  which  omission  to  keep  a  proper  lookout,  ajside  from 
other  reasons,  the  Claudine  and  its  owners,  under  the  circum- 
stances of  this  case,  must  be  held  responsible  for  the  collision. 

4.  The  failure  to  produce  vital  evidence  which  is  under  the  exclusive 
control  of  one  of  the  parties  to  the  action  if  not  properly  ex- 
plained, is  taken  strongly  against  said  party  especially  where  It 
attempts  to  introduce  exhibits  which  seem  to  unfairly  represent 
the  devices  not  produced. 

In  Admiralty.    Damages  fob  Collision. 

Paul  Neumannj  for  Hbellants. 

Kinney  J  Ballon  d  McClanahany  for  libelleee. 

EsTEEj  J.  The  foregoing  two  actions  have  been  tried  to- 
gether, one  brought  by  J.  S.  Low,  as  the  assignee  of  the  owners 
of  the  cargo  and  of  the  freight  of  the  barkentine  "William  Car- 
son," alleged  to  be  valued  at  $9050,  against  the  Wilder  Steam- 
ship Company,  and  the  steamship  "Claudine"  to  recover  the 
said  $9050,  with  costs. 

The  other  action  is  brought  by  John  Piltz,  -former  master 
of  the  barkentine  "William  Carson,"  against  the  said  libellees, 
the  "Claudine"  and  the  Wilder  Steamship  Company,  to  recover 
the  sum  of  $2474.30,  alleged  to  be  the  value  of  certain  personal 
effects  lost  by  him  on  the  barkentine  "William  Carson"  when 
she  was  sunk  by  collision  with  the  steamer  "Claudine." 

By  stipulation  between  counsel  for  the  respective  parties,  it 
was  agreed  that  the  two  actions  might  be  consolidated  and  tried 
together  as  the  most  of  the  testimony  in  both  cases  would  be 
substantially  the  sama 

The  principal  facts  upon  which  the  said  actions  are  based 
appeared  to  be  these: — 
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The  barkentine  "William  Carson,"  Captain  John  Piltz  com- 
manding, owned  by  George  U.  Hind  and  others,  being  an 
American  vessel  of  about  791  tons  burthen,  was  on  a  voyage 
between  Newcastle,  N.  S.  W.  and  Honolulu,  H.  T.  While  com- 
ing down  the  Molokai  channel,  sailing  fiee,  her  alleged  course 
being  south-west  and  going  at  the  rate  of  between  two  and  a  half 
and  three  knots  an  hour,  and  being  within  12  miles  of  Hono- 
lulu, on  the  evening  of  the  27th  of  December,  1899,  about  8:40 
o'clock  p.  m.,  the  night  being  dark,  yet  clear,  she  was  run  into 
by  the  "Claudine,"  a  passenger  and  freight  steamer  sailing  out 
of  the  port  of  Honolulu,  for  the  port  of  Lahaina,  on  the  Island 
of  Maui, — the  "Claudine"  was  moving  at  the  speed  of  about  ten 
knots  an  hour,  heif  general  course  being  east^  threcKjuarters 
south. 

That  the  said  "Claudine"  struck  the  'William  Carson"  on 
the  starboard  bow  near  the  cat  head,  from  which  collision  the 
"Carson"  was  tipped  over  on  her  starboard  side,  thrown  upon 
her  beam  ends,  filled  with  water,  sank  and  became  a  total  loss 
with  her  cargo,  freight  and  all  personal  effects  on  board. 

That  thereafter  the  Wilder  Steamship  Company,  the  owner 
of  the  "Claudine,"  bought  the  wreck  of  the  barkentine  at  public 
sale  for  five  hundred  and  fifty  dollars,  and  a  day  or  two  after 
the  collision,  fastened  a  hawser  to  her  stem  and  towed  her  stem 
firet  into  or  near  the  head  of  the  harbor  of  Honolulu,  where  she 
was  stripped  of  her  two  after  masts,  her  sails  and  rigging  and 
left  sunk  in  the  sea.  The  collision  is  admitted,  the  damage  done 
is  not  seriously  questioned,  except  as  to  the  amount  and  value 
of  the  articles  lost  by  Captain  Piltz  of  the  "Carson." 

The  allegations  of  the  pleadings  upon  this  proposition  are  as 
follows: 

The  libellant  alleges  in  both  cases,  that  "before  and  during 
the  time  when  said  collision  took  place,  the  said  •* William  Car- 
son' carried  the  lights  prescribed  by  law,  which  lights  at  the 
time  of  the  said  collision,  were  brightly  burning  and  could  have 
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been  seen  by  the  said  'Claudine'  if  she  had  ikept  a  proper  look-out 
for  as  much  as  two  miles,  and  in  sufficient  time  for  said  steamer 
to  avoid  the  collision." 

While  the  answer  alleges  in  both  cases,  that  the  collision 
occurred  "wholly  through  the  fault  of  the  said  barkentine  'Wil- 
liam Carson/  in  that  her  starboard  ligjht  was  improperly  placed 
and  not  visible  from  the  steamer  'Claudine'  until  such  time  as 
it  was  impossible  by  any  maneuvre  to  avoid  a  collision." 

The  issue  is  thus  prevented  between  the  libellants  and  the 
libellees  as  to  which  vessel  was  in  fault  for  the  collision. 

The  "William  Carson"  was  a  sailing  vessel;  the  "Claudine" 
was  a  passenger  steamer.  It  is  admitted  that  the  former  was 
coming  into  the  port  of  Honolulu  and  the  latter  going  out  of 
said  port,  and  it  is  claimed  the  "William  Carson"  was  on  a  south- 
west course,  while  the  "Claudine"  was  on  a  course  east,  three- 
quarters  south.  If  this  be  true,  necessarily  they  would  cross 
each  other's  course. 

At  the  trial,  Captain  Piltz  of  the  "Carson,"  Nelson  the  second 
officer  of  that  ship,  and  McDonald,  the  man  at  the  wheel,  and  in 
fact  all  those  who  were  on  the  deck  of  the  "William  Carson" 
when  the  collision  occurred,  swore  positively  that  the  ship's 
course  was  south-west.  This  positive  testimony  of  the  men  who 
must  of  necessity  know  the  facts  is  contradicted  only  by  some 
sea-captains,  most  of  whom  testified  in  response  to  hypothetical 
questions  as  to  the  time  the  lights  of  the  two  vessels  might  have 
been  seen  and  how  they  were  seen  and  the  consequent  course  of 
the  vessels  arising  from  supposed  conditions.  No  one  of  these 
witnesses  was  on  either  vessel  at  the  time  of  the  accident  It 
also  appears  in  evidence  that  a  south-west  course  was  the  correct 
course  for  the  "William  Carson"  to  take  to  get  into  the  port  of 
Honolulu,  and  the  evidence  seems  to  be  clear  that  she  was  sail- 
ing that  course  and  did  not  deviate  therefrom  at  the  time  of  the 
collision,  but  that  she  kept  her  course  as  is  required  by  Article 
22  of  the  Sailing  Regulations,  Penal  Laws  of  Hawaii,  (1897) 
631,  540;  Att.  21  of  Sailing  Eegulations  of  the  United  States, 
vol.  26.    Statutes  of  U.  S.,  page  321. 
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• 

It  may  be  observed  that  one  of  the  points  most  strongly  relied 
upon  by  the  libellees  to  fix  the  responsibility  for  the  collision 
upon  the  officers  and  crew  of  the  "William  Carson"  was,  that 
the  ship  "Oarson"  did  not  have  her  lights  set  according  to  law, 
because  they  were  not  placed  upon  the  ship  where  they  could  be 
seen  by  the  "Claudine"  in  time  to  avoid  the  collision ;  when  the 
fact  is,  the  second  mate  of  the  "Claudine"  admits  he  saw  her 
light  a  long  time  before  the  collision,  but  that  it  was  not  the 
regulation  light. 

The  legal  lights  of  a  sailing  vessel  as  provided  by  Article  2  of 
the  Regulations  for  preventing  Collisions  at  Sea^  approved  Aug. 
19,  1890,  (Statutes  of  U.  S.,  vol.  26,  page  320,  et  seq.,  and  Art. 
3  of  the  Sailing  Regulations,  Penal  jLaws  of  Hawaii,  1897,  page 
532)  are  the  following: 

"On  the  starboard  side  a  green  light  so  constructed  as  to  show 
an  unbroken  light  over  an  arc  of  the  horizon  of  ten  points  of 
the  compass,  so  fixed  as  to  throw  the  light  from  right  ahead  to 
two  points  abaft  the  beam  on  the  starboard  side,  and  of  such  a 
character  as  to  be  visible  at  a  distance  of  at  least  two  miles. 

"On  the  port  side  a  red  light  so  constructed  as  to  show  an  un- 
broken light  over  an  arc  of  the  horizon  of  ten  points  of  the  com- 
pass, so  fixed  as  to  throw  the  light  from  right  ahead  to  two  points 
abaft  the  beam  on  the  port  side  and  of  such  a  character  as  to  be 
visible  at  a  distance  of  at  least  two  miles. 

"That  the  said  green  and  red  lights  shall  be  fitted  within 
board  screens  projecting  at  least  three  feet  forward  from  the 
light  so  as  to  prevent  these  lights  from  being  seen  across 
the  bow." 

Did  the  "William  Carson"  have  the  lights  placed  in  the 
manner  provided  tfor  by  the  regulations? 

Captain  Piltz,  master  of  the  "Carson,"  testified  that  the  red 
and  green  lights  on  his  ship  were  "so  placed  that  they  could  be 
seen  from  right  ahead  two  points  aft  the  beam;  that  they  were 
thirteen  feet  above  the  main  deck  and  could  be  seen  two  miles 
away,  and  were  burning  on  the  night  of  the  collision ;  that  they 
were  fastened  to  the  spanker  rigging  on  to  the  shrouds  and  the 
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screens  were  fastened  on  to  the  shrouds;"  and  further  testified 
that  "we  carried  no  other  lights." 

It  was  claimed  by  counsel  for  libellees  both  on  the  trial  and 
in  their  brief  that  "the  sitarboard  light  of  the  ^Oarson''  could 
not  by  i^eason  of  its  illegal  position  be  seen  from  a .  point 
right  ahead  to  two  points  abaft  the  beam."  This  i& 
a  statutory  necessity  and  should  be  complied  with  by  every  ves- 
sel sailing  the  high  seas.  "Such  a  fault,"  says  counsel,  "casts- 
the  burden  of  proof  as  to  the  responsibility  of  the  accident  upom 
the  libellants  and  that  libellees  for  that  reason  did  not  and  could 
not  have  contributed  to  the  collision." 

In  their  argument,  counsel  to  sustain  this  position,  seem  ta 
rely  largely  upon  the  case  of  St  Louis,  etc,  t\  The  United 
8tat€8,  (33  Ot.  of  Claims,  Kep.  251).  The  case  is  not  before- 
the  Court  for  examination,  nor  was  it  before  counsel  as  stated 
by  them, — ^they  simply  quote  from  the  syllabus  of  the  case  found 
in  the  American  Digest  for  1899,  which  reads  as  follows: 

"When  a  vessel  has  committed  a  breach  of  the  rule  she  must 
show  not  only  that  her  fault  did  not  probably  contribute  to  the 
damage,  but  that  it  could  not  have  done  so." 

This  seems  to  be  good  law,  but  it  is  not  applicable  to  the  facta 
in  these  cases  las  there  is  no  evidence  sufficient  to  show  »that  there 
was  any  breach  of  the  rule  upon  the  part  of  the  "Carson." 

The  "Olaudine"  saw  a  light  on  the  "Carson"  in  time  to  stop^ 
slow  down  or  change  her  course,  but  she  did  neither  and  she  can- 
not now  excuse  herself  by  saying  that  th^  light  was  the  wrong 
kind  of  a  light.  The  clear  preponderance  of  the  evidence  is  that 
it  was  a  green  light  that  was  seen  by  the  second  mate  of  the- 
"Claudine,"  because  no  other  light  was  in  view  on  the  starboard 
side  of  the  "Carson." 

An  examination  of  the  testimony  of  the  officers  and  men  of 
the  "William  Carson"  shows  that  there  was  little  doubt  as  to  the 
kind  of  lights  on  the  "Carson"  that  night  or  that  they  were 
properly  burning  at  the  time  of  the  collision. 

F.  A.  Nelson,  the  second  mate,  testified  that  the  lights  of  the 
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"William  Oarson"  were  "first  class  lights  and  were  burning 
brightly." 

Daniel  McDonald,  able  seamen  on  board  the  "William  Car- 
son/' testified  that  he  "was  at  the-wheel  from  8  o'clock  the  night 
of  the  accident  up  to  the  time  of  the  collision;  that  he  put  out 
the  green  light  before  six  o'clock  on  that  night." 

Andrew  Young,  an.  able  seaman,  testified  that  "our  own  lights 
were  burning  bright.     Both  red  and  green."  ^ 

Alexander  Campbell,  the  lookout  on  board  the  "Carson,"  tes- 
tified; "the  lights  were  burning;  they  were  there  at  eigtt 
o'clock." 

In  the  mind  of  the  Court  there  is  no  question  but  what  the 
starboard  green  light  of  the  ship  "William  Carson"  was  burning 
all  of  the  time  that  the  "daudine"  was  in  sight  of  her;  but  the 
issue  is  made  as  to  whether  this  light  was  obscured  by  reaBon  of 
the  mizzen  boom  and  mizzen  sail  extending  over  the  starboard 
side  of  the  ship. 

It  seems  that  the  ship  "William  Carson"  was  a  new  vessel  on 
her  first  voyaga  The  United  States  Ingfpector  (fit  Seattle*  in- 
spected this  vessel  before  she  sailed  in  accordance  with  an.  Act 
of  Congress  approved  December  21,  1898,  and  as  appears  from 
a  certified  copy  of  a  certificate  of  said  Inspector  introduced  in 
evidence  by  libellants  marked  Exhibit  A.,  the  Inspector  certi- 
fied that  "she  was  of  suitable  structure  for  the  service  in  which 
she  was  employed  *  *  *  in  a  condition  to  warrant  the  be- 
lief that  she  may  be  used  in  navigation  with  safety  to  life  *  *  * 
and  is  permitted  to  navigate  the  waters  of  any  ocean." 

Captain  Piltz  of  the  "Carson"  testified  that  "we  had  the  mizzen 
boom  about  half  way  out  towards  the  side  of  the  ship  *  *  * 
did  not  have  the  boom  at  anv  time  out  to  the  rail  because  it 
would  not  have  been  safe  *  *  *  the  gaff  would  have 
swung  out  too  far  and  would  have  broken  the  jaws  *  *  * 
I  never  sail  with  the  boom  further  out  than  the  rail.  *  *  * 
the  sheet  and  sheet  ropes  were  so  cut  that  the  boom  could  not 
run  over  the  rail  *  *  *  i  cut  the  rope  so  that  it  could  not 
go  further     *     *     *     If  I  had  wanted  to  pull  the  boom  over 


LOW  V  '^CLAUDINE;"  PILTZ  v.  "CLAUDINE."     67 

the  rail  I  could  not  have  done  bo  with  those  sheets.     *     *     * 
the  boom  never  was  over  the  rail  while  I  was  on  board." 

Although  it  appeared  at  the  trial,  that  all  the  rigging  of  the 
mizzen  boom  and  mast^  including  the  sheet  was  saved  or  coxild 
have  been  saved  by  the  Wilder  Steamship  Company,  one  of  the 
Kbellees,  as  that  corporation  |had  bought  the  wreck  and  stripped 
her,  and  though  the  sheet  was  but  a  short  ligjit  rope,  and  its 
production  would  have  settled  the  question,  yet  it  was  not  pro- 
duced mar  its  absence  explained. 

Nothing  seems  better  settled  in  equity  proceedings  than  that 
the  non-production  of  vital  evidence  which  is  under  the  ex- 
clusive control  of  one  party,  if  its  absence  is  not  properly  ex- 
plained, is  taken  strongly  against  the  party  not  producing  such 
evidence,  especially  in  cases  like  the  present,  when  one  party 
attempts  to  introduce  exhibits  to  represent  the  absent  articles 
which  exhibits  seem  to  unfairly  represent  the  devices  which 
were  thus  Ikept  out  of  Court.  Jones  Law  of  Evidence^  vol.  1, 
sec.  16;  Starkie  on  Ev.,  10th.  Ed.,  page  847;  American  and 
English  Eney,  of  Law,  vol.  27,  page  710  and  cases  there  cited. 

The  sheet  rope  would  have  been  the  very  strongest  evidence 
possible  to  sustain  libellees'  contention  if  their  contention  was 
right.  But  the  Court  holds  that  the  clear  weight  of  the  testi- 
mony is  that  the  mizzen  boom  of  the  "Carson"  did  not  reach 
over  the  side  of  the  ship  and  did  not  obscure  the  starboard  ligiht 
of  the  "Carson"  but  that  said  light  was  in  plain  view  on  the 
night  of  the  collision;  and  that  it  was  the  only  light  on  the  '^Car- 
son" which  could  be  in  view  on  the  "Claudine"  until  it  came 
so  near  the  "Carson"  that  her  cabin  lights  were  visible.  The 
two  vessels  did  not  approach  each  other  end  on.  In  fact  Captain 
Weisbarth  of  the  "Claudine"  placed  two  models  in  the  same 
relative  position  that  he  said  the  ships  were  in  on  that  night  and 
the  Court  caused  the  Clerk  to  put  paper  under  the  two  models 
in  the  presence  of  counsel  and  draw  a  line  around  each  vessel  thus 
placed,  forming  a  tracing  of  the  position  of  the  vessels  according 
to  his  view,  which  plainly  showed  that  the  "Claudine"  came 
down  on  tho  starboard  side  of  the  "Carson"  and  not  end  on. 
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This  traxdng  is  in  the  files  of  the  Court.  No  after  thought  of  ex- 
planation can  change  the  open,  frank  exclamation  of  the  first 
mate  McAllister  when  he  cam.e  on  the  deck  of  the  "Claudine*' 
on  the  night  of  the  accident,  and  said  "there  is  her  green  light, 
what  are  you  doing  on  this  side  of  her?"  when  the  "Claudine" 
was  then  trying  to  cross  the  bow  of  the  ^'Carson." 

The  fact  is  apparent  that  the  second  mate  of  the  'K^Jlaudine" 
did  not  know  his  duty.  He  testified  that  he  went  on  the  bridge 
of  the  ship  "Claudine"  by  direction  of  the  captain  about  a  quar- 
ter to  eight  p.  m.  of  the  night  of  the  collision;  that  a  man  by 
the  name  of  Fischer  was  at  the  wheel ;  that  about  a  quarter  past 
eight  (a  full  half  hour  before  the  collision),  "I  saw  a  bright  light 
ahead  bearing  east  f  to  ^  point  to  port  bow;  first  I  thought 
it  was  the  Molokai  light;  it  changed  its  bearing.  I  watched  it 
for  five  minutes.  At  this  time  the  quarter  master  wished  to  be 
relieved.  I  went  to  call  Antone  to  take  the  wheel;  it  took  a 
couple  of  minutes  or  so.  When  I  got  on  the  bridge  again,  the 
light  was  still  moving  starboard;  at  this  time  there  were  two 
lights,  two  bright  lights  close  to  each  other.  I  could  not  tell 
very  well  whether  they  were  high  or  low.  They  seemed  quite  a 
distance  off." 

"I  then  went  down  to  find  the  captain,  but  could  not  find 
him."  He  then  returned  to  the  deck,  and  blew  one  whistle  to 
call  the  captain's  attention.  He  came  on  deck  pretty  soon,  when 
the  mate  testified  "I  showed  him  the  light." 

"He  said  the  light  was  too  far  away  to  see  any  side-lights. 
The  mate  came  on  deck.  He  stepped  forward  to  the  scuttle, 
and  said  ^there  is  a  green  light,  what  are  you  doing  on  this  side 
of  her'"? 

"An  order  was  given  to  hard  port  when  we  struck  her.  I 
think  it  was  a  minute  or  it  might  have  been  a  little  longer  be- 
fore the  collision,  after  the  whistle  blew.  If  it  was  a  minute, 
the  ship  went  1000  feet.  I  got  excited  when  I  went  to  call  the 
other  quarter  master.  There  was  no  one  else  to  send,  so  I  went 
myeelf.     The  collision  took  place  about  a  quarter  to  nine." 

"I  may  have  seen  a  green  light  and  likely  I  did." 
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Q.  "When  you  were  on  the  bridge,  as  a  lookout,  there  was 
nobody  there  except  Fischer  and  yourself? 

A.  No. 

Q.  Only  you  two? 

A.  Yes. 

Q.  And  while  there  you  first  went  after  the  quarter  master? 

^.  JL  es. 

Q.  And  after  a  while  you  went  after  the  captain? 

A.  Yes. 

Q.  At  any  rate  you  only  saw  white  lights? 

A.  Yes. 

Q.  You  lost  those  and  did  not  see  anything? 

A.  When? 

Q.  Just  before  the  collision? 

A.  I  was  not  looking  for  them;  maybe  I  saw  the  green 
lights,  but  I  could  not  say.    After  the  collision  the  green  light 

I  saw  was  burning  brightly. 

Q.  You  should  not  have  left  your  station? 

A.  It  would  have  been  more  ship-shape  if  I  had  stayed. 
There  are  only  two  quarter  masters  on  all  of  these  boats  and  it 

seems  to  be  about  the  way  it  is  done. 

Q.  At  any  rate,  yourself  was  the  only  lookout  there  was? 

A*        JL  €6. 

Q.     And  during  that  time  you  went  below  twice? 

A.     Yes. 

Q.  Leaving  the  vessel  entirely  in  charge  of  the  man  at  the 
wheel? 

A.     Yes. 

Q.  You  had  charge  of  the  vessel  and  did  not  know  where 
that  other  boat  was  going,  or  how  it  was  going,  or  whether  it 
was  a  steamer  or  a  sailing  vessel.  Why  didn't  you  slow  up  or 
stop? 

A.     I  naturally  supposed  she  was  going  the  other  way. 

Q.  At  any  rate  there  was  no  effort  made  upon  the  part  of  the 
steamer  to  stop  her  or  slow  down? 

A.     No. 
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Q.  When  the  mate  called  out  there  is  a  green  light,  there 
was  no  chance  of  stopping  the  "Olaudine?" 

A.    I  don't  know.    She  might  have  slowed  down  a  little. 

Q.     But  no  such  order  was  given? 

A.     No. 

Q.  Didn't  she  have  a  chance  to  slow  up  or  reverse  her  en- 
gines? 

A.    I  guess  she  could  have  done  it. 

Q.    And  that  was  not  done? 

A.     No. 

Q.  On  the  contrary,  the  captain  gave  orders  to  port  the 
helm? 

A.     To  starboard  the  helm." 

While  Captain  Weisbarth  of  the  "daudine,"  testified  that 
he  thought  it  was  possible  to  have  stopped  the  vessel  between 
the  period  of  time  when  the  "Claudine"  blew  her  whistles,  and 
the  collision. 

When  the  mate  of  the  "Claudine"  saw  the  green  light  of  the 
"Carson,"  Captain  Weisbarth  must  have  known  that  he  was 
crossing  the  bow  of  a  ship  in  motion,  which  is  in  direct  violation 
of  law  {The  Excelsior^  102  Fed.  Rep.  662.)  The  fact  seems 
evident  that  the  captain  and  the  second  mate  of  the  "Claudine" 
were  both  confused;  neither  knew  what  he  was  doing  or  ap- 
parently just  what  to  do  under  the  circumstances. 

But  if  it  were  true  that  the  green  light  on  the  starboard  side 
of  the  ship  "Carson"  could  not  be  seen  by  the  "Claudine"  dead 
ahead,  that  could  not  afford  a  defense  to  the  action.  First  be- 
cause the  "Claudine"  was  at  no  time  on  the  night  of  the  collision 
dead  ahead  of  the  "Carson;"  and  second  it  is  in  evidence  that  the 
"Claudine"  did  see  the  light  of  the  "Carson"  long  before  the 
collision.  The  evidence  seems  clear  to  the  Court  that  the  "Car- 
son" was  sailing  on  a  south-west  course  when  the  "Claudine" 
sighted  her  and  that  she  continued  on  that  course  as  was  her 
duty  under  the  regulations;  that  her  lights  were  the  regulation 
lights  and  shining  brightly,  and  the  "Claudine"  should,  after 
sighting  the  lights  of  the  "Carson,"  either  have  changed  her 
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course  to  keep  out  of  her  way,  slowed  down  or  reversed  her  en- 
gines if  in  doubt  Either  course  would  have  avoided  the  colli- 
sion. In  fact  the  Court  is  satisfied  the  second  mate,  McNeil,  of 
the  'HUlaudine,"  saw  the  green  light  of  the  "Oarson"  all  the 
time,  but  did  not  know  what  to  do.  He  practically  admitted  it 
when  he  said,  "I  may  have  seen  a  green  light." 

The  rule  giving  the  sailing  vessel  the  right  of  way  requires 
the  steamer  to  keep  oflF  her  course  if  it  be  practically  possible  to 
do  so.  The  Marguerite,  87  Fed.  Rep.  963;  The  Gate  City,  90 
Fed.  Rep.  314. 

"In  the  case  of  a  collision  between  a  steam  and  a  sail  vessel, 
where  it  is  shown  that  the  latter  kept  her  course,  the  presump- 
tion rises  that  the  collision  resulted  from  a  failure  of  the  steam 
vessel  to  keep  out  of  the  way."  Squires  v.  Parker,  101  Fed. 
Rep.  843. 

"Every  steamship  when  approaching  another  ship  so  as  to  in- 
volve risk  of  collision  shall  slacken  her  speed,  or  stop  or  reverse 
if  necessary."  Johnson  v.  Mayor  of  N.  Y.,  40  Fed.  Rep.  601. 

"This  rule  does  not  mean  that  she  may  wait  until  the  danger 
is  imminent  before  she  slackens  her  speed  nor  that  she  need  not 
slacken  her  speed  if  the  risk  of  collision  is  caused  by  the  fault 
of  the  approaching  vessel ;  it  is  imperative.  When  risk  of  colli- 
sion appeans,  it  is  the  absolute  duty  of  the  steamer  to  slacken 
speed  and  not  to  trust  to  avoiding  it  by  other  means."  The 
Hwitsville,  8  Blatchford,  U.  S.  228. 

When  McNeil,  the  second  oflBioer  of  the  "Olaudine"  saw  the 
light  about  which  he  testified,  instead  of  giving  orders  to  do 
any  of  these  things,  or  to  take  any  measures  or  precautions 
which  were  necessary  to  avoid  a  collision,  he  left  his  post  of 
duty  twice,  ran  down  stairs  first  to  find  the  other  quartermaster, 
and  second  to  find  the  captain,  remaining  two  minutes  in  the 
first  instance,  as  testified  to  by  him,  and  a  minute  on  the  second 
occasion.  As  was  said  by  the  Supreme  Court  of  the  United 
States  in  the  case  of  The  Carroll,  8  Wallace,  U.  S.  302. 

"Nautical  rules  require  that  where  a  steamship  and  sailing 
vessel  are  approaching  from  opposite  directions,  on  intersecting 
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lines,  the  steamship  from  the  moment  the  sailing  vessel  is  seen, 
shall  watch  with  the  highest  diligence  her  course  and  move- 
ments, so  as  to  be  able  to  adopt  such  timely  measures  or  pre- 
cautions as  will  necessarily  prevent  the  two  boats  coming  in  con- 
tact." 

It  is  evident  the  second  officer,  McNeil,  of  the  "Olaudine"  was 
either  ignorant  of  his  duty  in  this  respect  or  deliberately  ignored 
it. 

No  lookout  was  kept  on  the  "Claudine."  This  was  unpar- 
donable negligence  for  which  there  can  be  no  excuse;  and  by 
reason  of  which  omission  to  keep  the  proper  lookout  aside  from 
other  reasons,  the  "Claudine"  and  its  ownere,  under  the  circum- 
stances of  this  case,  must  be  held  responsible  for  the  collision. 
There  is  not  the  slightest  conflict  of  testimony  on  this  point.  But 
two  men  were  on  the  deck  of  the  "Claudine"  on  that  night  from 
the  time  the  light  was  fir&t  sighted  until  a  moment  before  the 
collision,  and  those  two  were  the  man  at  the  wheel,  whose  at- 
te<ntion  could  not  be  directed  from  his  duty,  and  McNeil,  the 
second  mate  on  the  bridge,  who  was  acting  as  officer  of  the 
deck  in  command  of  the  ship  and  was  in  no  sense  a  lookout,  and 
who  twice  unwarrantably  left  his  post  of  duty. 

The  testimony  of  Captain  Merry,  an  old  and!  experienced 
officer,  who  had  been  in  the  marine  merchant  service  before  en- 
t<rring  the  Navy,  Avas  to  tlie  effeiot  that,  *Hhere  could  l^e  no  imagin- 
able reason  *  *  *  tliat  would  warrant  the  officer  of  the 
deck  leaving  his  post." 

It  is  provided  by  Rule  29  of  the  Regulations  for  preventing 
collisions  at  sea,  approved  August  19,  1890,  (Vol.  26  Stats.  U. 
S.  Pages  320  et  seq.)  and  by  Article  24  of  the  Sailing  Regula- 
tions (Penal  Laws  of  Hawaii),  1897,  Pag:6  540,  that, 

^^Nothing  in  these  rules  shall  exonorate  any  vessel  or  the  owner 
or  master  or  crew  thereof  from  the  consequences  of  any  neglect 

to keep  a  proper  lookout,  or  by  the  neglect  of  any 

precaution  which  may  be  required  by  the  ordinary  practice  of 
seamen  or  by  the  especial  circumstances  of  the  case." 
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All  vessels  should  have  a  competent  lookout  stationed  in  such 
a  position  that  he  can.  descry  approaching  vessels  at  the  earliest 
possible  moment^  and  the  want  of  an  adequate  lookout  on  board 
a  vessel,  at  sea,  is  culpable  neglect  on  her  part  which  will  prima 
facie  render  her  responsible  for  injuries  receiv-ed  from  her  in  that 
condition,  Genesee  Chief  et  uL,  v.  Fitzhvgh^  12  How.  (U.  S.,) 
443,  463;  the  Catherine^  17  How.,(U.  S.)  170;  Chamberlain  v. 
Ward,  21  How.  (U.  S.)  548;  Heney  v.  Packet  Co.  23  How.  (U. 
S.)  287;  the  Leonard  Richards,  38  Fed.  Kep.  767;  the  Excelsior 
102  Fed.  Rep.  652;  Oreene  et  al.  v.  Gwmpagnia  Qenerale 
Italia-na  di  Navigaziotiey  102  Fed.  Kep.  650;  the  William 
Churchill,  103  Fed.  Rep.  690;  the  Belgenland,  114  U.  S.  355. 

The  protection  of  sailing  vessels  on  the  high  seas  is  a  com- 
mercial necessity.  Steam  has  became  the  great  power  on  land 
and  sea,  but  sea  going  steam  freight  and  passenger  vessels  are 
of  comparatively  modem  construction ;  and  so  the  rules  of  navi- 
gation have  but  recently  been  made  to  meet  these  new  condi- 
tions. One  of  the  first  international  navigation  ruHes  made  on 
these  lines  was  that  steam  vessels  must  give  the  right  of  way  to 
sailing  vessels;  not  that  the  duty  did  not  rest  on  both  classes  of 
vessels  to  avoid  collision,  but  rathJer  because  steam  vessels  were 
more  under  the  control  of  their  navigators.  They  can  stop,  slow 
down,  back  or  change  their  course  in  a  short  time  and  at  will. 

It  is  in  proof  in  this  case  that  the  officers  of  the  "Claudine" 
saw  the  lights  of  the  "Caisson"  at  8:15  p.  m.,  but  she  continued 
on  her  course  right  towards  the  "Carson"  until  8:40  or  8:45  p. 
m.,  when  the  collision  occurred.  There  is  nothing  to  show  that 
the  ^'Claudine"  ever  stopped,  backed,  slowed  down  or  changed 
hler  course  until  it  was  too  lata  The  bare  statement  of  these 
facts  shows  the  steamer  to  have  been  in  fault.  The  action  of 
the  officers  of  the  "Olaudine"  cannot  by  any  possible  change  of 
front  or  counter  charge  against  the  "Carson",  avoid  or  limit 
tlie  responsibility  of  the  steamer  and  its  owners. 

It  is  uncontradicted  that  it  was  a  full  minute  after  the  sound- 
ing of  the  steamer's  whistle  on  the  "Claudine",  before  she  struck 
the  "Carson";  that  the     "Claudine"  sailed  over  1000  feet  a 
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minute;  that  she  could  have  stopped  within  five  hundred  feet 
but  did  not  do  so.  Even  the  Captain  of  the  "Claudine"  testified 
as  hereinbefore  referred  to,  that  he  ^^thought  it  was  possible  to 
stop  between  the  sounding  of  the  whistle  and  the  collision." 
What  was  possible  to  have  been  done  to  avoid  a  collision  should 
have  been  done,  and  throws  upon  the  vessel  responsible  for  the 
omission  the  liability  for  the  damage  resulting  from  the  collision. 
The  Statute  laws  of  the  Eepublic  of  Hawaii  on  the  subject  of 
navigation  are  as  sev<ere  as  those  of  the  United  States,  and  the 
decisions  of  the  Supreme  Court  of  Hawaii  are  marked  by  a 
broad  and  enlightened  advance  step  on  this  subject. 

See  the  case  of  Pacific  'Navigation  Co,  v.  Allen^  7  Hawaiian 
Bep.  12,  and  Hind  et  al.  v.  Wilder  Steamship  Co.  108  Fed.  113, 
where  the  Court  especially  defended  "the  weaklings  of  the  sea", 
the  sailing  vessels,  from  being  run  down  either  by  the  careless- 
ness or  mistakes  of  steam  vessels,  and  maintained  the  navigation 
laws  in  all  their  strictness. 

The  fact  that  there  was  no  regular  lookout  on  the  "Claudine", 
and  the  extraordinary  behavior  of  the  second  mate  in  leaving  the 
deck  twice,  while  acting  as  the  officer  thereof,  and  when  an  un- 
known light  was  approaching,  seem  to  be  in  keeping  with  the 
utter  lack  of  discipline  on  the  steamer.  This  was  particularly 
noticeable,  when  after  the  collision  the  second  mate,  McNeil, 
was  ordered  to  lower  a  boat  to  save  the  people  on  the  "Carson", 
he  testified:  "I  went  to  hunt  up  the  natives:  they  were  here, 
there  and  everywhere,  but  after  a  while  we  got  men  enougih 
together  to  maji  a  boat" 

Such  an  utter  lack  of  discipline  on  a  sea-going  steamer  carry- 
ing passengers,  can  have  no  excuse,  and  \a  susceptible  of  no 
apology.  What  if  both  vessels  had  been  injured  (which  was  a 
most  possible  thing)  and  both  in  a  sinking  condition,  and  no  time 
was  given  to  "hunt  up"  the  sailors  of  the  "Claudine"  ? 

"Owners  of  vessels  and  especially  those  who  own  and  employ 
steamships,  whether  propellers  or  side  wheel  steamers,  must  see 
to  it  that  the  master  and  other  officers  intrusted  with  their  control 
and  management  are  skilful  and  competent  to  discharge  their 
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duties,  as  in  ctse  of  a  disaster  like  the  present,  both  the  owners 
and  the  vessel  are  responsible  for  their  acts,  and  must  answer  for 
the  cocQsequences  of  their  want  of  skill  and  negligence;  and 
this  remark  is  just  as  applicable  to  the  under  officers,  whether 
the  mate  or  second  mate,  as  to  the  Master,  during  all  the 
time  they  have  charge  of  the  deck."  Ghamberlam  v.  Wordy 
21  How.  (U.  S.)  548,  564-5. 

In  conclusion  the  Court  holds  that  the  "William  Carson"  was 
sailing  a  southwest  course,  at  the  time  of  the  collision,  and  all  the 
time  showed  her  starboard  side  to  the  "Claudine;"  that  her  lights 
were  properly  constructed  and  placed  and  were  not  obscured  so 
as  to  be  invisible  to  the  "Claudine",  but  that  the  same  were 
brightly  burning  on  the  night  of  the  collision,  and  were  visible 
from  a  point  dead  ahead  to  two  points  abaft  the  beam  for  a 
distance  of  two  miles;  that  the  "Claudine"  did  not  have  a  look- 
out on  the  night  of  the  collision,  which  fact  contributed  to  the 
accident;  that  the  second  mate,  while  acting  asi  officer  of  the 
deck  of  the  "Claudine"  on  the  night  of  the  collision,  after  des- 
crying the  moving  lights  of  the  "William  Carson",  against  all 
precedent  twice  left  his  post  of  duty  and  went  below;  that  the- 
"Claudine"  did  not  slow  down,  stop  or  reverse  or  change  her 
course  in  time  to  avoid  the  collision,  when  she  could  have  done 
so;  that  the  "Claudine"  attempted  to  cross  the  bow  of  the  "Wil- 
liam Careon"  when  she  was  in  motion  and  when  such  action 
would  necessarily  lead  to  a  collision ;  that  if  the  "Claudine"  did 
not  observe  the  green  starboard  light  of  the  "William  Carson",, 
it  was  clearly  the  fault  of  the  second  mate  acting  as  officer  of  the 
dock  of  the  "daudine";  that  the  "William  Carson"  did  not 
contribute  at  all  to  the  collision,  but  that  the  same  was  due  to 
the  n^ligence  and  unskilful  navigation  of  the  steamship 
"Claudine",  for  which  the  said  steamship  and  her  owners  are 
liable. 

Let  a  decree  be  entered  in  favor  of  J.  S.  Low,  the  libellant^ 
for  $9050  with  interest  and  costs  from  the  date  of  the  collision; 
and  in  favor  of  John  Piltz,  libellant,  for  the  sum  of  $1162.80, 
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the  value  of  the  articles  proven  to  have  been  lofet  by  him,  to- 
gether with  interest  from  date  of  collision  and  costs. 

Nothing  is  allowed  the  libellant  in  the  case  of  Piltz  v.  Wilder 
StecMnship  Co.,  et  ai.,  for  the  personal  effects  proven  to  have 
belonged  to  his  wife,  as  it  does  not  appear  to  the  Court  that  he 
was  authorized  to  sue  for  or  maintain  an  action  for  the  same. 

Note:  Affirmed  on  appeal,  Wilder  Steamship  Co.,  et  a/., 
v.  LoWy  et  aly  112  Fed.  161. 


IN  THE  MATTER  OF  THE  APPLICATION  OF  YEM 
QUOCK  LEONG  ON  BEHALF  OF  YIM  CHUN  SHAI, 
for  a  writ  of  habeas  corpus. 

Decided:     January  7,  1901. 

1.  Where  a  decision  of  the  CoUector  of  Customs  is  adverse  to  the 
landing  of  a  Chinese  woman  claiming  admission  to  the  Territory 
of  Hawaii  on  the  ground  that  her  husband  is  a  domiciled  mer- 
chant therein,  this  Court  has  no  Jurisdiction  to  hear  an  applica- 
tion for  a  writ  of  habeas  corpus. 

2.  Where  the  decision  of  the  Collector  of  Customs  is  adverse  to  the 
landing  of  a  Chinese  woman  claiming  admission  to  the  Territory 
of  Hawaii  on  the  ground  that  her  husband  is  a  domiciled  mer- 
(chant  therein,  her  only  remedy  is  an  appeal  to  the  Secretary  of 
the  Treasury,  from  the  decision  of  the  Collector. 

Chinese  Exclusion  Law.     Habeas  Corpus. 

Application  for  a  writ  of  habeas  corpus  made  by  Yim  Quock 
Leong  on  behalf  of  Yim  Chun  Shai. 

Magooti,  Tlionipson  &  Peters,  attorneys  for  petitioner. 
John  C.  Bairdy  U.  S.  District  Attorney,  for  E.  R.  Stackable, 
Collector  of  Customs  at  Port  of  Honolulu. 

Estee.  J.  Yim  Quock  Leong,  a  Chinese  person,  petitions  for 
a  writ  of  habeas  corpus  on  behalf  of  Yim  Chun  Shai  on  the 
ground  that  she  is  his  wife  and  that  he  is  a  merchant  and  doing 
business  in  Honolulu;  that  she  is  unlawfully  restrained  of  her 
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liberty;  that  she  is  a  Chinese  alien  and  until  recently  resided 
at  Canton,  China;  that  she  came  to  this  territory  on  the 
'^AmerieaaoL  Maru"  arriving  at  Honolulu  on  the  loth  of  Decem- 
ber, 1900.  The  parties  claim  to  have  been  married  in  China 
thirteen  years  ago.  It  is  admitted  that  since  the  alleged  mar- 
riage, Yim  Quock  Leong  married  a  native  Hawaiian  woman  in 
this  Territory,  who  died  about  about  a  year  ago. 

The  Collector  of  Customs  at  the  Port  of  Honolulu  refused 
to  let  Yim  Chun  Shai  land  on  the  ground  that  she  did  not  be- 
long to  the  clafis  of  Chinese  persons  entitled  to  admission. 

It  is  not  necessary  to  consider  the  facts  further  than  to  ob- 
serve that  the  petition  shows  that  Yim  Chun  Shai  had  a  hearing 
before  the  Collector  of  the  Customs,  who  upon  such  hearing 
refused  to  allow  her  to  land.  This  decision  is  final  unless  ap- 
pealed from  to  the  Secretary  of  the  Treasury.  The  order  of  the 
Collector  refusing  to  allow  a  Chinese  person  to  land  is  not  re- 
viewable by  this  Court  in  this  class  of  cases. 

It  is  prescribed  by  the  Statutes  of  the  United  States  (Amend- 
ment of  August  18th,  1894,  Vol.  28,  U.  S.  Stats.  390),  that: 

"In  every  case  where  an  alien  is  excluded  from  admission  to 
the  United  States,  under  any  law  or  treaty  now  existing  or 
hereafter  made,  the  decision  of  the  appropriate  immigation  or 
Customs  officer  if  adverse  to  the  admission  of  such  alien, 
shall  be  final,  unless  reversed  on  appeal  to  the  Secretary  of  the 
Treasury." 

It  is  admitted  that  Yim  Chun  Shai  is  a  Chinese  alien;  and 
that  she  has  been  excluded  from  landing  by  a  customs  officer, 
who  has  rendered  his  decision  adverse  to  her  landing.  The  law 
seems  to  be  clear  that  her  only  remedy  if  dissatisfied  with  his 
ruling,  is  an  appeal  to  the  Secretary  of  the  Treasury. 

See  the  case  of  Ching  Ahoo,  on  habeas  corpus^  decided  by 
this  Court  on  October  26th,  1900^;  where  it  was  held  that 
this  Court  had  no  jurisdiction  to  review  the  action  of  the  col- 
lector, and  that  the  petitioner's  remedy  was  an  appeal  to  the 
Secretary  of  the  Treasury. 
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See  also,  Lem  Moon  Singy  158  F.  S.  538;  In  re  Way  Tai^ 
96  Fed.  Eep.  484;  Lemg  Youh  Tmg^  90  Fed.  Rep.  648. 

So  in  the  very  recent  case  of  the  United  States  v.  Oin  Fung^ 
100  Fed.  Rep.  389.  In  that  case  the  Collector  made  an  order 
refusing  to  land  the  petitioner;  an  application  for  a  writ  of 
habeas  corpus  was  made  to  the  District  Court  which  entertained 
the  writ  and  discharged  the  petitioner.  The  proceedings  of  the 
Collector  were  shown  upon  the  facts  adduced  to  have  been  ir- 
regular, yet  the  United  States  Circuit  Court  of  Appeals  say  in 
reversing  the  decision  of  the  District  Court,  notwithstanding 
these  irregularities  of  the  Collector  at  the  hearing. 

"the  jurisdiction  to  determine  the  right  of  the  peti- 
tioner to  land  still  remained  with  the  Collector  and  the  Secre- 
tary of  the  Treasury",  citing  the  cases  of  Nishimura  Ekiu  v. 
U.  S.  142  U.  S.  651;  Lem  Moon  Sing,  158  U.  S.  538,  supra. 

See  also  In  re  Lee  Ping,  104  Fed.  Rep.  678. 

It  is  however  claimed  by  counsel  for  petitioner,  that  as  the 
Republic  of  Hawaii  was  an  independent  sovereignty  when  the 
Act  of  Congress  herein  refefred  to  was  passed,  and  that  as  the 
whole  question  of  the  jurisdiction  of  the  United  States  over  this 
and  other  territories  will  soon  be  settled  by  a  decision  of  the 
Supreme  Court  of  the  United  States  bearing  upon  the  point, 
especially  as  to  the  effect  of  the  Constitution  and  laws  of  the 
United  States  over  the  recently  acquired  territory  including  the 
Territory  of  Hawaii,  that  this  Court  should  dispose  of  this  case 
upon  the  facts  presented,  and  not  pass  upon  its  jurisdiction  at 
this  time.  But  the  Court  is  clear  that  whatever  may  be  the 
rule  in  other  matters,  the  Chinese  Exclusion  Laws  of  the  United 
States  are  in  force  in  the  Territory  of  Hawaii,  and  that  being 
so,  this  Court  has  no  jurisdiction  of  this  proceeding;  and  there- 
fore orders  that  the  writ  be  dismissed  and  the  petitioner  re- 
manded into  custody. 
(1)     N"ot  reported. 
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IN  THE  MATTER  OF  THE  APPLICATION  OF  C.  C. 
BITTING,  for  a  writ  of  habeas  corpus. 

Decided:     Febkuaby  25,  1901. 

1.  The  United  States  District  Court  of  Hawaii  possesses  no  power  on 
habeas  corpus  to  overrule  the  Judgments  of  the  Territorial 
Courts  of  Hawaii  unless  it  clearly  appears  that  the  constitutional 
rights  of  the  citizen  are  being  violated. 

2.  Upon  an  application  to  this  Court  for  a  writ  of  habeas  corpus  on 
the  ground  that  petitioner  was  in  custody  in  violation  of  the 
Eighth  Amendment  to  the  Constitution  of  the  United  States,  in 
that  he  was  suffering  "cruel  and  unusual  punishment,"  where  it 
appeared  that  petitioner  had  been  sentenced  to  ten  days*  impris- 
onment by  the  Judge  of  the  BMrst  Judicial  Circuit  Court  of  the 
Territory  of  Hawaii  for  contempt  of  court,  and  at  the  time  of  the 
application  for  the  writ  was  confined  in  the  Oahu  Jail;  and 
where  it  appeared  that  the  Oahu  Jail  or  Prison  has  three  sections, 
one  for  persons  serving  terms  for  felonies,  another  for  persons 
serving  terms  for  misdemeanors,  and  the  third  set  apart  for  per- 
sons held  for  trial  or  detained  by  the  order  of  court;  and  it  ap- 
pearing that  the  petitioner  was  detained  in  the  third  section;  and 
there  being  nothing  to  show  that  petitioner  is  made  to  sufter  any 
other  or  different  punishment  than  the  other  misdemeanor  prison- 
ers; Held,  that  no  "cruel  or  unusual  punishment,'*  as  contemplated 
by  the  Eighth  Amendment  to  the  Constitution  of  the  United  States, 
has  been  infiicted  upon  the  prisoner.    The  writ  denied. 

Habeas  Corptis. 

Oeorge  A.  Davis  and  J.  (7.  Baird,  appearing  for  petitioner. 
E.  P.  Doley  Attorney  General  of  the  Territory,  appearing  for 
respondent. 

On  the  13th  day  of  Februarj^,  A.  D.  1901,  C.  C.  Bitting 
presented  to  the  Judge  of  this  Court  his  verified  petition,  asking 
that  a  writ  of  habea*s  corpus  issue  in  his  behalf,  claiming  that 
he  is  a  citizen  of  the  United  States  of  America  residing  in 
Honolulu,  Island  of  Oahu,  Territory  of  Hawaii;  that  he  was 
by  the  Hon.  A.  S.  Humphreys,  First  Judge  of  the  First  Judi- 
cial Circuit  Court  of  the  Territory  of  Hawaii,  sentenced  to  be 
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imprisoned  for  the  term  of  ten  days  for  contempt  of  Court. 
This  was  also  made  to  appear  by  a  mittmvus  issued  out  of 
said  First  Judicial  Circuit  Court  of  the  Territory  of  Hawaii,  as 
follows,  to  wit: — 

"In  the  Circuit  Court,  First  Circuit  of  the  Territory  of  Hawaii, 

"February  Term,  1901. 

"The  Territory  of  Hawaii. 

"To  the  High  Sheriff  of  the  Territory  of  Hawaii,  or  his  deputy, 
"the  Sheriff  of  the  Island  of  Oabu  or  his  deputy. 

"C.  C.  Bitting  having  been  this  day  adjudged  guilty  of  con- 
tempt of  Court  by  the  use,  this  day,  in  open  Court  and  in  the 
presence  of  the  Court  of  contemptuous  and  disrespectful  lan- 
guage addressed  to  the  Court  in  a  rude  and  insolent  manner  in 
referring  to  certain  remarks  of  thel  Court  addressed  to  the 
Grand  Jury,  and  by  said  Cburt  on  this  day  summarily  sen- 
tenced therefor  to  be  imprisoned  for  the  term  of  ten  (10)  days. 

"You  are  hereby  ordered  to  take  said  C.  C.  Bitting  into  your 
custody,  and  cause  said  sentence  to  be  executed.  Hereof  fail 
not" 

The  petitioner  claims  he  is  unlawfully  imprisoned  in  the 
Oahu  convict  prison  under  said  mittimus,  and  that  said  im- 
prisonment in  the  said  convict  prison  was  and  is  illegal  and 
contrary  to  the  Constitution  of  the  United  States  of  America, 
and  he  refers  the  Court  to  Article  Eight  of  the  Amendments  to 
the  Con^-titution  of  the  United  States,  which  reads  as  follows: 

"Excessive  bail  shall  not  be  required,  nor  excessive  fines 
imposed,  nor  cruel  and  unusual  punishment  inflicted." 

The  Judge  of  this  Court  thereupon  ordered  that  a  writ  of 
hubcas  corpus  issue,  which  writ  was  made  returnable  on  the 
14th  day  of  February,  A.  D.  1901,  at  ten  o'clock  a.  m.  The 
writ  was  directeil  to  Arthur  M.  Brown,  High  Sheriff  of  the 
Territory  of  Hawaii,  who  held  the  petitioner  in  his  custody; 
and  on  the  said  14th  day  of  February,  A.  D.  1901,  in  obedience 
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to  said  writ,  the  said  Arthur  M.  Brown,  High  Sheriff  of  the 
Territory  of  Hawaii,  produced  the  petitioner  in  Court,  and  at 
the  same  time  filed  his  return  to  said  writ,  admitting  that  he 
was  the  High  Sheriff  of  the  Territory  of  Hawaii,  and  that  he 
was  responsible  for  the  imprisonment  of  the  petitioner.  He 
further  recited,  that  on  the  13th  day  of  February,  1901,  he  re- 
ceived the  mittimus  from  the  Circuit  Court  of  the  First  Judicial 
Circuit  of  the  Territory  of  Hawaii  above  referred  to;  and  in 
accordance  with  said  mittimti'S  he  did  on  the  13th  day  of  Febru- 
ary, 1901,  conduct  the  said  petitioner,  C.  C.  Bitting,  to  the  Oahii 
jail  or  prison.  That  the  said  petitioner  was  and  is  confined  in  the 
Oahu  jail  or  prison,  and  not  confined  in  the  Oahu  convict 
prison;  that  there  are  three  separate  and  distinct  portions  to  the 
Oahu  jail  or  prison,  one  poBrtion  get  apart  for  peirsons  convicted 
and  serving  terms  of  sentence  for  felonies;  another  portion  is 
set  apart  for  persons  convicted  and  serving  terms  for  misdeme- 
anors; another  and  third  portion  is  set  apart  for  persons  held 
for  trial,  and  persons  detained  by  order  of  Court.  That  the 
petitioner  was  and  is  confined  in  thati  portion  of  said  jail  or 
prison  set  apart  for  the  detention  of  pereons  held  for  trial  and  of 
persons  detained  by  order  of  Court.  That  the  facilities  for 
caring  for  said  petitioner  were  and  are  better  in  such  portion 
of  said  Oahu  jail  or  prison  than  they  are  at  the  police  station. 

It  appeaii3  further,  that  the  said  petitioner  is  provided  with 
better  comforts  and  more  privileges  than  he  could  have  in  any 
other  prison  on  the  Island  of  Oahu. 

On  the  argument  it  was  claimed  by  petitioner  that  his  im* 
prisonment  was  in  violation  of  Article  Eight  of  the  Amendments 
to  the  Constitution  of  the  United  States,  because  it  was  "cruel 
and  unusual"  punishment.  Webster  defines  cruelty  to  mean 
"An  act  which  causes  extreme  suffering  without  good  reason. 
A  cruel  and  barbarous  deed,  inhuman  treatment,  etc.,  etc." 

The  cruel  treatment  complained  of  was  that  felons  are  im- 
prisoned in  a  part  of  the  same  prison  where  the  petitioner  is 
detained  and  that  tliis  is  in  violation  of  Article  Eight  of  the 
Amendments  to  the  Constitution  of  the  United  States. 
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High  Sheriff  Brown  was  sworn  as  a  witness  and  the  only 
witness  for  and  on  behalf  of  the  petitioner,  and  testified  that 
"Felons  were  confined  in  a  part  of  Oahu  Prison,  separate  and 
apart  from  all  other  prisoners  and  especially  those  persons  guilty 
of  a  misdemeanor  and  those  held  under  order  of  Court." 

It  was  admitted  by  the  attorney  for  the  petitioner  that  he 
did  not  complain  of  the  petitioner's  treatment  but  he  complained 
of  the  petitioner  being  where  he  is.  The  High  Sheriff  testified 
further  that  "the  petitioner  was  given  three  meals  a  day,  sleeps 
in  the  guard  room  on  a  cot  with  a  mattress,  pillow,  blankets, 
sheets  and  mosquito  net  and  is  allowed  the  freedom  of  the  upper 
portion  of  the  Warden's  quarters."  The  single  contested  fact 
being,  is  the  petitioner's  imprisonment  in  that  prison  "cruel 
and  unusual?" 

It  is  doubtless  true  that  the  Eighth  Amendment  to  the  Con- 
stitution of  the  United  States  is  intended  to  protect  the  citizens 
against  excessive  bail,  excessive  fines  and  cruel  punishment.  The 
unusual  punishment  referred  to  in  the  Constitution  must  mean 
such  punishment  as  is  unusual  because  of  its  cruelty  or  unusual 
because  of  the  length  of  the  term  of  such  imprisonment  It 
should  be  borne  in  mind  that  the  conditions  in  the  Territory  of 
Hawaii  are  different  from  those  prevailing  in  the  States.  It  is 
not  yet  nine  months  since  Congress  passed  the  act  for  the 
government  of  this  Territory,  and  there  has  hardly  been  time 
to  provide  all  of  the  most  modem  prison  appliances;  and  for 
this  reason  alone  it  would  be  most  extraordinary  for  a  United 
States  Court  in  this  distant  land  to  seek  technical  reasons  to 
impede  the  administration  of  public  justice  by  burning  to  find 
a  constitutional  cause  for  making  a  general  jail  delivery  of  all 
convicted  misdemeants,  or  to  look  for  technical  grounds  for 
overruling  the  judgments  of  the  Territorial  courts  in  a  hearing 
on  habeas  corpus.  Indeed  it  must  be  made  to  clearly  appear  to 
the  Court  that  the  liberty  of  the  citizen  is  imperilled  before  it 
"will  so  act.  And  again  there  are  three  Justices  of  the  Territorial 
Supreme  Court  now  in  Honolulu,  to  none  of  whom  has  an  appli- 
cation been  made  for  relief.     The  petitioner  therefore  is  not 
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without  his  remedy  if  this  Court  is  in  error.  It  was  held  by  the 
Supreme  Court  of  the  United  States  in  Markuson  v.  Bcnichery 
175  U.  S.  184,  that  "We  have  frequently  pronounced  against 
the  review  by  habeas  corpus  of  the  judgments  of  State  Courts 
in  criminal  cases  because  some  right  under  the  Constitution  of 
the  United  States  was  alleged  to  have  been  denied  the  person 
convicted."  That  is  what  the  Court  is  asked  to  do  in  the  pro- 
ceedings at  bar. 

It  is  admitted  that  the  Territorial  Court  had  jurisdiction  to 
find  petitioner  guilty  of  contempt,  but  the  petitioner  wants  this 
Court  to  regulate  the  character  of  his  punishment.  That  is, 
petitioner  seeks  for  a  different  imprisonment  from  what  other 
parties  found  guilty  of  misdemeanors  are  made  to  suffer.  In 
the  Marshall  case  diecided  Ootober  23rd,  1900,^  this  Court 
held  "that  except  in  peculiarly  urgent  cases  no  United  States 
Circuit  or  District  Court  will  discharge  a  prisoner  on  habeo/S 
corpus  after  conviction  by  the  Territorial  Court."  The  Court 
there  referred  to  the  cases  of  Pepke  v.  Cronaiij  155  U.  S.  100; 
In  re  Frederick,  149  U.  S.  70;  Whitten  v.  Tomlinson,  160  U. 
S.  231-242. 

It  was  also  held  in  the  case  of  ex  parte  Parks ,  93  U.  S.  18, 
that  the  Court  would  not  consider  whether  the  judgment  was 
erroneous,  because  if  the  Court  which  tried  the  case  had  juris- 
diction, and  if  the  judgment  and  proceedings  were  not  void, 
the  Court  would  not  look  into  the  matter  farther. 

The  judgment  of  the  Territorial  Court  was  that  the  petitioner 
be  imprisoned  ten  days,  and  it  is  the  duty  of  that  Court  to  see  its 
judgments  properly  enforced.  This  Court  possesses  no  power  to 
control  the  judgments  of  that  Court  unless  it  clearly  appears 
the  constitutional  rights  of  the  citizen  are  being  violated.  In 
point  of  fact,  this  case  does  not  geem  to  be  one  where  "cruel  and 
unusual  punishment  is  imposed  upon  petitioner."  In  any  event, 
the  judgment  of  the  Territorial  Circuit  Court  is  presumed  to  be 
right,  and  what  is  stated  in  the  mittimus  must  be  taken  as  true. 
See  ex  parte  Terry,  128  U.  S.  289.  This  Court  cannot  afford 
a  remedy  upon  the  facts  presented  by  attempting  to  overrule 
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the   Territorial   Circuit  Court's   decision  in  a  proceeding  on 
habeas  corpus. 

The  case  of  In  re  Frederichj  149  U.  S.  70,  so  much  relied  upon 
by  the  attorneys  for  the  peitioner  is  not  relevant,  for  it  does 
not  appear  that  the  Circuit  Court  of  the  Territory  of  Hawaii 
in  this  case  exceeded  its  jurisdiction.  See  also  In  re  Woody  140 
XJ.  S.  278.  In  the  last  above  case  the  Court  says  that  "while 
the  writ  of  habeas  corpus  is  one  of  the  remedies  for  the  enforce- 
ment of  the  right  to  personal  freedom  *  *  *  it  should  be 
cautiously  used  by  Federal  Courts  in  reference  to  State  prisoners. 
The  writ  of  habeas  corpus  is  not  a  proceeding  for  the  correction 
of  errors." 

But  under  the  facts  in  this  case,  the  petitioner  is  not  entitled 
to  his  discharge  even  if  the  Court  took  jurisdiction  of  this  case. 
It  should  be  noted  there  is  hardly  a  county  in  the  States  on 
the  mainland  where  felons  are  not  kept  in  the  common  jail  of 
the  county  until  after  their  conviction  or  acquital,  and  thus  the 
felons  must  of  neoeesity  come  in  contact  vrith  the  other  prisoners 
detained  in  the  same  prisons.  But  this  is  a  matter  for  the  local 
authorities  of  this  Territory,  and  unless  such  authorities  clearly 
disregard  the  constitutional  rights  of  the  citizen  or  unless  there 
appears  to  be  a  case  of  wanton  cruelty,  this  Court  cannot  grant 
a  remedy. 

It  is  not  claimed  that  petitioner  is  made  to  suffer  any  other  or 
different  punishment  than  the  other  misdemeanant  prisoners 
held  in  this  prison.  He  performs  no  labor  on  the  streets  or 
elsewhere.  He  suffers  no  ignominy  not  common  to  all  the 
prisoners  in  his  class.  No  objection  is  made  to  the  jurisdiction 
of  the  Circuit  Court. 

In  conclusion,  the  Court  is  compelled  to  believe  that  peti- 
tioner's punishment  is  neither  cruel  nor  unlL^^al  and  therefore 
not  in  conflict  with  Al"ticle  Eight  of  the  Amendments  to  the 
Constitution  of  the  United  States. 

Let  petitioner  be  remanded. 

(1)     See  Ante,  In  re  Marfilially  P.  34. 
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KAMAKA  KEKAUOHA  v.  SCHOONER  ROBERT  LEW- 
ERS  COMPANY,  sole  owner  of  the  American  Schooner, 
Robert  Lewers. 

Decided:     March  27,  1901. 

1.  In  the  presence  of  great  and  unforeseen  danger,  no  man  is  ez- 
'peicted  to  act  with  deliberation. 

2.  Negligence  need  not  be  intentional;  inattention  may  be,  and  often 

is,  the  strong'^t  evidence  of  negligence. 

3.  Ordinary  care  has  relation  to  the  situation  of  the  parties  and  the 

business  in  Vhich  they  are  engaged,  and  varies  according  to  the 
exigencies  which  require  vigilance  and  attention. 

4.  The  degree  of  carei  to  be  used  is  proportioned  to  the  danger  to  be 
apprehended  of  inflicting  an  injury  upon  others. 

5.  Under    the    Hawaiian    Statute    (Section    1109.    Ballou's    Compiled 

Civil  Laws  of  Hawaii,  1897),  providing  that  the  "common  law  of 
li^gland,  as  ascertained  by  English  and  American  decisions,  is 
(hereby  declared  to  be  the  common  law  of  the  Hawaiian  Islands 
in  all  cases  except  as  otherwise  expressly  provided  by  the  Ha- 
waiian Constitution  or  laws,  or  fixed  by  Hawaiian  judicial  prece- 
dent, or  established  by  Hawaiian  usage,"  and,  as  decided  by  the 
Supreme  Court  of  Hawaii  in  1846  in  the  case  of  Kake  v.  Horton 
(2  Haw.  211),  the  common  law  rule  that  an  action  would  not  lie 
for  damages  for  the  wrongful  killing  of  a  human  being  is  rejected, 
and  "damages  In  this  class  of  cases  may  be  assessed  on  the  prin- 
ciple of  compensation  or  reparation.'' 

'6.  Under  Section  1109  of  the  Compiled  Civil  Laws  of  Hawaii  of  1897, 
and  the  decisions  of  the  Supreme  Court  of  the  Territory  of  Ha- 
waii, jurisdiction  in  admiralty  sustained  in  an  action  \n 
personam  instituted  by  a  widow  to  recover  damages  for  the  wrong- 
ful killing  of  her  husban  1,  a  drayman,  by  reason  of  the  breaking 
of  a  chain  used  in  lowering  a  bed  plate  weighing  some  25.000 
pounds  from  the  schooner  Robert  Lewers,  owned  by  the  libellee, 
where  it  was  shown  that  the  officers  and  men  of  the  schooner  had 
entire  charge  and  control  of  the  appliances  used  in  the  lowering 
of  the  said  bed  plate,  and  negligence  was  proven. 

7.  The  husband  of  libellant,  a  drayman,  while  assisting  in  the  un- 
loading of  a  heavy  bed  plate  weighing  some  25,000  pounds  from 
the  schooner  Robert  Lewers,  owned  by  the  libellee,  was  killed. 
While  the  bed  plate  was  being  unloaded  from  the  vessel,  and  was 
suspended  in  the  air  by  means  of  a  block  and  tackle  under  the 
exclusive  control  of  the  officers  and  men  of  the  schooner,  a  small 
iron  chain  broke,  whidh  caused  the  bed  plate  to  swing  round  to 
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the  side  of  the  vessel,  up  whl<^  the  libellant's  hu&band  was  en- 
deavoring to  climb  in  order  to  avoid  the  swinging  plate,  when  it 
caui^t  and  killed  him.  Held,  that  his  death  was  due  to  the  break- 
ing of  the  small  iron  chain,  and  was  the  result  of  the  negligence 
of  the  officers  and  men  of  the  vessel. 

8.  Where  a  five-eighths  of  an  inch  c3iain  broke  in  lowering  a  piece 
of  casting  weighing  25,000  pounds,  and  no  explanation  is  oftered 
for  the  breaking  of  the  chain,  and  It  isi  In  testimony  that  It  is 
more  dangerous  to  use  a  chain  than  a  rope  in  this  class  of  cases, 
Jield,  that  it  was  the  duty  of  the  officers  and  men  of  the  schooner, 
under  the  circumstances  of  this  case,  to  have  used  the  very  best 
and  strongest  appliances  known  to  the  business,  and  it  was  negli- 
gence to  have  used  any  doubtful  or  uncertain  appliances  or  any 
rope  or  chain  of  doubtful  strengrth. 

9.  The  unexplained  breaking  of  the  chain  in  this  case  is  one  of  the 
proofs  of  negligence. 

In  Admibalty.     Action  fob  Damages  fob  Death  of  Husband. 

T.  McCants  Stewart,  attorney  for  libellant. 

W.  0.  Smith  and  A.  LewiSy  Jr.,  attorneys  for  libellee. 

EsTEE,  J.  The  libellant  is  Kamaka  Kekauoha,  the  widow 
of  Enoch  Kekauoha,  deceased. 

The  libellee  is  a  corporation  and  is  the  owner  of  the  Amer- 
ican schooner  "Robert  Lowers." 

It  appears  that  Enoch  Kekauoha,  was  killed  on  the  24th  day 
of  July,  1900,  at  Honolulu,  by  being  struck  with  a  large  iron 
bed  plate,  weighing  25,000  pounds,  which  was  being  unloaded 
from  the  said  schooner,  and  which  swung  against  him  as  he 
was  seeking  a  position  of  safety  by  climbing  up  the  side  of  the 
said  schooner  Robert  Lewei«. 

It  further  appears  that  deceased  was  one  of  four  draymen 
working  for  Hustace  &  Co.,  of  Honolulu;  and  that  they  were  on 
the  wharf  to  which  the  said  vessel  was  tied,  to  load  and  haul 
away  the  said  bed  plate  which  had  been  shipped  as  freight  on 
that  vessel,  from  San  Francisco  to  Honolulu.  The  Captain  of 
the  Robert  Lewers  and  the  other  officers  and  men  were  engaged 
in  removing  the  said  bed  plate  from  the  vessel  to  the  truck  on 
the  wharf.  This  was  being  done  by  ropes  and  blocks  attached  to 
the  main  and  mizzen  masts  of  the  vessel  with  a  guy  line  fast  to 
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a  boiler  lying  on  the  wharf;  and  the  officers  and  men  on  the 
vessel  had  the  exclusive  control  of  the  handling  of  the  same. 
Ail  the  lashings  and  lines  so  employed  were  rope,  except  a 
short  chain  said  to  be  fifteen  feet  in  length,  which  broke  and 
then  the  casting  swung  around  to  the  side  of  the  ship  and  killed 
the  husband  of  the  plaintiff.  He,  being  on  the  inside  of  the 
swinging  plate,  ran  to  get  on  the  deck  of  the  vessel  to  avoid  it, 
but  was  caught  and  killed  before  reaching  there. 

This  action  is  brought  by  the  wife  of  the  deceased,  alleging 
that  her  husband  was  killed  by  the  negligence  of  the  officers  and 
men  on  the  vessel. 

The  accident  occurred  within  the  admiralty  jurisdiction  of 
this  court.  The  next  inquiry  is,  will  an  action  lie  in  a  court 
of  admiralty  for  the  unlawful  killing  of  a  human  being? 

The  English  common  law  did  not  permit  such  actions,  but  in 
1846,  the  English  Parliament  passed  an  Act  known  as  Lord 
Campbell's  Law,  which  practically  repealed  the  old  common 
law  rule  in  such  cases  provided.  The  Hawaiian  Islands  had 
never  fully  adopted  the  English  common  law  as  their  law. 
Thurston  v.  Allm,  8  Haw.  392;  the  King  v.  Rohertaony  6  Haw. 
718,  725;  Kahe  v.  Hortoriy  2  Haw.  209,  222;  Axoa  v.  Horner , 
5  Haw.  543. 

On  this  point,  the  case  of  Kdke  v.  Norton  is  especially  in 
point,  where  the  Supreme  Court  of  this  territory  laid  down  the 
broad  and  enlightened  rule  *'that  damages  in  this  class  of  cases 
may  be  ass^sed  on  the  principle  of  compensation  or  reparation." 
That  is  now  the  law  of  the  territory. 

The  Court  further  said  in  that  case,  "we  are  not  fettered 
by  the  English  common  law;  no  legislative  enactment  is  re- 
quired to  remove  that  obstacle  to  the  maintenance  of  an  action 
like  the  present  one  in  an  Hawaiian  court,  and  we  think  it 
ought  to  be  permitted  as  being  consonant  with  rational  law 
and  reason." 

Sections  1215,  1232  and  1234  of  the  Civil  Laws  of  Hawaii, 
which  are  referred  to  by  counsel  for  libellante,  merely  point 
out  how  actions  like  the  one  at  bar  can  be  brought.    The  statute 
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assumes  that  the  right  of  action  exists,  but  it  seems  that  it 
nowhere  in  words  declares  that  it  does  exist.  But,  aa  the 
Supreme  Court  of  the  Territory  has  held  that  it  did  exist,  and  in 
common  right  the  unlawful  killing  of  a  human  being  should 
give  to  the  surviving  widow  an  action  against  the  guilty  party, 
this  Court  will  be  largely  controlled  in  this  matter  by  that 
opinion. 

It  also  seems  to  be  the  settled  law  that  in  damage  suits  like  the 
one  before  us,  an  action  may  be  brought  in  the  Territory 
for  damagiee  in  personam  in  admiralty  for  the  unlawful  killing 
of  a  human  being.  And  more  particularly  since  the  Supreme 
Court  of  the  Territory  has  decided  the  case  of  KaJce  v.  Hortoriy 
2  Haw.  211,  which  is  on  all  fours  with  the  one  under  considera- 
tion. 

I  note  among  the  authorities  referred  to  by  counsel  for 
libellee,  that  of  Insurance  Co.  v.  Brame^  95  U.  S.  754.  This 
is  not  in  point,  because  that  was  an  action  brought  by  a  life 
insjirance  company  on  account  of  the  unlawful  killing  of  a 
person  insured  by  it,  and  not  an  heir  or  relative.  It  finally  did 
hold,  however,  that  "no  action  lay  for  the  killing''  which  is 
not  the  law  of  this  territory. 

The  next  case  referred  to  is  The  narrishxirgy  119  U.  S.  199. 
This  was  an  action  in  rem.  In  that  case  the  Court  decided  what 
is  not  now  contradicted,  namely:  that  at  common  law  no 
civil  action  lies  for  an  injury  which  results  in  death.  But 
today,  as  we  have  seen,  there  is  no  common  law  of  England 
remaining  on  this  subject  The  common  law  was  abrogated  by 
Lord  Campbell's  Act  in  1846;  and  in  any  event  this  territory 
only  adopted  the  common  law  when  not  in  conflict  with  the 
decisions  of  its  courts.  See  1109  Civil  Laws.  The  English 
common  law  was  not  the  source  of  our  svstem  of  laws  in  these 
islands. 

Even  on  the  mainland,  there  has  been  a  wide  divergence 
of  opinion  on  this  subject.  For  instance,  in  Cutting  v.  Seahury^ 
1  Sprague  522,  it  is  held  that  'S^he  weight  of  authority  in  the 
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common  law  courts  seem  to  be  against  this  action  but  natural 
equity  and  the  general  principles  of  law  are  in  favor  of  it" 

And  as  we  are  making  new  rules  for  this  territory,  we  had 
better  commence  right  by  holding  that  the  Courts  have  juris- 
diction in  this  class  of  cases^  for  in  this  territory  we  are  not 
bound  by  the  old  common  law  rule.  It  is  to  be  hoped  we  will 
follow,  in  this  class  of  cases,  a  higher  plane  of  equity  and 
justice.  Mr.  Chief  Justice  Chase  said  in  the  Sea  Gully  Fed. 
case,  No.  12,578,  that: — 

'T!t  better  becomes  the  humane  and  liberal  character  of  pro- 
ceedings in  admiralty,  to  give  than  to*  withhold  the  remedy, 
when  not  required  to  withhold  it  by  established  and  'inflexible 
rules.' " 

The  eminent  Chief  Justice  then  referred  to  several  states 
which  had  followed  the  common  law  rule,  but  adds,  that  "in 
other  states  the  English  precedent  has  not  been  followed." 

So  it  was  held  in  the  Clatsop  iJhiefy  8  Fed.  Rep.  163,  Judge 
Deady,  that  "it  has  been  seriously  doubted  whether  the  rule 
of  the  common  law  that  a  cause  of  action  for  an  injury  to 
the  person  dies  with  the  person  is  also  the  rule  of  the 
maritime  law.  There  is  some  authority  for  the  proposition  that 
it  does  not,  and  that  in  admiralty  a  suit  for  damages  in  such 
a  case  survives."     And  authorities  there  cited. 

The  learned  Judge  there  adds,  "I  see  no  valid  reason  why 
the  admiralty  courts  in  the  exercise  of  their  juris- 
diction in  persoimm  over  maritime  torts,  should  not  recognize 
and  enforce  the  right  so  given." 

See  also  the  opinion  of  Judge  Brown  in  the  case  of  T/i^ 
Giprlandy  5  Fed.  Rep.  924,  where  he  says  the  common  law  rule  is 
not  consonant  with  either  "reason  or  justice;"  and  concurs 
with  the  views  expressed  by  Judge  Deady  in  the  case  of  Holmes 
v.  0.  4  C.  Ry.  Co.,  5  Fed.  Rop.  75. 

It  was  also  held  in  The  E.  B.  Ward,  Jr.,  17  Fed.  Rep.  456, 
*'that  now  the  admiralty  courts  are  permitted  to  e?timate  the 
damages  which  a  particular  person  has  sustained  l>y  the  wrong- 
ful killing  of  another,  and  enforce  an  adequate  remedy." 
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See  also  The  Coluvibia,  27  Fed.  Rep.  704,  where  Judge  Brown 
said:  "I  hold  in  this  ease  as  seems  tx>  me  most  consonant  with 
natural  justice  and  equity,  that  the  admiralty  court  has  juris- 
diction." 

It  seems  that  the  most  enlightened  jurists  of  modem  times 
hold  that  actions  of  this  sort  brought  in  personam,  should  be 
sustained  upon  'Hhe  principle  of  natural  equity  and  common 
right,"  and  since  1846  that  has  been  the  law  of  England. 

Indeed  it  requires  but  a  limited  amount  of  state  or  territorial 
authority  to  authorize  the  bringing  and  maintaining  of  an  action 
in  admiralty  in  perscmurn  for  the  unlawful  killing  of  a  human 
being,  because  that  is  a  natural  right.  Common  justice  demands 
it  But  to  maintain  an  action  in  rem  against  a  vessel  and  its 
apparel  and  tackle,  and  thus  to  maintain  a  lieA  on  jH^perty, 
there  must  be  a  clear  legislative  authority. 

But  it  would  be  going  backward  in  the  line  of  civilization 
to  adopt  the  rule  that  a  cause  of  action  dies  with  the  person 
unlawfully  killed.  We  have  observed  that  England  has  by 
Act  of  Parliament  arrested  the  evil  complained  of,  and  now  one 
man  cannot  illegally  kill  another  man  and  deprive  a  family 
of  the  husband's  support  and  yet  suffer  no  legal  responsibility 
theorefor.  If  this  were  so,  it  would  bring  down  to  us  the 
barbarism  of  the  Middle  Ages  with  none  of  its  chivalry. 

And  again  the  Civil  Laws  of  Hawaii,  1897,  prescribe  (Section 
1109) :  "The  common  law  of  England  as  ascertained  by  English 
and  American  decisions,  is  hereby  declared  to  be  the  common 
law  of  the  Hawaiian  Islands  in  all  cases,  except  as  otherwise 
expressly  provided  by  the  Hawaiian  Constitution  or  Laws  or 
fixed  by  Hawaiian  judicial  precedent,  or  established  by  Hawaiian 
national  usage " 

We  have  already  shown  that  another  rule  was  fixed  by  the 
Hawaiian  judicial  precedent  in  this  territory.  See  decision  in 
2  Haw.  211.  But  beyond  that,  there  is  no  common  law  of 
England  extant  on  this  subject  at  this  time.  The  common  law 
rule  as  to  this  class  of  actions  was  repealed  in  1846.  See  9th 
and  10th  Victoria,  "C."  93.     The  common  law  of  England  is 
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the  lex  non  scriptu  of  that  kingdom,  consisting  of  their 
immemorial  usages,  legal  maxims  and  customs  of  the  country,  but 
when  Parliament  interferes  and  passe©  an  act  on  the  samie 
subject  it  thereby  destroys  the  common  law  rule  in  relation  to 
the  matter  involved  in  the  enactment  In  this  case,  Parliament 
repealed  the  old  common  law  rule  by  enacting  a  law  which 
prescribed  among  other  things,  that  the  previous  common  law 
of  England  was  to  the  effect  that  "no  action  at  law  was  main- 
tainable against  a  person  who  by  his  wrongful  act  may  have 
caused  the  death  of  another  person,"  but  Parliament  went  oil 
to  say  that:  "Be  it  therefore  enacted  that  whensoever  the  deathi 
of  a  person  shall  be  caused  by  the  wrongful  act,  neglect  or 

default  of  another the  representative  of  the  party 

injured  may  maintain  an  action  and  recover  damages  in  respect 
thereof and  that  such  action  may  be  maintained  not- 
withstanding the  death  of  the  person  injured;''  thus  clearly 
changing  the  conmion  law  rule,  for  this  Act  of  Parliament  has 
become  tlie  law  of  England. 

It  may  be  noted  that  England  has  taken  a  long  step  in 
advance  of  some  of  the  courts  of  our  own  country  on  the  question 
of  holding  the  party  responsible  who  wrongfully  causes  the 
death  of  another  person.  The  old  rule  so  much  relied  upon  by  the 
technical  law  learning  of  our  country,  no  longer  exists  either 
here  or  in  England,  so  far  as  the  common  law  is  concerned.  1 
Blackstone  Com.  89;  Tiffany  on  Death  by  Wrofigful  Acty  Page 
210;  Sutherland  <yti  Statutory  Construction,  Sec  142. 

It  is  fortunate  indeed  that  in  these  matters,  the  courts  of 
Hawaii  never  were  "fettered  by  the  common  law."  This  was 
and  is  an  elightened  and  a  civilized  community.  It  early  became 
the  duty  of  the  highest  courts  in  the  Kingdom  of  Hawaii  to 
decide  the  case  of  Kahe  t\  Horton,  according  to  natural  right 
and  justice,  and  it  did  so  under  circumstances  of  peculiar  interest. 
That  decision  remained  the  law  of  the  Kingdom  and  now  is 
the  law  of  the  Territory  of  Hawaii.  It  is  over  forty  years  since 
that  decision  was  first  rendered.  It  would  ill  become  this  or 
any  other  court,  except  for  some  potent  reason,  which  reason 

fr-u.  s.  D. 
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must  be  founded  in  natural  justice,  to  overrule  so  well  considered 
and  so  long  established  a  rule  of  action  as  the  one  decided  in 
Kake  v.  Horton. 

The  question  now  presented  is,  were  the  officers  and  men  on 
^he  Robert  Lewers  guilty  of  negligence  resulting  in  the  death 
-of  the  deceased  ?  A  duty  was  due  the  deceased  by  the  Captain 
.and  officers  and  men  of  the  ship  Robert  Lewers.  Xo  man  has  any 
.more  right  to  kill  another  from  n^ligence  than  from  an  assault. 
If  the  defendant  was  guilty  of  negligence  it  mattered  not 
whether  the  Ubellees  knew  of  the  defect  in  the  chain  or  not. 
Cunu  V.  Boston  Music  Hall,  135  Mass.  414;  Hayes  v.  Phila- 
delphia, 150  Mass.  457. 

A  knowledge  of  a  man's  duty  is  presumed,  and  so  tliere  aro 
no  degrees  to  negligence.  Cooley,  in  his  work  on  Torts,  at  page 
•661,  says  that:  "Often  the  injury  itself  affords  sufficient  prima 
facie  evidence  of  negligence." 

The  point  in  this  case  is,  was  there  such  a  disregard  of  duty 
:as  will  hold  the  defendant  responsible  for  damages?  It  is 
admitted  the  deceased  was  killed  by  being  struck  by  an  iron  bed 
plate  weighing  25,000  pounds  and  that  the  accident  occurred 
by  reason  of  the  breaking  of  a  chain,  while  that  casting  was 
being  landed  from  the  vessel  named;  that  the  casting  thereby 
swung  round  against  the  side  of  the  ship,  and  killed  the  deceased 
.as  he  was  climbing  up  the  side  of  the  vessel  to  get  awny  from  it. 

Tlie  officers  and  men  of  the  ship  had  exclusive  control  of  the 
bed  plate  that  was  being  loaded.  They  furnished  the  rope  and 
the  chain  for  the  guy  and  lashings;  they  were  in  command  of 
the  situation;  they  were  delivering  the  freight  and  it  Avas  their 
•duty  to  deliver  it  to  the  consignee  in  a  suitable  and  proper 
manner. 

It  seems  that  for  the  purpose  of  showing  how  the  accident 
-occurred,  libellee  brought  into  court  a  part  of  the  chain  that 
broke.  It  did  not  produce  the  part  broken  off  nor  the  broken 
link  or  broken  ring  or  broken  hook  forming  the  chain  thus 
broken.  It  was  defendant's  chain  and  presumably  in  its 
possession,  and  the  whole  ought  to  have  been  produced  in  court. 
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It  would  then  have  been  easy  to  observe  whether  there  was  a 
latent  defect  in  the  iron  that  caused  the  break,  or  whether  it 
was  a  clean  break  of  solid  iron.  If  the  broken  link  had  been 
produced,  this  could  have  been  made  apparent.  This  is  a  most 
unfortunate  circumstance. 

The  Court  is  not  at  all  convinced  that  a  reasonable  man,  und^ 
the  circumstances  of  this  case,  would  have  believed  that  an  old 
f  of  an  inch  chain  was  strong  enough  to  hold  and  safely 
handle  the  vast  weight  of  that  casting;  at  all  events  it  proved 
not  strong  enough  to  do  that,  and  the  fact  that  the  chain  broke, 
and  thus  caused  the  death  of  the  deceased,  is  one  of  the 
evidences  of  neglect 

The  chain  certainly  did  not  look  strong  enough  for  the  purpose. 
It  is  in  testimony  tliat  a  chain  is  more  dangerous  for  such  use 
than  a  rope,  and  the  Court  holds  that  it  was  the  duty  of  the 
officers  and  men  of  that  ship  when  unloading  a  piece  of  machinery 
weighing  25,000  pounds,  to  have  used  the  very  best  and  strong- 
est appliances  known  to  that  business,  and  it  was  negligence  to 
have  used  any  doubtful  or  uncertain  appliances,  or  any  rope  or 
chain  of  doubtful  strength;  and  that  in  this  case  the  unexplained 
breaking  of  the  chain  is  one  of  the  proofs  of  negligence.  Caldwell 
V.  New  Jersey  Straw  Co.,  47  N.  Y.  282.  See  also  the  recent 
case  of  Steiixirt  t\  Ferguaoriy  164  X.  Y.  553;  where  a  scaffold 
provided  by  the  master  for  a  servant's  use  falls,  and  no  other 
cause  of  the  fall  was  ascertained  except  as  inferred  from  the 
fall  itself,  the  fall  was  held  to  be  '^pH)na  facie  evidence  of  the 
negligence  of  the  master"  in  an  action  by  the  servant  to  recover 
damages  received  in  consequence  thereof. 

See  tds^  Esbery  Cigar  Co.  v,  Portland,  35  Oregon  282; 
OarUmd  t\  Aurin,  103  Tenn.  555. 

It  is  in  evidence  that  when  a  chain  has  been  long  in  use,  the 
iron  becomes  brittle  and  weak.  This  was  an  old  appearing 
chain.  Tlie  only  question  seems  to  be,  did  it  look  strong  enough 
at  tlie  time,  and  were  the  officers  of  the  ship  honestly  deceived 
by  its  looks? 
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The  Court  is  compelled  to  believe  that  the  weight  of  the 
testimony  shows  negligence  on  the  part  of  the  officers  and  men 
on  that  ship.  The  draymen  were  not  trespassers  by  being  where 
they  were;  they  went  after  freight  and  they  had  the  right  to 
expect  due  care  should  be  exercised  by  the  officer  and  men  of 
the  ship  in  delivering  it  to  them.  The  old  rule  that  every  man 
must  lookout  for  himself  no  longer  prevails;  it  is  the  duty  of 
the  officers  on  ship  board  to  protect  life  in  handling  their 
freight.  The  officers  of  a  ship  hold  positions  of  trust  and  they 
are  required  to  exercise  ordinary  care  in  handling  all  freight. 

In  fact  every  common  carrier  of  freight  as  well  as  passengers 
must  so  conduct  himself  aa  not  to  imperil  the  life  or  limb  of 
those  whose  duty  it  is  to  come  in  contact  with  him. 

The  chain  in  this  case  broke,  and  the  breaking  of  that  chain 
was  the  cause  of  the  death  of  the  deceased.  It  is  proven  by 
at  least  two  witnesses,  that  a  chain  is  not  the  proper  article  to 
use  in  handling  and  landing  great  weights  like  this  casting. 
See  the  cross  examination  of  Captain  J.  F.  Haglund,  page  148 
Testimony,  who  said:  "we  prefer  rope  because  we  can't  always 
relv  on  a  chain."  He  was  defendant's  witness,  and  the  fact  that 
"we  can't  rely  always  on  a  chain,"  shows  negligence  in  the  use 
of  it. 

No  officer  or  man  employed  on  the  ship  when  this  man  was 
killed,  was  produced  as  a  witness  at  the  trial;  there  were  some 
scientific  experts  who  were  not  present  at  the  accident,  but  who 
testified  that  the  chain  was  strong  enough,  although  it  broke; 
and  the  broken  part  was  not  produced  by  defendants  or  seen 
by  these  witnesses;  yet  they  seemed  positive  in  their  oft  repeated 
assertions  that  a  chain  f  of  an  inch  in  size  was  strong  enough, 
because  as  stated  by  them  all,  chain  is  tested  at  the  factory  when 
made.  Yet  none  of  them  knew  where  this  chain  was  made  or 
whether  tested  or  how  long  it  had  been  used. 

The  Court  is  compelled  to  disregard  this  testimony  and 
especially  the  statement  made  by  these  experts  that  such  a  chain 
had  twice  the  tensile  strength  of  a  straight  bar  of  iron  of  the 
same  size. 
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It  was  also  argued  to  the  Court  that  the  deceased  contributed 
to  his  own  death,  because  when  the  chain  broke,  he  was  in  a 
dangerous  position  and  ran  the  wrong  way  to  avoid  an  injury; 
that  is  to  say,  that  the  deceased,  when  he  with  others  wad 
moving  the  dray  so  that  the  bed  plate  would  rest  squarely  on 
it  as  it  came  down,  should  have  anticipated  that  the  chain  would 
break  and  thus  avoid  any  i>osition  whereby  he  would  be  hurt 
if  the  chain  broke  and  that  he  should  have  ran  another  way 
when  it  did  break. 

In  the  presence  of  great  and  unforeseen  danger,  no  man  is 
expected  to  act  with  deliberation. 

It  is  prescribed  by  Section  5344  of  the  Revised  Statutes  of 
the  United  States,  ^That  every  Captain  or  other  person  em- 
ployed on  any  steamboat  or  vessel,  by  whose  misconduct,  negli- 
gence or  inattention  to  duty,  the  life  of  any  person  is  destroyed, 
shall  be  guilty  etc.,  etc." 

This  is  the  rule  in  criminal  cases;  United  States  v,  HoltzhnueTy 
40  Fed.  76,  but  it  shows  most  clearly  how  careful  the  Congress 
of  the  United  States  is  of  the  life  and  health  of  citizens. 

It  is  not  necessary  in  this  class  of  cases  that  there  should  be 
any  intentional  wrong.  Inadvertence  is  one  of  the  chief  elements 
of  negligence;  inattention  may  be  and  often  is  the  strongest 
evidence  of  negligence.  Am,  iS:  Eng.  Ency  of  Law,  Vol.  16, 
396. 

The  Courts  have  held  that  ordinary  care  has  relation  to  the 
situation  of  the  parties  and  the  business  in  which  they  are 
engaged,  and  varies  according  to  the  exigencies  which  require 
vigilance  and  attention. 

Fletcher  v.  Boston,  1  Allen  15;  Penn.  R.  R,  Co.  v,  OgvcTy 
35  Penn.  State,  60;  Am.  d  Eng.  Ency.  of  Law,  Vol.  16,  401 
and  note;  Morgan  i\  Cox,  22  Mo.  373;  Cooley  on  Torts,  p. 
662;  Milijcuukee  v.  Arms,  91  U.  S.  489-494. 

The  degree  of  care  to  be  used  is  proportioned  to  the  danger 
to  be  apprehended  of  inflicting  an  injury  on  others;  in  this  case 
the  danger  was  great,  because  the  weight  of  the  casting  was 
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enormous  and  greater  care  was  thus  required.  Frink  v.  8L 
LouiSy  75  Mo.  595. 

Ordinary  care  must  be  proportionate  to  the  probability  of 
injury.  Morgan  v.  Cox,  22  Mo.  373;  Cooley  on  TortSy  662; 
Milvxmkee  v.  Arms,  91  U.  S.  489-494. 

Ordinary  care  is  a  question  of  fact  in  each  case.  Griffin  v, 
Aubtimy  58  N.  H.  121;  Kinney  v.  Hannibal,  80  Mo.  573; 
Penn,  Co.  v.  Franna,  112  111.  398;  Ohio  v.  Calloren,  73  Ind. 
261;  Penn.  v.  Coon,  111  Pa.  St.  430;  Philadelphia  v.  Spearan, 
47  Pa.  St  300-5. 

The  Court  finds  for  plaintiff.  No  damage  is  allowed  for 
injured  feelings.  At  the  time  of  the  death  of  deceased,  he  was 
receiving  from  $7.00  to  $12.00  a  week,  of  which  it  is  assumed 
one-half  of  the  smaller  sum,  or  $3.50  a  week,  went  to  his  wife- 
He  was  twenty-five  years  old  when  he  was  killed,  and  according 
to  the  testimony  of  Mr.  Hutchins,  the  average  term  of  life  ifi 
38  years,  making  a  probable  future  term  of  deceased's  life,  thir- 
teen years.  Thirteen  yeans  of  52  weeks  each,  would  be  676  weeks. 
At  $3.50  per  week,  that  would  amount  to  $2366.00.  The 
plaintiff  seems  to  be  a  strong  healthy  woman,  and  ought  to  be 
able  to  help  herself  some,  at  least  one-third  of  her  living,  which 
would  amount  to  $788.88.  Deduct  that  from  $2366,  which 
would  leave  $1577.12,  for  which  amount  and  costs,  let  judgment 
be  entered.       , 

Note:  Affirmed  on  appeal,  see  Sclwoner  Robert  Lewers  v. 
KekoAioha,  114  Fed.  849. 


WILLIAM   C.    AOHI   v.    THE    KAPIOLANI   ESTATE, 
LIMITED. 

Decided:    Apeil  24,  1901. 

1.  The  Territorial  Stamp  Act,  passed  by  the  Legislature  of  the  King- 
dom of  Hawaii  in  1876,  and  now  known  as  Chapter  64  of  the  Civil 
Laws  of  Hawaii  (1897),  was  not  repealed  by  the  Act  of  Congress 
passed  for  the  government  of  the  Territory  of  Hawaii,  and  its  pro- 
visions are  now  in  full  force  and  eftect. 
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2.  The  Organic  Act  passed  by  CongresQ  for  the  gOTemment  of  a  ter- 
ritory, and  under  which  the  territorial  government  is  organized^ 
must  be  taken  as  the  fundamental  law  of  the  territory;  and  alL 
territorial  legislative  assemblies  derive  their  force  and  validity' 
from  such  Organic  Acts. 

3.  A  territorial  legislature  has  the  power  to  levy  taxes  for  all  legal 
purposes  and  upon  property  subject  to  taxation  within  its  juris- 
diction. 

4.  The  presumption  of  law  is  always  in  favor  of  the  constitutionality 

of  a  statute,  and  whenever  a  court  entertains  a  reasonable  doubt, 
concerning  its  constitutionality,  it  must  be  resolved  in  favor  or 
the  statute. 
6.  Chapter  64  of  the  Civil  Laws  of  Hawaii,  1897,  relates  to  taxation, 
for  local  and  municipal  purposes  only,  and  its  provisions  are  not. 
contrary  to  Subdivision  1,  Section  8,  of  Article  1  of  the  Constitu- 
tion of  the  United  States. 

6.  The  provisions  of  Subdivision  1,  Section  8,  of  Article  1  of  the  Con- 
stitution  of  the  United  States,  that  all  taxation  "shall  bei  unifonm 
throughout  the  United  States,"  relates  solely  to  taxation  for  na- 
tional purposes,  and  has  no  reference  to  local  or  municipal  taxa- 
tion in  states  or  territories. 

7.  A  bill  was  filed  to  compel  the  defendant  to  specifically  perform  a. 
contract  to  deliver  a  good  and  lawful  deed  to  complainant  of  cer- 
tain property,  by  affixing  thereto  the  stamps  required  by  the  pro- 
visions of  Chapter  64  of  the  Civil  Laws  of  Hawaii  (1897),  whichi 
defendant  had  refused  to  do.  Upon  demurrer  filed  to  said  bill  on^ 
the  grround  that  the  same  did  not  state  facts  sufficient  to  constitute^ 
a  cause  of  action  against  defendant,  in  that  the  said  Chapter  64 
was  contrary  to  the  Constitution  of  the  United  States,  the  same 
was  overruled,  and  defendant  given  ten  days  in  which  to  answer^ 

On  Demurrer  to  Bill  for  Specific  Performamie^ 

Peterson  &  Mattetcmarij  for  petitioner. 
Kinney^  Ballon  <t  McCkmaJian^  for  defendant. 

This  is  an  action  brought  for  the  specific  performance  of  fr 
contract  for  the  purchase  and  sale  of  certain  real  estate  des- 
cribed in  the  complaint,  which  is  valued  at  $300,000,  and  it  is- 
alleged  that  the  Respondent  was  to  deliver  to  Complainant,  a 
good,  sufficient  and  lawful  deed;  that  on  the  contrary,  Res- 
pondent tendered  to  the  Complainant  a  deed  which  was  not  good, 
sufficient  or  lawful  in  that  it  does  not  comply  with  die  terms  of 
Chapter  64  of  the  Civil  Laws  of  the  Territory  of  Hawaii  in  this^ 
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that  it  does  not  bear  tbe    territorial     stamps  required  by  the 
provisions  of  said  law. 

That  Respondent  has  been  often  requested  by  Complainant 
to  affix  to  the  said  deed,  the  stamps  required  by  the  said  Civil 
Laws  of  the  Territory  of  Hawaii,  to  render  the  said  deed  good, 
sufBeient  and  lawful,  but  that  defendant  refused,  ailing  that 
under  the  Constitution  and  laws  of  the  United  States  of  Amer- 
ica, it  is  not  obliged  so  to  do. 

Defendant  served  and  filed  a  demurrer  to  the  complaint, 
alleging  "That  the  fiftid  bill  of  complaint  does  not  state  facts 
sufiieient  to  constitute  a  cause  of  action  in  this,  that  the 
Constitution  and  laws  of  the  TTni'ted  States  do  not  require 
the  said  defendant  to  affix  to  the  said  deed  any  further  or 
other  stamps  than  those  already  affixed,  being  the  stamps  pre- 
scribed bv  the  laws  of  the  United  States." 

The  demurrer  in  this  case  raises  the  single  point  as  to  the 
contitutionality  of  the  law  of  the  Territory  of  Hawaii  imposing 
stamp  duties  on  conveyances  of  real  property. 

This  territorial  stamp  act,  now  known  as  Chapter  64  of  the 
Civil  Laws  of  Hawaii  (1897),  was  passed  under  the  Hawaiian 
monarchial  government  in  1876,  and  long  prior  to  annexation, 
iind  it  lias  remained  in  force  through  the  whole  period  of  the  Ha- 
waiian Republic,  and  was  continued  in  force  by  the  Enabling 
Act  passed  by  Congress.  (See  Sees.  5,  6  and  7  of  said  Act.)  But 
it  is  argued  by  the  parties  demurring  to  this  complaint,  that  the 
territorial  stamp  act  is  unconstitutional  becau^ie  it  violates  sub- 
division 1,  section  8  of  Article  1  of  the  Constitution  of  the 
United  States,  which  reads  as  follows: 

"The  Congress  shall  have  power  to  lay  and  collect  taxes, 
duties,  imposts  and  excises,  to  pay  the  debts  and  provide  for 
the  common  defense  and  general  welfare  of  the  United  States; 
but  all  duties,  imposts  and  excises  shall  be  uniform  throughout 
the  United  States."  That  this  stamp  tax  is  not  uniform 
throughout  the  United  States  and  hence  unconstitutional.  That 
by  Section  5  of  the  Act  to  provide  for  a  government  for  the 
Territorj'  of  Hawaii,  it  is  prescribed,  "That  the  Constitution 
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and  except  as  herein  otherwise  provided,  all  the  laws  of  the 
United  States  which  are  not  locally  inapplicable,  shall  have  the 
same  force  and  effect  witMn  the  said  territory,  ss  elsewhere 
in  the  United  States;"  while  Section  6  of  the  same  Act  pres- 
cribes, "that  the  lawB  of  Hawaii,  not  inconsistent  with  the 
Constitution  or  laws  of  the  United  States  or  the  provisions  of 
this  Act,  shall  continue  in  force.     *****" 

Counsel  claims  that  this  territorial  stamp  law  is  inconsistent 
with  the  Constitution  and  laws  of  the  United  States,  and  there- 
fore not.  continued  in  force. 

It  is  argued  by  defendant  that  the  Constitution  of  the  United 
States,  is  by  special  enactment  extended  over  the  Territory 
of  Hawaii,  and  that  the  same  rule  of  taxation  under  the 
Constitution,  prevails  in  the  Territory  of  Hawaii  as  exists  in 
the  several  states  of  the  Union,  namely,  that  all  taxation  must 
be  equal  and  uniform. 

And  2nd.  That  under  this  stamp  law,  taxation  would  not  be 
equal  and  uniform,  because  the  same  law  is  not  in  force  in 
the  states  forming  the  American  Union,  as  is  in  force  in  the 
Territory  of  Hawaii,  and  therefore  the  constitutional  rights  of 
defendant  are  invaded,  and 

3rd.  That  defendant's  constitutional  rights  are  further  in- 
vaded, because  after  paying  the  stamp  tax  provided  by  the  laws 
of  the  United  States,  and  which  the  people  of  the  States  pay,  the 
defendant  is  compelled  to  pay  a  large  territorial  stamp  tax  on 
the  same  instruments  already  stamped  under  the  laws  of  the 
United  States,  and  thus  the  citizens  of  Hawaii  are  burthened 
with  a  system  of  local  taxation  which  the  Constitution  of  the 
United  States  prohibits.  These  are  substantially  the  points  made 
by  defendant. 

Admitting  this  to  be  true,  the  answer  seems  to  be  that  the  right 
of  taxation  for  municipal  and  local  purposes  is  unquestioned  in 
the  states  and  territories,  unless  such  local  taxation  oversteps 
the  restraints  which  the  Constitution  of  the  United  States,  or  the 
laws  of  Oongreas  throw  as  a  shield  around  the  property  rights 
of  the  people. 
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There  is  iu>  doubt  that  the  provisian  in  the  national  Constitu- 
tion which  says  that  all  taxation  shall  be  equal  and  uniform, 
relates  solely  to  taxation  for  national  purposes  and  taxation  be^ 
tween  the  states.  It  has  no  reference  to  local  or  municipal  tax- 
ation in  staites  or  territories.  It  is  needless  to  submit  that  tax- 
ation is  necesaary  in  all  organized  communities,  whether  territo- 
rial or  state^  ,  , 

It  is  true  that  in  the  territories  all  taxation  must  be  authorized 
by  Act  of  Congress  or  by  a  necessary  implication  flowing  from 
some  Act  of  Congress. 

It  may  be  admitted  tiie  Territory  of  Hawaii  poeseeees  only  ^uoh 
ix>wers  as  Congress  has  granted  to  it;  unlike  a  state,  this  terri- 
tory is  not  sovereign,  unless  CongTe3=i  endows  it  with  sover- 
eignty: yet  having  been  oi^nized  by  Act  of  Congress  as  a  ter- 
ritory of  the  United  States,  it  is  by  that  Act  alone  given  the 
right  to  govern. 

The  territory  must  maintain  itself;  it  can  only  do  that  by 
some  method  of  taxation^ 

As  was  said  by  Attorney  General  Griggs  in  his  brief  filed  in 
the  case  of  Goetze  v.  United  States  and  other  cases  recently 
argued  by  him  in  the  Supreme  Court,  and  referring  to  Knowlton 
V.  Moorey  178  U.  S.  41,  which  is  a  ruling  authority  in  this  case, 
"uniformity  as  to  taxation  historically  meant  to  protect  the 
states  against  inequality  imposed  upon  each  other  *  *  *" 
"There  was  not  any  reaeon  why  that  should  apply  to  the  terri- 
tories," said  the  Attorney  General;  "they  were  to  be  governed 
by  the  discretion  of  Congress,"  page  131  of  brief. 

It  is  doubtless  true  the  Constitution  reaches  its  broad  and  pro- 
tecting ae^  over  this  land,  and  over  this  people,  but  except  in 
rare  instances,  the  Constitution  is  not  appealed  to  in  local  and 
police  matters. 

The  police  powers  of  this  territory  like  the  police  powers  of 
the  abates,  reaches  all  local  and  incidental  matters  of  moment 

It  is  doubtless  true  that  the  Congress  of  the  United  States  is 
the  only  sovereign  power  now  presiding  over  the  destinies  of 
Hawadi,  and  while  a  territory,  the  people  of  Hawaii  possess  no 
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power  to  tax  themselvee,  even  for  themselves,  unless  that  power 
is  granted  tx>  them  by  Congress,  or  is  derived  by  necessary  im- 
plication, or  is  incidental  to  its  territjorial  enabling  act. 

The  question  them  arises,  has  Congress  given  to  the  people  of 
Hawaii  the  right  of  local  taxation. 

It  will  be  seen  that  by  the  terms  of  Sections  5,  6  and  7  of  an 
Act  of  Oongrees  to  provide  a  government  for  the  Territory  of 
Hawaii,  approved  April  30,  1900,  all  laws  of  Hawaii  which, 
are  repealed  by  that  Act  are  so  repealed  by  reference;  those  not 
so  referred  to  as  repealed  are  continued  in  force.  This  Stamp 
Act  is  continued  in  force  and  is  the  law  of  the  Territory  today. 
It  was  doubtless  deemed  by  Congress  to  be  a  fair  system  of  tax- 
ation for  local  purposes,  and  because  some  local  taxation  was 
Meceeeary  to  mjaiini3aan.  the  territorial  government  which  Con- 
gress  had  created,  it  was  continued  in  force. 

It  has  been  seen  that  Congress  has  a  clear  right,  under  the 
Confititution,  to  govern  the  territories,  and  the  right  of  taxation 
is  one  of  the  highest  attributes  of  government,  and  a  necessary 
incident  to  this  right.  Murphy  v.  Ratn^eyj  114  U.  S.  15,  44; 
Boyd  V.  Nebraska  ex  rel  Thayer^  143  U.  S.  135, 169. 

It  was  held  in  the  last  above  case,  that  "it  is  too  late  at  this 
day  to  quesitiofn  the  plenary  power  of  Congress  over  the  terri- 
tories," and  the  power  to  govern  carries  with  it  the  responsibility 
of  governing  well. 

It  is  doubtless  true  that  the  personal  and  civil  rights  of  the  in- 
habitants of  this  territory  are  secured  by  the  Constitution  of  the 
United  States,  and  that  taxation  is  not  one  of  the  burthens  the 
people  of  this  territory  can  avoid. 

When  Hawaii  was  annexed,  it  was  with  the  implied  under- 
standing .that  the  people  of  this  territory,  could  and  would  un- 
der the  direction  of  Congress  govern  themselves,  and  as  it  was 
then  a  Republic,  it  was  supposed  to  be  capable  of  self-govern- 
ment. 

So  the  United  States  annexed  the  land  and  the  people,  and 
the  people  who  were  citizens  of  the  territoiy,  became  citizens 
of  the  United  States  and  are  such  citizens  now.    It  was  held  in 
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Shivehj  v,  Bowlhij,  152  TJ.  S.  1,  48,  "that  by  the  Oonstitution, 
*  *  *  the  United  States  having  rightfully  acquired  the  ter- 
ritories, and  being  the  only  government  which  can  impose  laws 
upon  them  have  the  entire  dominion  and  sovereignty,  national 
and  municipal.  Federal  and  State,  over  all  the  temtoriesi,  so 
long  as  they  remain  in  a  territorial  condition." 

See  also,  A^neruxm  Insurance  Co.y  et  al.y  v.  Canter j  1  Peters, 
511-542;  Benner  v.  Porter y  9  Howard,  U.  S.  235-242;  Cross 
et  aL,  V.  Harrison,  16  Howard,  164-193;  National  Bank  v. 
YankUnty  101  U.  S.  129-133;  SUvely  v.  Botolby,  152  TJ.  S. 
1,  48. 

The  Organic  Act  passed  for  a  territory  and  imder  which  a 
territorial  government  is  organized,  must  be  taken  as  tflxe  funda- 
mental law  of  that  territory,  and  all  territorial  legislative 
assemblies  derive  their  force  and  validity  from  such  Organic  Acts. 
See  National  Bank  v.  Yankton  Co.,  101  U.  S.  129,  133;  Ferris 
V.  Higleyy  20  Wall,  TJ.  S.  375,  380. 

This  stamp  Act  having  been  continued  in  force  by  Congress, 
it  is  the  law  of  this  territory  unless  it  violates  the  Constitution 
of  the  United  States.  In  this  conneedoni  it  should  be  said  that  "All 
restrictions  upon  the  powere  of  territorial  legislatures  must  be 
found  in  the  Organic  La^vB  creating  the  territory,  or  in  the 
Acts  of  Congress  supplemental  tbereto."  See  Spies  v.  Illinois^ 
123  U.  S.  131;  United  States  Revised  Statutes  Sec.  1851; 
Ferris  v.  Iligley,  20  Wall,  U.  S.  375. 

In  the  past  Congress  has  been  very  careful  as  to  taxation  in 
the  territories.  For  instance:  The  property  of  non-residentB 
of  a  territory  cannot  be  taxed  higher  than  the  lands  or  property 
of  residents.     See  Revised  Statutes^  Sec.  1851. 

So  the  right  of  suffrage  in  the  territories  is  eonf erred  by 
Congress  on  all  citizene  of  the  United  States,  thus  securing 
to  the  people  all  the  rights  of  Amerioan  citizenship.  See 
United  States  Revised  Statutes,  Sec.  1860. 

It  has  long  been  the  admitted  law  of  our  country  that  a  terri- 
torial legislature  has  the  power  to  levy  taxes  for  all  legal  pur- 
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poses  and  upon  property  subject  to  taxation  within  its  jurisdic- 
tion. 

The  quieeitioa  them  presented  is,  is  this  taxation  for  a  legal 
purpose?  Every  presumption  is  in  favor  of  that  proposition  until 
the  oonifcrary  is  made  to  appear. 

The  usual  argument  that  the  Constitution  follows  the  flag  finds 
but  a  faint  echo  in  this  case;  but  it  may  be  said  that  in  some 
things  the  Constitution  does  follow  the  flag,  but  not  to  the  ex- 
tent claimed.  There  are  certain  personal  rights  made  secure  to 
all  Amierican  citizens  by  the  Oanfititution  of  the  United  States 
wherever  the  citizen  may  be,  which  rights  have  a  personal  and 
not  a  territoanal  application:  among  these  rights  are,  that  no  bill 
of  attainder,  or  ex  post  facto  law  shall  be  parsed;  that  no  Ameri- 
can citizen  shall  be  deprived  of  his  property  except  by  due  pro- 
cess of  law;  that  his  life  and  liberty  are  both  "made  secure  in  the 
territories  and  in  the  states  alike;  that  religious  liberty  is  guar- 
anteed to  all  men;  that  neither  slavery  nor  involuntary  servitude 
shall  exist  anywhere  in  the  United  States;  that  the  writ  of 
habeas  corpus  is  a  writ  of  right  which  follows  the  man  wherever 
he  may  be  on  American  soil.  These  are  some  of  the  great  Ameri- 
can principles  which  go  with  the  flag,  and  abide  with  the  citizen. 
It  requires  no  Act  of  Congress  to  give  additional  force  to  these 
mattere.  No  legislation,  local  or  national,  can  violate  any  one 
of  these  ?acred  principles.  They  are  the  immovable  mileHstonies 
of  American  liberty — the  great  and  never  failing  shield  of 
American  citizenship. 

But  notwithstanding  these  and  other  exceptions,  all  laws, 
stajte,  territorial  and  national,  are  presimied  to  be  constitu- 
tional until  the  contrary  appears  and  Courts  hesitate  before  de- 
claring any  law  unconstitutional.  They  never  do  this  unless 
compelled  to  do  so,  and  most  rarely  laws  aflfecting  the  revenues, 
because  local  government  cannot  exist  without  revenue. 

This  Stamp  Act  seems  to  be  within  the  taxing  power  of  the 
Territory  of  Hawaii.  The  presumption  of  law  is  always  in  favor 
of  the  constitutionality  of  a  statute,  and  whenever  a  court  enter- 
tfiins  a  reasonable  doubt  concerning  the  constitutionality  of  a 


94  APRIL,  1901. 

statute,  that  doubt  must  be  resolved  in  favor  of  the  statute.  See 
Rex  V.  Ymmg  Tang,  7  Haw.  49,  60  and  61.;  People  v.  Hayne, 
83  Cal.  Ill;  State  v.  Moore;  104  K  C.  714;  Nicol  v.  Ames,  17S 
U.  S.  509;  Burlington,  Etc,  Railway  v.  Dey,  31  Am.  St.  Rep. 
477;  82  Iowa,  312;  Stevenson  t>.  Colgan  91  Oal.  649; 
Wadsworth  v.  Union  Pacific  Ry.  Co.,  18  CoIol  600; 
In  re  Madeira  Irrigation  District  92  Cal.  296;  Conlin  v. 
Board  cf  Stipervi^rs,  99  Cal.  17;  State  v.  Rohy  ct  ah,  142  Ind. 
168;  State  v.  Bargus,  53  Ohio  St.  94;  Farmers^  Indepetxdent 
Ditch  Co.  V.  Agricultural  Ditch  Co.,  55  Am.  St.  Rep.  149;  22 
Col.  513;  Stat^  v.  Tibbitts,  52  Neb.  228;  People  v.  Simon,  176 
111.  165;  City  of  Chicago  v.  Manliattayi  Cement  Co.,  178  III. 
372;  Austin  v.  State,  101  Tenn.  563. 

This  tax  was  not  levied  as  in  Loughborough  v,  Blake,  5  Wheat. 
(U.  S.).  317,  cited  by  counsel  for  defendant  The  taxes  there 
referred  to  comprehend  taxes  for  national  pui-poses  only. 

So  too  the  case  of  Stoutenburgh  v.  Hennick,  129  U.  S.  141, 
also  referred  to  by  counsel,  is  not  analgous;  because  in  that  case 
Congress  had  not  given  the  District  of  Columbia  the  authority 
to  levy  the  tax  complained  of.  Mr.  Chief  Justice  Fuller  said  in 
the  beginning  of  his  opinion  in  that  case : 

"It  is  a  cardinal  principle  of  our  system  of  government  that 
local  affairs  shall  be  managed  by  local  authorities" .  .  .  but  "in 
the  matter  of  interstate  commerce,  the  United  States  are  but  one 
country  and  are  and  must  be  subject  to  one  system  of  regula- 
tions." And  the  tax  was  there  declared  illegal  because  it  vio- 
lated interstate  commerce  which  is  controlled  by  Congress. 

But  in  this  case  the  facts  are  that  when  the  ten^itorial  act  of 
Congress  was  passed,  which  went  into  effect  on  the  14th  of  June, 
1900,  the  territorial  stamp  act  of  Hawaii  so-called,  was  already 
in  force  and  the  revenue  thus  derived  was  for  local  purposes.  Ha- 
waii was  then  a  nation  with  all  the  governmental  machinery  of 
an  indej>endent  state.  It  had  a  large  numl>er  of  public  officers 
whose  duties  were  fixed  by  law,  and  a  vast  amount  of  expenses 
were  being  incurred  which  was  recognized  by  Congress. 
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None  of  the  money  received  from  the  Territorial  Stamp  x\ct 
fc<rmed  a  part  of  the  national  revenue. 

To  pecapitulaite :  Oongres^  created  this  territory;  gave  it  a 
name;  provided  for  territorial  and  national  Courts;  repealed  or 
continued  in  force  the  civil  and  criminal  laws  then  in  force  in 
the  territory;  provided  for  public  officers,  and  continued  the 
laws  which  fixed  their  dutice,  and  prescribed  their  compensa- 
tion; created  a  territorial  legislature  and  established  its  powers, 
and  the  duties  of  its  members;  authorized  the  creation  of  tem- 
torial  indebtedness  and  provided  for  its  payment;  in  a  word,  es- 
tablished civil  government  here.  Finally  by  Sec.  91  of  the 
Enabling  Act,  prescribed  "That  all  public  proi)erty  ceded  to  the 
United  States  by  the  Eepublic  of  Hawaii,  under  the  Joint  Resolu- 
tion of  Annexation,  approved  July  7th,  1898,  shall  be  and  remain 
in  the  possession  of  the  Oovemment  of  the  Territory  of  Hawaii, 
and  shall  be  maintained,  managed  and  cared  for  by  it,  at  its  own 
expense  until  otherwise  provided  for  by  Congreefi  *  *  *  * 
"And  all  revenues  and  other  property  acquired  by  the  Republic 
**of  Hawaii  since  said  cession,  shall  be  and  remain  the  prop- 
^*erty  of  the  Territory  of  Hawaii."  Thus  while  in  name  this  is 
a  territory,  yet  in  many  of  its  governmental  attributes  it  has 
all  the  powers  of  a  state.  There  is  no  limit  placed  upon  its 
taxing  power,  except  as  to  the  accumulation  of  debts.  It  is 
given  full  authority  to  maintain  the  public  peace,  and  to  pro- 
vide for  the  common  defen.sc,  and  even  the  most  imusual  au- 
thority of  suspending  the  writ  of  habeas  corpus  amd  controlling 
the  military'  of  the  United  States  is  allowed.  See  Sec.  67  of  the 
*^\ct  to  Provide  a  Government  for  the  Territory  of  Hawaii." 

After  such  far-reaching  powers  are  conferred,  this  Court  will 
not  make  haste  to  find  constitutional  objections  to  the  laws  of 
this  territory.  As  has  been  said,  all  laws  are  presumed  to  be 
constitutional,  and  that  presumption  must  be  overcome  by  an 
unquestioned  weight  of  authority,  before  this  Court  will  ju- 
dicially deteormine  tliat  a  territorial  revenue  law  is  unconisJtitu- 
tional,  and  therefore  void. 
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There  id  an  added  reason  in  the  fact  that  we  are  remote  from 
the  home  govemiment;  that  this  territory  must  rely  on  its  own 
resources  to  maintain  itself;  that  an  appeal  to  the  Supreme 
Court  of  the  United  States  requires  much  time  and  expense;  and 
further,  it  would  materially  affect  the  revenue  to  interfere  with 
this  law. 

In  a  case  where  the  personal  or  propertj'  rights  of  the  citizen 
are  under  the  Constitution  clearly  involved  or  imperilled,  this 
Court,  in  common  with  all  other  courts  of  our  country,  will  go 
to  the  fullest  extent  to  vindicate  the  rights  of  the  citizen. 

But  this  Stamp  Act  was  passed  by  the  Hawaiian  Legislature 
at  the  seeeion  of  1876,  and  so  it  has  been  in  force  many  years. 
In  1891,  the  Supreme  Court  of  the  then  Kingdom  of  Hawaii, 
in  the  case  of  the  Hilo  Siigar  Co.  v.  Mioshi,  8  Ha^'aiiain,  201, 
211,  sustained  the  law,  and  again  In  the  Matter  of  the  Appcil 
of  the  Hawaiian  Tramxcays  Co.  9  Hawaiian  281,  the  same  law 
was  considered  and  sustained;  and  still  again  in  "/n  the  Matter 
of  tJie  Appeal  of  the  Haicaiian  Commereial  Co.,  ete.j  10  Ha- 
waiian, 514,  the  law  was  further  sustained.  This  was  as  late 
as  1896.  Several  legislatures  have  been  in  session  since  then, 
and  it  has  not  been  repealed.  And  therefore,  except  for  most 
abundant  reasons,  this  Court  will  not  now  declare  it  void  on  the 
groimd  that  it  is  unconstitutional. 

There  is  nothing  in  the  Constitution  of  the  United  States 
which  prohibits  within  the  states  or  territories,  where  Con- 
gress has  granted  the  right,  any  reasonable  taxation  for  local 
purposes.  In  most  of  tlie  statee  and  territories  there  are  local 
road  and  school  taxes  levied  and  collected  often  by  townships 
and  always  to  maintain  local  government.  Tlieee  have  rarely,* 
if  ever,  been  attacked  on  constitutional  grounds,  and  yet  the  rate 
of  taxation  in  different  localities  in  the  same  counties  differs 
as  the  necessities  of  tlie  people  differ.  The  right  of  repivsen- 
tation  and  taxation  are  among  the  grandest  achievements  of  our 
fathers,  which  achie^'ements  resulted  in  the  bringing  near  to 
the  people  who  were  taxed,  the  power  to  control  the  right  and 
amount  of  such  taxation,  and  in  all  local  matters,  this  power 
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lias  never  been  doubted  by  any  considerable  number  of  Amer- 
icans. 

The  i>eople  who  live  here,  who  pay  the  taxes  and  who  ex- 
pend the  money  after  collection,  know  best  what  is  needed.  It 
is  contrary  to  the  spirit  of  our  institutions  to  go  five  thousand 
miles  to  find  out  what  form  of  taxation  is  best  suited  to  this  en- 
lightened community,  when  the  general  power  of  taxation  is 
granted  by  Congress,  and  this  Court  will  not,  in  cases  of  doubt- 
ful constitutional  authority,  over-ride  a  co-ordinate  branch  of 
the  government. 

The  Court  holds  that  the  territorial  stamp  act  referred  to, 
is  constitutional. 

Let  the  demurrer  be  overruled,  the  defendant  to  have  ten 
davs  to  answer. 


IIOBERT  R.  HIND  v,  BEIGANTINE  "CONSUELO,"  her 

tackle,  apparel,  etc. 

Decided:  May  22,  1901. 

1.  Where  it  appeared  that  while  the  sailing  vessel  "Consuelo"  wav 
moored  in  the  roadstead  of  Mahukofna,  on  the  island  of  Hawaii,  a 
"kona,"  or  southwesterly  storm  arose  during  the  night  of  the  14th 
of  November,  1901,  and  about  two  o'clock  in  the  morning  one  of 
the  owners  of  the  vessel  on  shore  sent  out  some  natives  in  a  boat 
'*to  see  if  the  'Consuelo'  needed  anything;"  whereupon  the  Captain 
of  the  "Ck)nsuelo,"  with  his  mate,  steward  and  crew  including 
every  man  aboard,  left  the  vessel  and  went  ashore  with  the  natives 
In  the  boat  which  had  been  sent  out,  some  life  preservers  being  in 
the  boat  and  some  of  the  m^n  carrying  bundles;  and  where  it 
appeared  further  that  this  part  owner,  while  the  Captain  of  the 
^■vessel  was  ashore,  telephoned  to  llbellant,  as  the  owner  of  the 
steamer  "Upolu,"  to  seaid  the  "Upolu"  "to  tow  out  the  *Consuelo' 

as  ^e  had  a  very  valuable  cargo  on  board,  and  we  hate  to 

lose  it,"  and  the  *Upolu"  reached  there  about  9  o'clock  and  fas- 
itenel  her  lines  to  the  "Consuelo"  and  towed  her  out,  it  nowhere 
appearing  that  any  agreement  had  been  made  in  relation  to  pay- 
ment for  the  services  to  be  rendered  by  the  "Upolu;" 

Held,  that  the  services  rendered  by  the  "Upolu"  were  in  the  nature  of 
salvage,  as  the  "Consuelo"  was  in  danger  of  slipping  her  moor- 

7— U.  s.  D. 
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Ings,  going  upon  the  shore,  or  being  swamped  in  the  heavy  seas, 
/when  the  "Upolu"  took  her  in  hand  and  put  her  in  a  position  of 
safety.  The  "Consuelo"  was  of  the  value  of  $6,000,  and  her  cargo 
was  valued  at  about  the  same  amount;  salvage  awarded  in  the 
sum  of  $750. 
2.  The  fact  that  the  "Consuelo"  suffered  no  damage  is  not  material. 
If  she  were  in  danger  of  loss  or  deterioration  at  the  time  the  ser- 
vices were  rendered,  then  it  is  a  case  for  the  award  of  salvage. 

In  Admiralty.     Libel  in  rem  for  Salvage. 

Paul  'Neuifivann^  Proctor  for  Libellant. 

Robertson  &  Wilder,  Proctors  for  E,  A.  Fraser,  intervening 
for  the  interest  of  himself,  Charles  Nelson  and  J.  Rcnton,  cjy- 
'owners  of  the  "Oonsuelo." 

EsTEE,  J.  This  is  a  libel  for  salvage  brought  by  Robert  R. 
Hind,  libellant,  owner  of  the  steamer  "Upolu,"  whereof  Frank 
Dalton  is  master.  It  is  brought  for  himself  as  well  as  for  ihe 
master  and  crew  of  the  steamer  "Upolu,"  against  the  brigantine 
•**Consuelo"  her  tackle,  apparel,  furniture,  boats  and  appurte- 
nances, whereof  one  A.  (jr.  Page  is  master,  and  against  all  per- 
:sons  intervening  for  their  interests  therein.  Libellant  asks  sal- 
vage in  the  sum  of  $3,000.  R  A.  Eraser  answers  the  said  libel, 
intervening  on  behalf  of  himself,  C.  A.  Xelson  and  J.  Ronton, 
-as  co-owners  of  the  said  "Consuelo.'^ 

The  matter  was  referred  to  W.  J.  Robinson,  as  specdfil  ref- 
eree, to  take  testimony  and  report  the  same  to  this  Court. 

Salvage  is  defined  to  be  services  rendered  in  the  rescue  or 
Telief  of  property  at  sea  in  imminent  peril  of  loss  or  deteriora- 
lion. 

A  salvor  is  one  who,  without  any  particular  relation  to  a 
vessel  in  distress,  proffers  useful  service  and  gives  it  as  a  volun- 
tary adventurer.  He  may  act  with  or  without  request.  So  as- 
«stajice  needed  and  rendered  under  such  circumstances  is  in  the 
nature  of  salvage  services. 

The  facts  apj>ear  to  be  these: 

That  the  "Consuelo,"  a  sailing  vessel.  Captain  A.  G.  Pagecom- 
*inanding,  was  on  a  trip  from  San  Francisco  to  Mahukona,  on  the 
Island  of  HaAvaii.     Slie  reached  the  roadstead  of  Mahukoim 
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about  October  25th,  1900,  but  owing  to  the  fact  that  other  ves- 
sels were  lying  in,  could  not  get  a  mooring  until  the  evening  of 
the  14th  of  November,  when  at  about  ten  o'clock  of  that  night 
she  was  moored  about  a  quarter  of  a  mile  from  the  shore. 

During  the  night  the  wind  blew  heavily  from  the  south- 
west toward  the  land,  the  barometer  fell  and  a  storm  known  as  a 
"kona,"  common  to  these  islands,  prevailed  during  the  entire 
night.  That  about  two  o'clock  in  the  morning,  Mr.  Fraser,  one 
of  the  owners  of  the  "Consuelo,"  and  consignee  of  her  cargo, 
being  on  the  shore,  arot?e  and  aroused  some  of  his  men  and  or- 
dered them  to  go  out  and  go  aboard  of  the  "Consuelo"  and  find 
out  if  she  needed  anything.  That  they  did  so,  and  reported  to 
the  captain  of  the  "Consuelo,"  who  with  his  mate,  steward  and 
crew,  including  every  man  aboard  of  the  "Consuelo,"  left  the 
ship  and  went  ashore  in  the  boat  witli  the  natives  sent  out  by 
Mr.  Fraser,  leaving  the  "Consuelo"  entirely  alone. 

There  is  some  conflict  as  to  how  long  they  stayed  ashore,  but 
it  is  in  evidence  that  the  captain,  with  his  officeirs  and  men,  r^ 
niained  ashore  from  a  little  after  four  o'clock  until  after  six, 
when  the  captain  returned  alone  with  the  native  crew  which  he 
claimed  to  have  obtained  on  shore,  in  the  same  boat.  It. is  not 
contradicted  that  some  life  preservers  were  taken  in  the  open 
boat  when  it  left  the  "Oon&uelo"  first,  thus  tending  to  show 
that  the  officers  and  men  of  the  "Consuelo"  thought  there  might 
be  need  of  them,  and  that  the  mate  and  one  of  the  crew  took 
bundles  with  them  to  the  shore,  probably  their  clothes.  It  does 
not  appear  that  the  captain  ordered  his  men  to  remain  on  the 
vessel,  or  that  he  desired  to  remain  on  her  himself.  No 
explanation  is  offered  by  either  the  captain  or  anyone  else  for  the 
conduct  of  tlie  crew  in  leaving;  there  is  no  testimony  as  to  a 
mutiny  or  any  di^atisfaction  among  the  men  aboard  of  her. 
The  captain  saying  in  explanation  only:  ^*I  couldn't  prevent  it — 
they  would  go.  They  got  in  the  shore  boat  and  I  went  in  order 
to  get  another  crew  foi'  the  vessel."  But  when  ready  to  sail  his 
old  crew  went  with  him  on  board  his  ship. 
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It  was  certainly  most  extraardinary  conduct  on  the  part  o£ 
the  officers  and  men  of  the  vessel  to  desert  the  ship  without 
cause,  and  especially  a^  not  one  of  these  officers  or  men,  with 
the  exception  of  the  captain  and  the  cook,  were  called  as  wit- 
nesses to  explain  this  proceeding.  It  would  appear  that  the  ac- 
tion of  the  crew  in  deserting  the  vessel  in  this  manner  in  com- 
pany with  the  captain  must  have  been  due  to  some  cause  which 
they  now  do  not  admit,  and  from  an  examination  of  all  the  testi- 
mony in  relajtion  to  the  storm  thiat  was  pre"VBiling,  and  the  posi- 
tion of  the  "Oonsuelo,"  the  Court  must  assume  that  it  was  fear 
of  the  danger  in  which  the  vessel  was  then  in  that  induced  this 
wholesale  desertion.  This  seems  to  be  more  apparent  from  the 
testimony  of  the  witnesses  for  the  litbellee  to  the  effect  that 
when  the  "Upblu"  hove  in  sight,  the  recreant  crew  consented 
to  go  back  at  once  upon  the  vessel. 

It  further  appears  that  Mr.  Frazor,  one  of  the  owners  and 
the  consignee  of  the  "Consuelo,"  and  intervenor  herein,  tele- 
phoned to  jilr.  Hind,  the  owner  of  the  "Upolu,"  then  lying  at 
AlaaJae,  some  twelve  or  fifteen  miles  from  Mahukona,  to  send 
the  "Upolu."  There  seems  to  be  some  disagreement  between 
Mr.  Frazer  and  Mr.  Hind  as  to  what  the  object  was  in  having  the 
"Upolu"  sent  around  to  Mahukona. 

Mr.  Fraser  testified  he  telephoned  to  Mr.  Hind  and  asked 

him  where  the  **Upolu''  ^vas "I  told  him,"  says  Mr.  Fraser, 

*'that  the  *Consiielo'  was  lying  in  port  with  a  southerly  wind 
and  that  tliere  was  a  poseibility  that  the  captain  might  want  to 
tow  out,  and  I  a^ked  him  to  send  the  *Upolu'  down  and  lie  there; 
and  in  case  the  captain  wanted  a  tow  he  could  give  him  the 
tow." 

While  Mr.  Hind  testified:  ^*He  (Mr.  Fraser)  telephoned  to 
me  to  send  the  ^Upolu'  around  to  Mahukona  to  tow  the  'Consu- 

elo'  out  of  ix>rt,  which  she  afterwards  did 1  said  I  would 

go  down  amd  find  a  boat,  and  he  said,  *I  wish  you  would,  as 
the  ^Consuelo'  has  a  very  valuable  cargo  and  we  hate  to  lose  it.'  " 

There  does  not  seem  to  the  Court  to  have  been  but  one  ob- 
ject in  getting  the  "Upolu"  at  Mahukona,  and  that  was  to  as- 
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sist  the  "Oonsuelo"  oait  to  sea  because  of  the  very  serious  gale 
that  was  then  blowing  in  the  port  of  Mahiikona  and  the  threat- 
ening danger  to  the  "ConsiieW  if  she  remained  there.  At  any 
rate  the  **Upolu"  left  Alaalae  about  seven  o'clock  A.  M.  and 
reached*  Mahukona  about  nine  o'clock  or  a  little  after.  When 
she  reached  there  she  blew  her  whistle  two  separate  times,  but 
received  no  response  from  the  "Consuelo"  and  no  one  appeared 
upon  the  deck  of  that  vessel,  no  one  was  aboard  of  her;  and  as 
the  *'Upolu"  was  in  danger  of  being  entangled  in  the  hawsers 
that  connected  the  "Oonsuelo"  with  the  buoys,  the  "Upolu"  was 
about  to  turn  around,  and  go  back  when  her  captain  saw  a  boat 
leave  the  shore  with  some  men  in  her.  The  testimony  of  the 
captain  of  the  "Consuelo"  at  this  point  is  of  interest  He  says: 
"I  thoughlt  it  was  strtange  to  Biee  the  *Upolu'  coming  along  at 
that  tinne,  and  I  asked  one  of  the  motive  crew  where  the  'Upolu' 
was  going.  He  sadd,  'I  think  she  is  going  to  tow  you 
out;'  "and  so,"  said  the  captain  of  the  'Oonfinielo,'  "we 
all  went  ashore  again  so  that  we  oould  pick  up  my 
crew  and  get  them  back  on  board,  which  I  did.  When 
I  went  ashore  I  a^ked  Mr.  Eraser  if  he  had  made  any 
agreement  mth  the  ^Upolu'  to  tow  me  out.  This  was  before  the 
'Upolu'  got  there,  although  in  sight.  He  said  *no,'  and  I  asked 
him  if  I  would  make  any  agreement.  He  said,  *no,  leave  that 
to  ue.'  "  The  captain  further  tesTtifies:  "I  wenit  back,  put  my 
crew  aboard  of  the  'Consuelo,'  and  I  then  spoke  the  captain  of 
the  *Upolu,'  and  I  asked  him  if  he  could  tow  us  out,  and  he 
said  he  could  if  I  set  my  fore  and  aft  sails,  my  lower  top-sails 
and  stay-sails  when  we  got  started.  That  was  all  the  conver- 
sation.  I  did  not  make  any  arrangement  with  him  to  do  this 
because  I  supposed  the  ownew,  Mr.  Fraser  and  Mr.  Kenton, 
took  the  ma^tter  out  of  my  hands  and  ordered  the  boat  unbe- 
known to  me." 

It  seems  hardly  credible  that  the  captain  ol  tne  "Consuelo" 
was  unaware  of  the  ordering  of  the  "Upolu"  to  Mahukona  in 
view  of  the  fact  that  Captain  Page  was  ashore  when  Mr.  Fraser 
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was  telephoning  to  Mr.  Hind  early  in  the  morning,  and  that  a 
storm  was  then  prevailing. 

It  seems  that  the  captain  of  the  "Oonsuelo"  and  his  crew  a^ 
eisted  in  getting  a  line  on  board  of  the  "Upolu"  and.  she  towed 
the  "Oonsnelo"  out  to  sea,  the  actual  time  consumed  in  this 
towage  being  some  three-quarters  of  an  hour,  although  some  of 
the  witness  for  libellee  testified  that  it  took  but  fifteen 
minutes. 

There  is  some  conflict  in  the  testimony  as  to  whether  there 
was  any  danger  to  the  "Oonsuelo^'  at  the  time  the  services  were 
rendered  by  the  "Upolu;"  and  whether  if  so,  the  danger  was 
such  as  to  entitle  the  "Upolu"  to  salvage  compensation.  It  is 
clear  to  the  Court  from  the  testimony  as  a  whole,  that  there 
can  not  be  any  doubt  as  to  the  dangerous  position  in  which  the 
**Oon3ueW  was  lying  and  that  her  captain  and  the  owners  of 
the  vessel  thought  she  was  in  danger,  and  that  all  parties,  in- 
cluding the  sailors,  were  conscious  of  it.  Else  why  did  the 
captain  and  crew  leave  the  ship?  The  sailors  did  not  go  back 
to  the  ship  until  after  the  "Qpolu"  was  sighted  as  appears  from 
the  evidence  of  both  the  captain  and  the  cook  of  the  "Consuelo." 
If  the  "Consuelo"  were  not  in  danger,  why  did  Mr.  Fraser,  the 
owner  or  co-owner  of  the  vessel,  early  on  the  morning  of  the 
15th  of  November,  telephone  to  the  owner  of  the  "Upolu"  to 
have  her  sent  around  to  the  port  of  ^lahukona,  and  why  were 
Mr.  Frazer  and  his  men  up  at  two  oPolock  in  the  morning,  the 
latter  going  out  to  tlie  "Consuelo,"  "to  see  if  she  wanted  any- 
thing," and  then  returning  to  the  shore  with  all  her  officers  and 
men  aboard,  leaving  the  ship  entirely  alone? 
^  If  it  had  been  possible  for  the  captain  of  the  "Oonsuelo"  to 
•'  have  set  sail  and  gone  out  of  port  safely,  without  the  assistance 
of  the  ^*U2)olu"  as  he  now  testifies,  why  did  he  not  do  this  and 
not  abandon  liis  sliip  in  tlie  first  place,  and  then  returning  ask 
the  captain  of  the  "Upolu"  "can  you  tow  us  out?"  And  why 
after  being  towed  out,  did  he  remain  away  from  the  port  of 
Mahukona  until  the  weather  moderated  and  was  again  fair?  If 
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the  place  was  safe  and  the  weather  such  as  to  permit  him  to 
remain  there,  why  did  he  not  do  so? 

The  real  facts  are  there  was  a  severe  south  wind  blowing  and 
the  "Consuelo"  was  in  danger  of  slipping  her  moorings,  going 
upon  the  shore  or  being  swamped  in  the  sea.  This  must  have 
been  the  feair  that  took  possession  of  the  captain  and  the  crew 
when  they  deseorted  the  ship.  It  is  the  common  instinct  of  the 
captain  of  a  ship  to  remain  on  her  deck,  and  no  rational  ex- 
planation has  been  given  of  this  desertion  of  the  vessel. 

It  is  clear  to  the  Court  that  the  services  of  the  "TJpolu"  were 
neceasary  in  order  to  take  tJie  "Oonsuelo"  out  to  sea,  as  ap- 
pears especially  from  the  testimony  of  Captain  Campbell,  a  wit- 
ness for  the  libellee,  and  a  man  of  large  experience  in  these 
waters,  who  when  asked  whether  a  vessel  could  sail  out  from  this 
particular  spot  moored  as  was  the  "Consuelo,"  and  the  wind 
blowing  as  it  was  blowing  oa  that  morning,  testified:  "She 
might  possibly  if  there  was  not  a  very  heavy  sea  on;  she  would 
have  what  they  call  a  'nip  and  tuck'  to  get  out." 

It  ia  clear  to  the  Court  that  the  case  is  one  where  salvage 
compensation  should  be  awarded.  This  seems  to  be  admitted 
by  libellee,  who  tendered  to  libellant  one  hundred  and  ten  dol- 
lars when  the  regular  towage  rate  as  testified  to  is  forty  dollars* 
In  this  case  the  sem'^ices  of  the  ^'Upolu"  were  not  only  requested 
by  the  owner,  but  were  of  value  in  saving  the  "Consuelo,'' 
which  veeeel  was  valued  at  about  six  thousand  dollars  and  her 
cargo  at  about  the  same  amount 

The  fact  that  the  "Consuelo"  suffered  no  damage  is  not 
material.  If  she  were  in  danger  of  loss  or  deterioration  or 
damage  at  the  time  the  services  were  rendered,  then  it  is  a 
case  for  salvage.  Yet  the  services  of  the  "Upolu"  were  not  of 
such  a  character  as  to  entitle  her  to  large  compensation,  although 
her  position  among  the  lines  of  the  "Consuelo"  placed  her  in 
danger  of  having  her  propeller  caught  and  being  cast  ashore. 
In  a  sea  of  the  character  described  and  a  storm  of  the  nature 
testified  to,  this  danger  was  enhanced.  The  Coiirt  in  view  of 
all  these  circumstancefi,  is  of  tlie  opinion  that  the  "Upolu"  is 
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entitled  to  salvage  and  fixes  the  amount  at  the  sum  of  seven 
hundred  and  fifty  dollars,  to  be  distributed  as  follows: 

To  Frank  Dalton,  Captain  of  the  ''Upolu,"  fifty  dollars;  to 
A.  Gomes,  Ohiof  Engineer  thereof,  and  to  James  Davis,  A»- 
eistant  Engineer,  twenty-five  dollais  each;  to  the  five  sailors 
constituting  the  crew  and  cook,  fifty  dollars,  being  ten  dollars 
each;  and  the  balance  of  six  hundred  dollars  to  the  libellant, 
Eobert  R.  Hind,  wdth  easts. 

Let  judgment  be  entered  accordingly. 


UNITED  STATES  r.  KUT  YONG. 

Decided:  July  22,  1901. 

1.  In  a  proceeding  to  deport  a  Chmase  person  found  in  the  Territory 
of  Hawaii  without  the  certificate  of  residence  required  by  the  Act 
of  Congress  of  May  5,  1892  (as  amended  by  the  Act  of  Congress 
of  November  3,  1893),  and  the  Act  of  Congress  of  April  30,  1900, 
providing  a  government  for  the  Territory  of  Hawaii,  the  burden  of 
proof  is  on  said  Chinese  person  to  prove  her  right  to  remain. 

2.  The  policy  of  thei  law  of  the  United  States  in  relation  to  Chinese 

is  the  exclusion  of  all  save  the  few  privileged  classes. 

3.  The  wife  partakes  of  the  husband's  status  as  a  laborer. 

4.  In  a  proceeding  to  deport  a  Chinese  woman  found  in  the  Territoiy 
of  Hawaii  without  the  certificate  of  residence  required  by  the  Act 
of  Congress  of  May  5,  1892  (as  amended  by  the  Act  of  Congress  of 
November  3,  1893) ,  and  the  Act  of  Congress  of  April  30,  1900,  pro- 
viding a  government  for  the  Territory  of  Hawaii; 

Held,  that  in  order  to  entitle  said  Chinese  woman  to  remain,  she  must 
show  to  the  satifaction  of  the  court  either  that  she  was  bom  m 
the  Hawaiian  Isdands,  an^  therefore  an  American  citizen  under 
the  provisions  of  the  aforesaid  Act  of  Congress  of  April  30,  1900; 
or  is  the  wife  of  a  Chinese  merchant  domiciled  in  the  Territory; 
or  that  she  is  the  wife  of  an  American  citizen. 

6.  Unless  the  Court  is  fully  satisfied  of  the  truth  of  Chinese  testimony, 
the  presumption  is  that  a  Chinese  person  coming  from  China  and 
seeking  to  land  in  this  country  is  an  alien,  and  not  a  native  born 
citizen;  following  In  re  Jew  Wong  Loy,  91  Fed.  243. 

6.  Where  a  Chineae  is  acting:  as  manager  of,  and 
who  worked  on,  a  rice  plantation  belonging  to  an 
unincorporated  company,  in  which  he  clai*ns  an  in- 
terest, but  which  company  had  no  articles  of  incorporation  or 
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articles  of  copartnership  in  which  his  name  appeared  as  a  partner, 
Held,  that  under  the  most  favorable  construction  to  be  placed  upon 
his  occupation,  he  is  nothing  but  an  employe  of  the  company,  and 
is  therefore  not  within  the  merchant  class,  but  is  a  laborer. 

Chinese  Exclusion  Law.    Proceeding  to  Deport. 

J.  J.  Dunn4iy  Acting  U.  S.  District  Attorney,  for  plaintiff. 
T.  McCants  Stetoarty  for  defendiant. 

EfiTEE,  J.  This  is  a  proceeding  for  the  deportation  of  Kut 
Yong,  a  Chinese  woman,  arrested  on  the  complaint  of  E.  R. 
Henidiy,  a  Deputy  Marshal  of  the  United  States  for  the  District 
of  Hawaii,  for  being  a  Chineae  laborer  within  the  limits  of  the 
United  States,  and  within  the  limits  of  the  District  of  Hawaii, 
without  the  certificate  of  residence  required  by  the  Act  cxf  Con- 
gress, approved  May  5th,  1892,  and  the  Act  of  Congress  ap- 
proved November  3d,  1893,  amendatory  thereof,  and  the  Act 
of  Congr'eas  approved  April  30th,  1900,  providing  a  govern- 
ment for  the  Territory  of  Hawaii. 

The  d"efendant  sets  up  as  a  defense  to  this  proceeding,  a 
legal  right  to  remain  in  the  Territory  on  the  grounds,  fir^t,  that 
she  was  bom  in  the  Hawaiian  Islands  on  the  2nd  day  of  Octo- 
ber, 1881,  her  father,  one  Mau  Quon,  being  a  naturalize<l  citi- 
zen of  Hawaii;  and  second,  that  she  was  legally  married  in 
China  to  one  Tin  Yee,  a  merchant,  residing  and  doing  busi- 
ness in  the  Territory  of  Hawaii.  The  matter  was  heard  by  the 
Court. 

The  defense  in  this  proceeding  is  an  attempt  to  cover  every 
ground  which  could  tend  to  show  a  reason  for  the  defendant 
being  here  and  her  right  to  remain. 

If  she  were  bom  in  the  Hawaiian  Islands  as  claimed,  al- 
though of  Chinese  parentage,  yet  she  would  be  an  American  cit- 
izen amid  entitled  to  remain.  See  Constitution  of  the  Republic  of 
Hawaii,  Section  1,  Art.  17;  Section  4  of  an  Act  of  Congress  ap- 
proved April  30th,  1900,  for  the  govemment  of  the  Territory 
of  Hawaii;  In  re  Wang  Kim  ArA-,  71  Fed.  Eep.  382;  In  re 
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Jjook  Tin  Smg,  21  Fed.  Kep.  905;  Gee  Fook  Sing  v.  U.  8. 
C.  C.  A.  49  Fed.  Eep.  146. 

If  she  weire  proven  the  wife  of  Tin  Yee,  and  he  were  a  dom- 
iciled Chinese  merchant,  she  wonld  be  equally  entitled  as  such 
wife  to  remain. 

But  are  such  contentions  borne  out  by  the  testimony  in  thi? 
case?  I  think  not.  The  burden  of  proof  is  on  the  defendant 
It  is  prescribed  by  the  Statute  of  the  United  States,  that: 
"Any  Chinese  person  or  person  of  Chinese  descent  arrested 
under  the  provisions  of  this  Act,  or  the  Acts  hereby  extended^ 
shall  be  adjudged  to  be  unlawfully  within  the  United  States^ 
unless  such  person  shall  establish  by  affirmative  proof  to  the  sat- 
isfaction of  such  justice,  judge  or  commissioner,  his  lawful 
right  to  remain  in  the  United.  States." 

Section  3  Act  of  May  6th,  1892,  Vol.  27,  State.  U.  S.  25; 
In  re  Smg  Lee  et  ai.,  54  Fed.  Rep.  334;  U.  S.  t>.  Wong  Dep 
Kelt,  57  Fed  Eep.  206;  U.  S.  v.  Hing  Qnong  ChotCy  53  Fed* 
Rep.  233;  Li  Sing  v.  U.  S.,  180  U.  S.  486. 

The  witnesses  called  by  the  defendant  to  identify  her  as  being 
a  former  Chinese  child  now  known  as  Kut  Yong  and  as  having 
been  bom  in  these  Islands,  who  left  here  for  China  when  she 
was  a  child  and  returned  here  on  the  steamer  "Doric"  on  the 

day  of  June  last,  are  all  Chinese,  and  with  the  exception 

of  possibly  one.  Hoy  Sung,  are  all  related  to  the  defendant. 
I'hedr  testimony  as  to  the  date  of  her  birth  at  Palama,  Hono- 
lulu, on  the  Island  of  Oahu,  and  her  age  when  she  left  here 
for  China  is  conflicting.  Ahin,  the  uncle,  who  manifests 
throughout  the  proceeding  a  deep  interest  in  this  woman  and 
who  brought  her  here  from  China  and  is  the  leading  spirit  in 
the  attempt  to  keep  her  here,  testifies  that  he  is  the  brother 
of  Kut  Yong's  father,  who  is  dead;  "that  he  cannot  remember 
exactly  when  she,  Kut  Yong,  was  bom,  but  that  she  is  now 
twenty-one  years  of  age;"  Chu  Quong,  who  also  claims  to  have 
been  a  brother  of  the  young  woman's  father,  says,  "she  was 
bom  some  time  in  October,  1881,"  which  would  leave  her 
lacking  one  year  and  several  months  of  being  twenty-one. 
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And  again  as  to  the  age  of  the  child  when  she  left  for  Ohina^ 
there  is  a  discrepancy  in  the  testimony  of  all  the  witnesses  who 
should  know.  Ahin  fixes  her  present  age  at  twenty-one  yeare 
and  testifies  that  it  was  sixteen  yeans  since  she  left  for  China; 
Chu  Quong  says  she  was  about  five  or  six  years  old  when  she 
left,  but  was  bom  in  October,  1881;  while  the  alleged  aunt, 
Sui  Shee,  the  wife  of  Ahin,  fixes  the  age  when  she  left,  first  at 
"two  or  three  years;"  then  at  "four  or  five  ye«irs"  and  finally 
at  "three  or  four  years;"  while  Kut  Yong  herself  says  she  does 
not  remember  of  ever  living  in  the  Hawaiian  Islands,  she  was 
too  young.  If  this  is  true,  she  must  have  left  here  at  an  ex- 
tremely early  age,  earlier  than  is  testified  to  by  any  of  the  wit- 
nesses, for  surely  a  child  of  from  five  to  six  years  old  would 
remember  something  and  especially  of  the  fact  of  her  lea\'ing 
one  country  in  a  ship  and  going  to  another. 

There  is  nothing  clear  or  definite  either  as  to  the  birth  of  a 
child  known  as  Kut  Yong  in  Palama  at  the  time  and  und^r  the 
circumstances  testified  to,  and  certainly  nothing  which  is  sat- 
isfactory as  proving  to  the  Court  that  even  if  sfuch  a  child  had 
been  bom  in  the  islands  under  such  circumstances,  the  defend- 
ant is  such  child  grown  to  womanhood.  So  too  the  reasoais 
given  for  the  identificatiani  of  this  young  woman  are  absolutely 
unconvincing  and  in  their  detail  extraordinary.  Ahin  gives 
as  his  reason  for  knowing  her  after  the  lapse  of  so  many  years, 
"because  she  is  my  relative."  The  other  alleged  uncle,  Chu 
Quon,  "because  I  worked  in  the  same  place  with  her  father," 
and  Y'ong  Wa  Soy,  still  another  alleged  uncle,  "because  I  saw 
her  in  China;  because  she  is  my  brother's  daughter." 

Tin  Yee  says  he  played  with  her  as  a  child  in  Palama,  and 
knew  her  by  her  appearance;  while  Kut  Yong  says,  "the  fiist 
time  I  kn0w  this  man  was  when  he  was  in  China,  before  he 
married  me  I  did  not  know  about  him  at  all." 

The  facts  are  evident  that  defendant  is  a  Chinese  woman.  In 
speech  and  drees  and  mode  of  living  she  is  thoroughly  Chinese. 
"While  asserting  a  claim  of  birth  in  these  islands  and  a  mar- 
riage with  Tin  Yee,  a  man  who  cannot  speak  English,  but  who 


108  JULY,  190L 

also  claims  to  be  a  native  of  these  islands,  she  still  saya  she 
**calls  China  her  home." 

There  are  five  witnesses  who  teetify  as  to  her  birth  in  these 
islands,  bnt  in  an  uncertain,  indeeisiTe  and  contradictors  man- 
ner. All  five  of  theee  witnesses  are  Chinese,  and  aie  all  re- 
lated to  the  defendant  and  interested  in  the  issne  of  this  pr^o- 
ceeding. 

It  has  been  held  that  unless  the  Court  is  fully  satisfied  of 
the  truth  of  the  testimony  of  Chinese  witneBsee,  its  finding 
^ould  follow  the  presumption  that  a  Chinese  person  coming 
from  China,  and  seeking  to  land  in  this  country  is  an  alien,  and 
not  a  native  bom  citizen  of  this  country.  In  re  Jew  Wong  Loy, 
91  Fed.  240,  243. 

It  has  also  been  held  many  times  that  long  absence  in  China 
(as  in  this  case)  is  highly  prejudicial  to  the  claim  of  the  appli- 
cant for  re-entry. 

(he  Fook  Sing  v.  U.  S.,  49  Fed  Rep.  146;  Lee  Sing  Far  v. 
U.  S.,  94  Fed.  Rep.  834;  In  re  Louie  Yoti,  97  Fed.  Rep.  580; 
In  re  Loot  Sam^  decided  by  ttis  Court  in  Aug.,  1900.  (*) 

Counsel  for  defendaiiut  claims  that  as  the  evidence  upon 
the  question  of  the  birth  of  this  wom«n  in  these  islands  is  un- 
contradicted, that  therefore  it  should  be  believed.  It  as  a  well 
known  principle  of  law  often  adjudicated  that  evidence  to  be 
believed  must  not  only  proceed  from  the  mouth  of  a  credible 
witness,  but  must  be  such  as  to  be  credible  in  itself,  such  as  the 
common  experience  and  observation  of  mankind  can  approve 
as  proper  under  all  the  circumstances.  The  manner  of  the  wit- 
ness, the  improbability  of  his  story,  his  incapacity  to  recollect 
the  transactions  testified  to,  his  sympathy  or  bias  in  favor  of  the 
l^erson  for  whom  he  is  called,  his  interest  in  the  result  of  the 
cause,  his  relations  with  and  friendship  for  the  defendant,  the 
entire  situation  under  which  he  testifies,  all  this  may  justify  the 
Court  in  wholly  rejecting  his  testimony  even  in  cases  where  he 
may  not  be  attacked  in  his  reputation  or  contradicted  by  other 
witnesses. 
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See  Blankman  v.  Vallejo,  15  Cal.  638;  McFadden  v.  Wal- 
laeCj  38  Id.  61;  Sonoma  v.  Siofm,  125  Id.  32;  Lasher  v.  Col- 
ton,  80  111.  App.  75;  French  v.  Milliardy  2  Ohio  St.  44;  EU- 
icood  V.  TeL  Co.,  45  N.  Y.  549;  Daggers  v.  Van  DyJcc,  37  N.  J. 
Eq.  130;  Traceyv.Town  of  Fhelp8,22  Fed.  Kep.  634;  In  re  Jew 
Wong  Lojf,  91  Id.  240;  In  re  Louie  You,  97  Id.  580;  Lee  Sing 
F^r  V.  17.  8.,  94  Id.  834,  836-7;  Qmck  Ting  v.  U.  S.,  140  U. 
S.  417. 

The  Court  therefore  holds  that  the  presumption  in  this  case 
fe  (that  the  defendant  is  an  alien  and  not  a  native  bom  Ameri- 
can, and  that  such  presumption  ha©  not  been  overcome  by  the 
teetimofnv  adduced  in  her  behalf. 

The  second,  claiim  of  defendant  to  remain,  namely  that  she 
is  tlie  wife  of  a  doaniciled  merchant,  is  two  fold:  in  that  it  is 
necessary  for  her  to  prove  affirmatively  that  the  alleged  hus- 
band, Tin  Yeie,  is  a  merchant  in  the  sense  used  in  the  Statute, 
and  second,  that  she  is  his  wife. 

The  term  "merchant"  as  used  in  the  "Chinese  Exclusion 

LawB,"  13  definted  to  be: 

"A  person  engaged  in  buying  and  selling  mearchandise  at  a 
fixed  place  of  business,  which  business  is  conducted  in  his  own 
name,  and  who  during  the  time  he  claims  to  be  engaged  as  a  mer- 
chant, does  n)ot  engage  in  the  performance  of  any  manual  labor, 
except  such  as  is  neceffttry  in*  the  conduct  of  his  business  as  such 
merchanit." 

See  Sec.  2,  Act  of  Congre^  of  Nov.  3,  1893,  Vol.  28,  U.  S. 
Stats.    Page  7. 

Tin  Yee  nowhere  establishes  in  the  testimony  given  in  this 
proceeding  that  he  was  a  merchant  On  the  contrary,  the  tes- 
timony clearly  shows  that  he  acted  as  manager  of  the  rice  plan- 
tation of  the  Sun  Wo  Hing  Co.,  and  as  he  testified,  "worked 
on  its  plantation  amd  took  charge  of  its  business." 

It  is  true  that  it  is  in  testimony  that  he  had  an  interest  in 
the  Hop  Sink  Co.,  but  this  rests  upon  the  mere  assertion  of  the 
Chinese  witnesses,  who  testified  that  neither  this  company  nor 
the  Sun  Wo  Sing  Co.,  in  which  it  it  is  also  claimed  Tin  Yee  had 
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an  interest,  is  incorporated,  or  had  articles  of  co-partnership  in 
which  the  name  of  Tin  Yeo  appeared  as  a  partner,  or  in  fact 
any  articles  of  co-partnership     U,  S.  v.  Loo  Wat/y  68  Fed.  475, 

478. 

The  parties  interested  in  the  Sun  AVo  Sing  Oo.  are  engaged 
in  raising  and  selling  rice,  "niot  in  selling  goods,"  said  Ahin; 
"only  raising  rice,  that  is  all."  And  he  adds,  ^^they  do  not 
make  a  business  of  buying  and  selling  other  goods,"  and  it  is 
for  this  company  that  Tin  Yee  acts  as  manager.  In  the  Hop 
Sink  Company,  he  simply  claims  an  interest. 

It  is  eleaff  that  any  man  may  have  an  interest  in  a  company  or 
corporation  and  yet  be  pursuing  the  vocation  of  a  laborer.  In 
the  recent  case  of  U.  S.  v,  Yong  YetCy  83  Fed.  832,  a  person 
whose  "occupation"  was  that  of  a  laundryman,  but  who  had 
a  "$1000  interest"  in  a  Chinese  grocery  store  and  business,  was 
held  to  be  a  "laborer"  and  not  a  "merchant,"  and  so  liable  to 
deportation. 

Tin  Yee,  upon  the  most  favorable  construction  to  be  placed 
upon  his  occupation,  is  nothing  but  an  employe  of  the  Sun  Wo 
Sing  Co.,  which  is  engaged  in  operating  a  rice  mill  and  rice 
plantations,  and  he  is  therefore  not  within  the  merchant  class, 
but  is  a  laborer. 

The  policy  of  the  law  in  reference  to  Chinese  is  one  of  ex- 
clusion of  all  but  the  few  privileged  cla&ses,  and  the  decisions 
of  the  Courts  follow  strictly  this  policy.  To  quote  the  Attorney 
General  of  the  United  States: 

"It  may  be  stated  comprehensively  that  the  result  of  the 
whole  body  of  these  laws  and  decisions  thereon  is  to  determine 
that  the  true  theory  is  not  that  all  Chinese  persons  may  enter 
this  country  who  are  not  forbidden,  but  that  only  those  are  en- 
titled to  enter  who  are  expressly  allowed.  This  view  is  rec- 
ognized by  the  general  name  under  which  tlie  laws  are  known; 
the  Chinese  Exclusion  Acts." 

22  Opinions  of  tlve  Attorney  Gmeraly  132. 

Tlie  classes  of  Chinese  mentioned  in  our  treaty  with  China 
who  are  expressly  allowed  to  enter  without  the  certificates  re- 
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quired  by  the  Acts  of  Congress,  are  ^'teachers,  students,  mer- 
chants, or  travelers  for  curiosity."  (Art.  11,  Treaty  of  Nov. 
17th,  1880.). 

If  Tin  Yee,  the  alleged  husband,  is  not  a  merchant  but  a 
laborer,  the  defendant  would  be  debarred  from  re-en terina^,  or 
remaining,  if  already  in,  as  his  wife  under  the  circumstances 
in  this  case. 

The  wife  partakes  of  her  husband's  status  as  a  laborer  and 
as  such  is  debarred  from  admission  by  law.  (Opinion  Solicitor 
of  tlie  Treamryy  Feb.  7,  1896.) 

It  was  held  in  the  case  of  U.  8  v.  Mrs,  Oue  Limy  176  U.  S, 
459,  that  ^'when  the  fact  is  established  to  the  satisfaction  of 
the  authorities  that  the  person  claiming  to  enter  either  as  the 
wife  or  minor  child,  is  in  fact  the  wife  or  minor  child  of  one 
of  the  membere  of  a  class  mentioned  in  the  treaty  as  entitled  to 
enter,  then  that  person  is  entitled  to  admission  without  the 
certificate." 

The  defendant  does  not  come  within  one  of  those  classes. 
But  Tin  Yee  claims  birth  in  these  islands,  and  that  as  the  wife 
of  an  American  citizen,  Kut  Yong  should  be  permitted  to  rer 
main.  Conceding  that  if  he  had  been  born  here  his  wife  would 
be  entitled  to  remain,  there  yet  remains  the  maxriago  to  be 
proven.  ^  This  has  not  been  done. 

All  the  evidence  in  relation  to  the  soKjalled  marriage  of  Tin 
Yee  and  the  defendant  is  a  tissue  of  contradictions  and  suspic- 
ious circumstancest  The  date  of  the  marriage  is  uncertain  and 
vague;  even  the  chief  parties  in  interest  differing  as  to  the  time. 
Hoy  Sun,  a  particular  friend  of  Tin  Yee,  testified  that  he  went 
to  China  with  him  ^^wo  years  ago,  and  was  there  when  he  was 
married;"  while  Tin  Yee  himself  says  he  was  married  four 
years  ago.  The  defendant  says  it  is  over  three  years  ago  since  she 
was  married. 

Tin  Yee  says  after  marrying  his  wife  he  lived  with  her  seven 
months;  she  says  he  lived  with  her  five  months  when  he  re- 
turned to  the  Hawaiian  Islands,  leaving  her  in  China. 
Ahin,  the  alleged  uncle,     brought     the     woman  here  on  the 
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"Doric"  when  ho  returned  to  the  islands  after  a  visit  to  China. 
He  took  charge  of  her  and  paid  her  fare.  The  husband,  "Kn 
Yee,  testified  he  did  not  know  the  amount  it  cost  to  bring  his 
wife  here.  The  lack  of  inteaiest  displayed  bv  the  alleged  hus- 
band in  the  welfare  of  his  wife  seems  to  be  equalled  only  by 
the  Avife'fl  apathy  in.  regard  to  him,  as  she  said  she  preferred  to 
live  in  her  uncle's  house  rather  than  with  her  husband. 

Indeed  there  is  nothing  in  the  evidence  which  tends  to  con- 
vince the  Court  of  the  truth  of  this  marriage,  or  that  the  woman 
is  tlie  wife  of  Tin  Yee.  I  am  therefore  of  the  opinion  that  she 
is  not  his  wife  and  shall  so  hold. 

As  to  the  exclusion  of  Chinese,  this  Territory  has  now  neither 
a  law  nor  an  exclusion  policy  of  its  own.  The  laws  of  CongrsBS 
prevail.  And  while  it  is  true  the  United  States  has  always  wel- 
comed foreigners  to  its  shores,  yet  the  foreigners  so  welcomed 
have  always  been  those  who  assimilated  w^ith  and  became  a  part 
of  our  people. 

This  nation  has  never  favored  the  immigration  of  people  who 
will  not  make  citizens.  It  is  American  citizenship  and  not  la- 
borers for  America  which  our  laws  most  encourage;  but  Chinese 
are  a  very  inferior  material  out  of  which  to  make  American 
citizens.  A  man  to  be  a  good  American  citizen  must  be  capa- 
ble of  studying  our  laws,  speaking  our  language  and  adopting 
our  customs.  The  United  States,  in  common  with  many  other 
nations,  liave  taken  long  steps  toAvards  keeping  Chinese  labor- 
ers out  of  our  countrv.  And  to  that  end  the  treaties  widi 
China,  the  statutes  of  the  United  States  passed  in  conformity 
to  those  treaties,  and  the  decisions  of  the  Courts  are  a  unit 
against  the  admission  of  Chinese  laborers,  and  this  action  by  this 
nation  is  prompted  by  the  highest  principles  of  self-preserva- 
tion. 

Having  failed  to  prove  her  birth  in  these  islands  or  her  mar- 
riage to  a  domiciled  Chinese  merchant  therein  or  to  an  Amer- 
ican citizen,  to  the  satisfaction  of  the  Court,  it  is  the  judgment 
of  the  Court  that  Kut  Yong  is  unlawfully  within  the  United 
States  and  the  District  of  Hawaii,  and  is  hereby  remanded  to 
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the  custody  of  the  Marshal  with  directions  to  deport  her  to  the 
eoimtry  from  whence  she  came. 
(1)     In  re  Lan  Sam.  Ante,  P,  6. 
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Decided:     July  26,  1901. 

1.  The  fact  that  a  marriage  ceremony  according  to  American  or 
Christian  customs  is  performed  after  the  arrival  of  a  Chinese  wo- 
man in  United  States  territory  does  not  alter  her  status  so  far  as 
her  right  to  enter  the  country  is  concerned  under  the  Chinese 
Exclusion  Laws;  her  status  when  she  reached  the  Islands  is  the 
status  which  the  Court  must  alone  take  into  consideration  in  de- 
ciding upon  her  right  to  remain. 

2.  General  trend  of  decisions  upon  question  of  evidence  of  birth  in 
the  United  States  of  persons  of  Chinese  descent  is  stringent. 

3.  Long  absence  in  China  of  person  of  Chinese  descent  claiming  to 
have  been  bom  in  the  United  States  is  prejudicial  to  right  to  re- 
enter. 

4.  Where  a  claim  of  marriage  is  made,  the  woman,  Kam  You,  being- 
in  China  and  the  alleged  husband  in  the  Hawaiian  Islands  at  the- 
time  of  the  performance  ot  the  alleged  ceremony  according  to  Chi- 
nese custom.  Held,  that  it  was  impossible  for  the  necessary  cere 
monies  of  a  Chinese  marriage  of  the  character  indicated  to  be? 
completed  until  the  alleged  bride  had  reached  the  home  of  the- 
bridegroom  under  the  Chinese  customs;  and  where  a  year  elapsed! 
before  the  bride  attempted  to  join  her  alleged  husband,  the  mar- 
riage is  in  an  inchoate  an^  incomplete  condition,  and  was  not  com"- 
pleted  before  the  entrance  of  the  woman  into  the  Ten-ltnr^/  of 
Hawaii. 

Chinese  Exclusion  Law.    Proceeding  to  Deport. 

J.  J.  DurmCy  Acting  District  Attomcy  for  plaintiff. 
Thomas  Fitchy  Attorney  for  defendant 

EsTKE  J.  This  is  a  proceeding  for  the  deix>rtation  of  one 
Kani'  You,  a  Chinese  woman  arrested  by  E.  E.  Hendrv,  a 
Deputy  United  States  Marshal  for  the  District  of  Hawaii,  for 
being  a  Chinese  laborer  and  now  within  the  limits  of  the  United 
States  and  of  the  District  of  Hawaii,  without  the  certificate  of 

8— u.  s.  D. 
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rt^idence  required  by  the  Act  of  Congress  of  May  5th.  1892* 
and  tlie  Act  of  Noveonber  3rd,  1893,  amendatory  thereof,  and 
the  Act  of  Congress  approved  April  30th,  1900,  providing  a 
government  for  the  Territory  of  Hawaii. 

Tlie  defendant  sets  up  a^  a  defense  to  the  deportation  pro- 
ceedings, a  right  to  remain  in  the  Territory  uix>n  a  claim  that 
she  is  a  citizen  of  the  United  Staites  having  been  bom  in  Hono- 
liihi  on  the  Island  of  Oahii,  in  the  year  1888,  of  parenfcn  then 
Tesidinsr  in  Hawaii;  that  she  left  Hawaii  and  went  to  China 
"with  her  mother  in  1895,  leaving  her  father  here  working  on 
.a  sngar  plantation  where  he  now  is.  And  second,  a  claim  that 
she  was  married  in  China  in  the  month  of  April,  1900,  accord- 
ing to  Chinese  custom,  to  Yong  Hang,  the  said  Yong  Hang 
being  at  the  time  of  said  marriage,  and  for  nine  years  prior 
thereto,  and  ever  since  a  contractor,  merchant  and  manager 
Tesiding  in  Hawaii;  that  one  year  after  said  marriage  said  Kam 
You  came  to  Honolulu  to  join  her  husband,  a»rriving  here  on 
the  steamer  "Doric"  in  June,  1901. 

The  matter  was  heard  by  the  Court. 

The  claim  of  defendant  in  this  case  is  two  fold.  First,  that 
rshe  is  a  native  of  the  Islands,  and  second,  that  she  is  the  wife 
-of  a  domiciled  merchant  one  Yong  Hang,  by  virtue  of  a  mar- 
riage "according  to  Chinese  custom"  in  China,  while  the  hus- 
l>and  Yong  Hang  was  living  in  Hawaii. 

Pending  the  trial,  the  United  States  Marshal  allowed  Kam 
You,  the  defendant,  to  remain  at  the  house  of  Y.  Aliin,  a 
Chinese  mei'chant,  together  with  certain  other  Chinese  await- 
ing deportation  proceed ingis,  there  being  no  accommodations  at 
the  tenitorial  jadl.  And  while  this  Avas  irregular,  yet  it  aiforded 
no  excuse  for  the  action  of  the  attorney  for  the  defendant,  who 
having  access  to  her  as  such  attorney,  secured  a  marriage  license 
imd  a  local  minister  to  perform  the  ceremony  of  marriage  ac- 
•cording  to  Amea'ican  law,  between  this  defendant  and  the  man 
Yong  Hang,  to  whom  she  claimed  to  liave  been  already  marrie<l 
in  China,  and  by  reason  of  which  marriage  in  addition  to  her 
<ilaim  of  birth,  she  based  her  right  to  enter  and  remain  here. 
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Tliis  woman  was  in  the  custody  of  the  Court  Her  attorney 
was  an  officer  of  this  Court,  and  as  euch  obliged  to  see  that  there 
was  no  trifling  with  public  justice  or  Avith  the  due  administra- 
tion of  the  law,  and  however  great  his  solicitude  for  the  cause 
of  his  client,  his  conduct  in  thus  attempting  to  defeat  the  ad- 
ministration of  the  law,  was  wholly  unprecedented  and  repre- 
hensible to  a  degree  and  for  which  there  can  be  no  excuse. 

There  does  not  seem  to  be  any  necessity  for  the  Court  to  go 
over  again  the  statutes  and  decisions  relative  to  cases  of  this 
character.  This  proceeding  is  on  all  fours  Avith  the  case  of 
the  United  States  v.  Kvt  Yong,  decided  July  22nd,  1901,  Q) 
by  this  Court,  and  wherein  the  law  is  fully  referred  to  upon 
the  leading  points  involved  herein. 

It  is  impossible  for  a  rational  mind  to  believe  the  testimony 
upon  the  point  of  the  birth  of  the  defendant  in  these  Islands. 
Kam  You  swears  in  her  answer  that  she  was  born  in  Hono- 
lulu in  1888;  tliat  slhe  left  Honolulu  for  China  with  her  mother 
in  1895,  leaving  her  father  in  the  Islands,  and  who  still  re- 
mains here  according  to  the  testimony.  She  would  then  have 
been  about  seven  years  of  age,  and  twelve  years  old  when  the 
alleged  marriage  occurred  in  1900.  She  alleges  further  that 
she  came  here  one  year  after  the  Chinese  marriage  to  join  her 
husband,  namely  on  the  steamer  "Doric"  in  June,  1901,  which 
would  leave  her  just  thirteen  years  of  age. 

Yet  on  the  trial,  she  swears  she  ^vas  bom  in  Honolulu  and 
does  not  remember  the  year,  but  that  she  is  twenty-tliree  years 
of  ago  now.  By  what  process  of  reasoning  she  arrives  at  this 
conclusion,  or  how  this  is  to  be  reconciled  with  the  sworn 
allegations  of  her  ansiwer  is  not  clear. 

She  further  testifies  that  although  she  was  six  yeaw  of  age 
Avhen  she  left  Honolulu,  she  remembers  nothing  of  Honolulu 
or  of  any  one  living  here,  but  that  she  knows  China  is  her 
home. 

And  again  while  slie  sets  up  in  her  answer  that  she  is  the 
daughter  of  one  Chuck  See,  now  in  the  Islands,  and  as  appears 
from  the  testimony,  at  present  on  the  Island  of  Alaui,  yet-  the 
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biiid  alleged  father  was  not  produced  to  identify  the  woman  as 
his  daughter  or  to  oflFer  what  would  seem  to  be  the  strongeet 
eWdence  that  could  be  adduced  to  prove  her  birth,  namely,  that 
of  a  pairent. 

The  general  trend  of  the  decisions  upon  the  question  of  evi- 
dence of  birth  of  persons  of  Chinese  descent  in  the  United 
States,  is  stringent,  and  as  was  stated  in  the  decision  in  the 
Kut  Yong  case  hereinabove  referred  to,  "long  absence  in  China 
is  highly  prejudicial  to  the  claim  of  the  applicant  for  reentry." 
(Gee  Fook  Sing  v.  U.  fif.,  49  Fed.  146;  In  re  Louie  You,  97 
Fed.  Kep.  680). 

The  circumstances  attending  the  alleged  Chinese  marriage  of 
this  defendant  and  Yong  Hang,  he  being  in  the  Hawaiian  Isl- 
ands and  she  in  China  at  the  date  of  the  marriage,  as  testified 
to  in  this  case,  are  unusual  and  not  in  conformity  with  the 
customs  attending  a  Chinese  marriage.  There  is  no  proof  as  to 
what  those  customs  are,  but  according  to  a  very  interesting 
article  found  in  lie  Encyclopaedia  Brittannica,  Vol.  5,  Page 
670,  it  appears  that  Chinese  marriages  are  solemnized  as  fol- 
lows: 

"The  bridegroom  prepares  two  laige  cards  on  which  are 
written  the  particulars  of  the  engagement  *  *  *  one  of 
which  is  sent  to  the  lady.  Following  the  exchange  of  cards, 
presents  of  more  or  less  value  according  to  the  wealth  of  the 
l^arties  pass  between  the  households,  and  at  last  when  the  happy 
day  arrives,  the  bride  surrounded  by  her  friends,  starts  from 
her  father's  house  in  a  siedan  chair  for  her  future  home     *     ^ 

*  Half  way  between  the  two  houses  she  is  met  by  a  party  of 
the  bridegroom's  followers,  who  escort  her  the  rest  of  the  way. 

*  *  *  On  alighting  from  her  sedan  chair,  she  is  led  with 
her  head  covered  into  the  room  where  her  future  husband 
awaits  her.  Without  exchanging  a  word,  they  sit  do^vn  side 
by  side,  and  each  tries  to  sit  on  a  part  of  the  dress  of  the  other, 
it  being  considered  that  the  one  who  succeeds  in  so  doing,  will 
rule  in  the  household.  *  *  *  They  then  adjourn  to  the 
reception  hall  where  stands  the  family  altar,  and  where  they 
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wonahip  Heavem  and  Earth  and  their  ancestors.  This  done, 
they  drink  a  glass  of  wine  together,  when  for  the  first  time,  the 
bridegroom  is  allowed  to  see  the  face  of  his  brida  Here  the 
marriage  ceremony  ends." 

Conceding  that  in  this  ca^e  all  of  the  preliminaries  have  been 
gone  through  with  (it  being  in  evidence  that  the  parties  were 
married  "according  to  Chinese  custom,'')  yet  as  Yong  Han|g  was 
here,  and  the  woman  in  China,  it  was  impossible  for  the  necesr 
sary  ceremonies  of  a  marriage  of  this  character  to  be  completed, 
until  the  alleged  bride  had  reached  the  home  of  the  bride- 
gToom.  In  this  instance,  fully  a  year  elapsed  before  the  bride 
attempted  to  join  her  so-called  husband.  Until  she  did  join 
him  and  complete  the  marriage  ceremonies,  the  marriage  re- 
mained in  an  incomplete,  and  inchoate  state,  even  "according  to 
the  Chinese  custom.'^ 

"  Such  was  its  condition  when  the  defendant  Kam  You  reached 
Honolulu.  It  is  evident  the  attorney  for  the  defendant  realized 
this  fact  and  tacitly  admits  it  by  his  conduct  in  having  a  new 
ceremony  performed  here  between  the  parties  according  to 
American  law. 

But  the  status  of  the  woman  wlien  she  reached  Honolulu  is 
the  status  which  the  Court  must  take  into  consideration  in  de- 
ciding this  case.  She  came  into  the  country  under  the  fraudu- 
lent allegation  that  she  waa  the  wife  of  a  domiciled  Chinese 
merchant.  i 

The  Court  therefore  is  of  opinion  that  even  if  the  testimony 
relative  to  the  Chinese  marriage  is  to  be  believed,  yet  such  mar- 
riage is  incomplete,  the  contracting  parties  at  the  time  living  in 
different  jurisdictions  and  the  marriage  never  consummated  be- 
fore tlie  woman's  entrance  into  this  Territorv. 

Tlio  defendant  was  therefore  not  the  wife  of  Yong  Hang 
when  she  reached  United  States  territory,  and  any  subsequent 
marriage  cannot  be  a  factor  in  deciding  this  case. 

In  view  of  the  conclusion  of  the  Court  upon  the  two  other 
questions  involved  in  this  proceeding,  it  would  not  seem  neces- 
sary to  pasB  upon  the  status  of  the  man  Yong  Hang;  but  the 
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evidence  eeemg  to  be  clear  that  the  said  Yong  Hang  does  not 
come  "within  the  prc^viaions  of  the  term  "merchant"  as  defined 
in  the  Statute  (Act  of  November  3rd,  1893,  U.  S.  State.  Vol. 
28,  pag«e  7)  as  being  a  "person  engaged  in  piirchasing  and  sell- 
ing merchandise,  etc,"  The  testimony  is  uncontradicted  that 
he  is  simply  a  journeyman  painter,  and  as  such  a  common  Chi- 
nese laborer.  Were  tlie  Court  to  have  entertained  a  different 
opinion  upon  the  question  of  tlie  marriage  of  these  parties  and 
have  held  Kam  You  to  have  been  the  wife  of  Yong  Hang,  she 
would  yet  partake  of  his  status  as  a  laborer  and  as  ^uch  would 
be  debarred  from  entering  the  territory,  and  being  in  under  the 
circumstances  of  this  case,  woiild  be  unlawfiilly  hetre.  (/»  tk 
Ah  Moyy  Vol.  21  Fed.  Kep.  Page  785). 

It  is  therefore  the  opinion  of  the  Court  and  it  so  holds,  that 
not  having  proven  her  birth  in  these  Islands,  or  her  marriage 
to  a  domiciled  Chinese  mercthant  herein,  the  defendant,  Kam 
You,  is  unlawfully  within  the  United  States  and  the  District  of 
Hawaii,  and  is  hereby  remanded  to  the  custody  of  the  United 
States  Marshal,  with  instructions  to  deport  her  to  the  countr)' 
from  when  she  came. 

(1)     See  U.  8,  v.  Kut  Yong,  Ante  P . 
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Decided:     August  13,  1901. 

1.  The  framers  of  Article  17,  Section  1,  of  the  Constitution  of  the  Re- 
public of  Hawaii  and  of  the  Act  of  Congreesi  providing  a  govern- 
ment for  the  Territory  of  Hawaii  (Section  4  thereof),  approved 
April  30,  1900,  Intended  to  refer  to  the  geographical  limits  of  toe 
Hawaiian  Islands  rather  than  to  any  political  conditions  existing 
therein;  and  that  Hawaiian  and  American  citizenship  was  to  be 
extended  to  all  persons  bom  in  the  Islands,  excepting  only  those 
"born  of  persons  engaged  in  the  diplomatic  service  of  foreign  gov- 
ernments, such  as  ministers  and  ambassadors,  whose  residence  by 
a  fiction  of  public  law  is  regarded  as  part  of  their  own  country." 
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2.  The  fact  that  two  Chinese  persons  were  bom  in  the  Hawaiian 
Islands  while  the  same  was  a  monarchy  known  as  the  Kingdom  of 
Hawaii,  does  not  deprive  them  of  their  status  as  American  citizens, 
it  being  proven  that  they  were  born  in  the  Hawaiian  Islands,  sons 
of  a  domiciled  Chinese  laborer,  in  view  of  the  provisions  of  Article 
17,  Section  1,  of  the  Constitution  of  the  Republic  of  Hawaii,  "that 
all  persons  born  or  naturalized  in  the  Islands  and  subject  to  tho* 
jurisdiction  thereof,  are  citizens  of  the  Republic;"  and  of  the  pro- 
visions of  Section  4  of  the  Act  of  Congress,  approved  April  30r 
1900,  to  "provide  a  government  for  the  Territory  of  Hawaii,"  thit 
"all  persons  who  were  citizens  of  the  Republic  of  Hawaii  on 
August  12,  1898,  are  hereby  declared  to  be  citizens  of  the  United 
States  and  citizens  of  the  Territory  of  Hawaii." 

Chinese  Exclusion  Law.    Proceeding  to  Deport. 

J.  J.  Dunne,  Acting  U.  S.  District  Attorney  for  govean- 
ment. 

Lyle  A.  Dickey  J  attorney  for  defendant  in  both  cases. 

EflTEE  J.  This  is  a  proceeding-  for  the  deportation  of  Ching 
Tai  Sai  and  Ching  Tai  Sun,  two  Chinese  persons  arrested  upoii 
complaint  of  E.  R.  Hendrj',  a  Deputy  United  States  Marshal 
for  the  District  of  Hawaii,  on  the  ground  that  they  were  Chi- 
nese labofrers  Avithin  the  limits  of* the  United  States  and  also  of 
the  District  of  Hawaii,  without  the  certificates  of  residence  re- 
quired by  the  Act  of  Congress  approved  May  5th,  1892,  and  the 
Act  of  Xovember  3rd,  1803,  amendatory  thereof,  and  the  Act 
of  Congress  approved  April  30th,  1900,  providing  a  government 
for  the  Territory  of  Hawaii. 

Both  defendants  answered  claiming  to  have  been  bom  in  tlve 
Hawaiian  Island«i  and  each  to  be  an  American  citizen.  By 
stipulation  between,  the  attorneys  it  was  agreed  that  both  cases, 
should  be  heard  and  decided  together. 

It  was  shown  on  the  hearing  that  these  defendants  were 
Chinese  boys  of  the  age  respectively  of  eighteen  and  twenty 
jears.  It  is  admitted  that  they  were  bom  in  the  Hawaiian 
felands  of  Cliinese  parents  when  the  govemment  of  the  Island* 
was  a  constitutional  monarchy,  their  father  being  a  Chinese 
laborer  and  a  citizen  of  China;  that  when  the  boys  had  reached 
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the  age  of  eight  and  ten  yeais  respectively,  the  father  took  his 
family,  including  theate  boys,  to  China,  where  he  left  them, 
returning  to  the  Islands  himself  one  year  thereafter. 

The  boys  remainied  in  China  for  ten  years,  coming  back  on 
oi'  about  July  9th  of  this  year  oooi  the  steamer  "Peru." 

During  thie  ten  yeara  absence  of  the  defendants  from,  the 
Islands,  several  governmental  changes  took  place  here.  The 
monarchy  firct  gave  way  to  a  provisional  government  ultimate- 
ly resulting  in  the  Republic  of  Hawaii  and  finally  in  the  an- 
nexation of  the  Islands  by  the  United  States  as  a  Territorj', 
which  occurred  on  July  7th,  1898,  by  reason  of  the  "JS'ewlands 
Resolution  of  Annexation"  so  called,  30  Stat.  U.  S.  750. 

The  question  was  raised  upon  the  argument  that  as  these  boys 
were  bom  under  thie  government,  of  the  Kingdom  of  Hawaii, 
and  not  under  that  of  the  EepubUc  of  Hawaii,  which  was  the 
existing  government  when  the  Islands  were  annexed,  and  had 
left  tlie  Islands  and  were  living  in  China  whem  these  Islands 
l)eeame  a  Republic  and  afterwards  a  Territory  of  the  United 
States,  that  they  were  not  included  in  those  who  were  admitted 
to  be  citizens  of  the  United  States  by  the  Act  of  OongreeB, 
approved  April  30th,  1900.- 

In  the  Act  of  April  30th,  1900,  (Vol.  31  U.  S.  Stats.  Page 
141)  entitled  an  "Act  to  provide  a  government  for  the  Terri- 
tory of  Hawaii,"  it  is  prescribed  by  Section  4  thereof,  relating 
to  the  question]  of  the  American  citizenship  of  the  people  of 
thie  Islands: 

"That  all  persons  who  were  citizens  of  the  Republic  of  Ha- 
waii on  Aiigust  twelfth,  eighteen  hundred  and  ninety-eight,  are 
hereby  declared  to  be  citizens  of  the  United  States  and  citizens 
of  the  Territory  of  Hawaii." 

The  question  then  presented  and  the  main  question,  (conced- 
ing the  birth  of  these  boys  in  the  Hawaiian  Islands  at  the  time 
stated)  is,  "who  were  citizens  of  the  Republic  of  Hawaii  on 
August  twelfth,  eighteen  hundred  and  ninety-eight?" 

In  this  connection,  it  will  be  necessary  to  review  a  little  of 
the  history  of  the  annexation  proceedings  of  this  Territory. 
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On  July  Tth,  1898,  the  Congress  of  the  United  States  passed 
a  joint  reeolutiom  (Volume  30  U.  S.  Stats.  Pag^  760)  whereby 
the  Islanda  were  annexed  as  a  part  of  the  territory  of  the 
United  States  and  became  subject  to  the  sovereign  dominion 
theireof,  although  the  actual  amd  formal  cession  of  the  sov- 
ereignjty  was  not  made  until  August  12th,  1898,  when  the  Hon. 
Sanford  B.  Dole,  the  President  of  the  then  Republic  of  Ha- 
waii, formally  turned  the  same  over  to  the  Hon.  Harold  M. 
Sewall,  represeintiing  the  government  of  the  United  States,  and 
Iho  United  States  flag  was  raised  over  the  dome  of  the  Executive 
Building. 

When  the  cession  w«d  madie,  the  government  of  the  Hawai- 
ian Islands  was  a  Republic  with  a  written  constitutioai,  which 
constitution  prescribed  who  were  citizeass  of  that  Republic,  that 
is  to  say: 

Article  17,  Section  1  of  that  Confirtitution  provided: 

^'That  all  persons  bom  or  naturalized  in  the  Hawaiian  Islands 

and  subject  to  the  jurisdiction  of     thfe   republic,  are  citizens 

thereof." 

ITiis  provision  of  the  Oonstitution  of  Hawaii  controls  as  to 
who  constituted  its  citizens.  The  only  question  being  as  to 
the  construction  of  the  clause  "subject  to  the  jurisdiction  there- 
of." 

In  arriving  at  an  interpretation  of  thie  above  section  of  the 
Canstitulion  of  the  Republic  of  Hawaii  we  are  aided  by  the 
construction  given  to  the  Constitution  of  the  United  States 
which  h»B  a  provision  in  almost  the  exact  terms  of  that  of  the 
Constitution  of  Hawaii,  namely — the  Fourteenth  Amendment 
thereof  which  provides: 

"Section  1.  All  persons  born  or  naturalized  in  the  United 
States  and  subject  to  the  jurisdiction  thereof  are  citizens  of  the 
United  States." 

While  the  question  as  to  whether  a  child  bom  in  the  United 
States  of  foreigti  parents  is  or  is  not  an  American  citizen  has 
never  been  directly  decidled  by  the  Supreme  Cfe-urt  of  the 
Unite<l  States,  (^)  yet  it  has  been  decided  by  the  Courts  of  tiie 
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Xinth  Cipcitit,  and  notably  in  the  csiPe  of  "/«  re  IjOoI'  Tin 
Singy^^  reported  in  21  Fed  Kep.  905,  where  Judge  Field,  then 
a  jufldce  of  the  Supreme  Court  of  the  United  States,  sitting- 
with  Judge  Sawyer,  a  Circuit,  and  Judge  Hoffman,  a  District 
Judge  of  that  Circuit,  says,  in  eon^tming  the  Fourteenth 
Amendment  aboFe  quoted, — 

"Tliey  alone  are  subject  to  the  jurisdiction  of  the  Unitc«l 
States  who  are  within  their  dominions  and  under  the  protecticm 
of  their  laws  and  within  the  consequent  obligation  to  obey  them 
when  obedience  can  be  rendered;  and  only  those  thus  subject 
bv  their  birth  or  naturalization  are  within  the  terms  of  the 
amendment.  The  jurisdiction  over  these  latter  must  at  the 
time  be  both  actual  and  exclusive.  The  words  mentioned  (sub- 
ject to  the  jurisdiction  thereof)  except  from  citizenship  children 
bom  in  the  United  States  of  persons  engaged  in  the  diplomatic-' 
service  of  foreign  govemmeivts,  such  as  ministers  and  ambas- 
sadors whose  residence  by  a  fiction  of  public  law  is  recrarded  as 
part  of  their  own  country.  *  *  *  The  language  used  has 
also  a  more  extended  puipoee.  It  was  designed  to  except  from 
citizenship  persons  who,  though  bom  or  naturalized  in  the 
irnited  Stajtes  have  renounced  their  allegiance  to  our  govern- 
ment and  thus  dissolved  their  political  connection  with  thi:? 
country'." 

In  the  case  of  Gee  Fook  Singy  reported  in  49  Fed.  Rep. 
Page  146,  the  Circuit  Court  of  Appeals  for  the  District  of  Ore- 
gon, also  passed  upon  the  question  of  the  construction  of  tlie 
Fourteenth  Amendment  to  the  Constitution  of  the  United 
Stages,  wherein   the  Court  (Deady,  J.)  says — 

"That  inasmuch  as  the  14th  amendment  to  the  Constitution 
of  the  United  States  declares  that  all  persons  bom  in  the  Unitefl 
States  and  subject  to  the  jurisdiction  thereof,  are  citizens  of 
the  United  States  and  gf  the  State  wherein  tliey  reside,  thi" 
laws  excluding  emigrants  who  are  Chinese  laborers  are  ina]>- 
plicablo  to  a  person  born  in  the  country  and  subject  to  the 
jurisdiction  of  its  government  even  though  his  parents  are  not 
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citizens  nor  entitled  to  become  citizens  under  the  laws  pro- 
viding for  the  naturalization  of  aliens." 

And  see  also  to  the  same  effect  the  decision,  of  Judge  Mor- 
row, a  Circuit  Judge  of  this  Circuit,  in  the  case  of  In  re  Wonff 
Kim  Arkf  reported  in  71  Fed.  Kep.  382. 

It  would,  however,  not  seem  neceeeary  to  go  beyond  the  de- 
cisions of  the  Supreme  Court  of  the  Kepublic  of  Hawaii,  as  to 
the  construction,  of  this  provision  of  its  constitTition.  It  has 
been  decided  by  tha/t  Court  in  the  case  of  a  child  born  of 
British  parents  in  the  Hawaiian  Islands  when  the  government 
of  the  Islands  was  that  of  a  monarchy,  and  whose  parents  were 
British  subjects,  and  the  birth  of  which  child  had  been  reg- 
istered at  the  British  Consulate,  that  such  child  was  subject  to 
the  jurisdiction  of  the  country  and  wasi  an  Hawadian  subject  and 
citizen.  In  the  Matter  of  the  Application  of  Oeorge  Maefar- 
lane  for  a  Writ  of  Mandamnsy  Vol.  11,  Hawaiian  Rep.  Page 
166. 

There  is  no  attempt  in  this  case  to  show  that  these  boys  were 
other  than  sons  of  a  Chinese  laborer  domiciled  in  the  Hawaiian 
Islaoids  and  a  subject  of  the  Chinese  Empire  when  they  were 
bom. 

Upon  an  examination  of  the  Constitution  of  the  Kingdom  of 
Hawaii  and  the  laws  thereof,  I  find  nothing  at  the  dajte  of  the 
birth  of  either  of  the6»e  boys  defining  the  status  of  children 
bom  of  aliens  domiciled  in  the  Hawaiian  Islands  which  would 
tend  to  throw  any  light  upon  the  status  of  these  defendants. 
And  the  rules  of  international  law  would  prevail  in  the  absence 
of  any  especial  enactment  in  relation  thereto,  and  the  citizen- 
ship of  the  children  follow  that  of  the  father,  in  this  case  a  sub- 
ject of  China,  if  it  were* not  for  the  fact  that  tlie  Oonstitiition 
of  Hawaii  has  provided  in  terms  "that  all  i^eraons  bom  or 
naturalized  in  the  Islands  and  subject  to  the  jurisdiction  thereof 
are  citizens  of  the  republic." 

As  was  said  by  Judge  Morrow  in  his  very  exhaustive  and 
well  considered  opinion  in  tlie  case  of  In  re  Wong  Kim  Art, 
above  referred  to,  quoting  from  Page  392, — 


124  AUGUST,  1901. 

"The  doctrine  of  the  law  of  nations  that  the  child  follows 
the  nationality  of  the  parents  and  that  citizenehip  does  nx)t 
depend  upon  mere  accidental  place  of  birth,  is  imdoubt^ly 
mone  reasonable,  logical  and  satisfactory,  but  this  consideratian 
will  not  justify  this  Court  in  declaring  it  to  be  the  law  against 
controlling  judicial  authority.  In  this  case  the  question  to  be 
determinied  is  as  to  the  political  status  and  rights  of  Wong  Bam 
Ark  under  the  law  in  this  country.'^ 

It  seems  clear  to  me  that  as  to  the  question  of  citizeoship 
both  the  framers  of  the  Oonstitution  of  the  KepubUc  of 
Hawaii,  and  of  the  Act  of  Congress  providing!  ai  govemBSent 
for  the  Territoiy  of  Hawaii  (Section  4  thereof)  intended  to 
refer  especially  to  the  geographical  limits  of  the  Hawaiian  Isl- 
ands, rather  than  to  any  political  conditions  existing  hieo:e,  and 
that  Hawaiian  and  American  citizenship  was  to  be  extended  to 
all  persons  bom  in  these  Islands  with  the  exception  only  of 
those  "children  bom  of  persons  engaged  in  the  diplomatic  ser- 
vice of  foreign  governments,  such  as  ministers  and  ambasBEidors, 
whose  residence  by  a  fiction  of  public  law  i»  regarded  as  part 
of  their  own  countiy." 

These  defendants  having  proven  their  birth  in  these  Islands 
and  not  belonging  to  the  excepted  persons  above  noted,  under 
the  law  they  are  citizena  of  the  United  States  and  of  this  Ter- 
ritory and  as  such  entitled  to  remain. 

Let  them  be  discharged  from  custody. 

(1)  But  See  United  SUites  v.  Wong  Kim  Ark,  169  U.  S. 
G49. 


R  A.  McINERNEY,  J.  D.  McINERNEY  and  W.  H.  MdX- 
ERNEY,  Trustees,  etc.,  of  M.  McINERNEY,  doing  busi- 
ness in  the  name  and  style  of  M.  McINERNEY  v.  THE 
BARK  'V.  D.  BRYANT",  her  tackle^  etc 

Decided:     August  22,  1901. 

1.    Where  It  was  shown  that  the  bark  C.  D.  Bryant,  when  It  left  its 
•home  port,  San  Francisco,  California,  was  in  perfect  seaworthy 
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condition,  well  equipped,  manned  and  provisioned  for  her  voyage 
to  Honolulu,  but  wben  moored  to  the  wharf  at  Honolulu  took  fire 
In  the  night  time,  and  it  was  found  necessary  to  scuttle  the  vessel 
and  allow  her  to  partially  fill  with  water  in  order  to  extinguish  the 
said  fire,  by  reason  of  which  facts  the  cargo,  including  the  mer- 
chandise of  the  libellant,  consisting  of  clothing  and  shoes,  was 
seriously  damaged  to  the  injury  of  libellant;  and  where  it  was 
shown  that  the  fire  arose  through  the  negligence  of  the  ship's  offi- 
cers in  leaving  an  open  hatch  leading  to  the  hold,  wherein  was 
stored  liquors  covered  with  baled  hay,  which  latter  formed  a  very 
combustible  portion  of  the  cargo,  and  no  watch  being  kept  on  said 
ship  while  in  port  and  while  her  cargo  was  being  unloaded;  and 
where  there  was  no  evidence  of  any  "design  or  neglect"  upon  the 
part  of  the  owners  of  said  vessel  by  reason  of  w^hich  said  fire 
might  have  been  caused;  Held,  that  under  the  provisions  of  Section 
4282  of  the  R.  S.  U.  S.  continued  in  force  by  the  Act  of  ConCTess 
of  February  13,  1893,  commonly  called  the  "Harter"  Act  (Vol.  27 
U.  S.  Stats.,  p.  445),  the  owners  of  said  vessel  cannot  be  held  co 
answer  for  the  loss  or  damage  to  libellant  arising  from  said  fire, 
decided  to  be  the  proximate  cause  of  the  injury  to  his  merchandise. 

2.  The  words,  ''management  of  the  vessel,''  in  Section  3  of  the  "Har- 
ter" Act,  cannot  refer  to  the  navigation  of  the  ship  while  at  sea, 
because  there  is  an  especial  clause  as  to  that.  It  applies  rather  to 
a  "fault  or  error"  resulting  from  the  management  of  the  business 
jof  the  ship  or  the  discipline  thereof;  as  in  this  case,  the  failure  to 
have  a  watch  while  in  port,  which  concerned  both  the  safety  of  the 
ship  and  its  cargo,  pr  the  failure  to  do  some  thing  which  does  not 
belong  to  the  navigation  or  movement  of  the  ship,  but  which  affects 
in  some  degree  both  the  ship  and  the  cargo. 

3.  The  keeping  of  a  watch  is  a  "part  of  the  management  of  the  vessel" 
for  the  mistakes  in  which  the  owner  and  the  vessel  are  both  ex- 
empt under  the  provisions  of  the  third  Section  of  the  "Harter"  Act 
so-called. 

4.  While  the  case  at  bar  is  a  proceeding  in  rem  against  the  vessel,  a 
decision  in  favor  of  libellants  against  the  vessel  and  decreeing  its 
sale  for  the  payment  of  the  amount  of  the  judgment  found  due, 
would  be  simply  a  decree  against  the  owner  of  the  vessel;  for  if 
the  veesel  is  sold,  it  is  the  property  of  the  owner  which  is  sold, 
and  he  would  in  that  case  be  punished  for  something  of  which  the 
statute  (Section  3,  "Harter"  Act)  says  he  shall  be  exempt. 

6.  After  the  loss  has  been  shown  to  have  arisen  by  fire,  the  burden 
of  proof  is  on  those  asserting  the  fire  was  caused  by  the  "neglect 
or  design"  of  the  ship  owner. 

In  Admfralty.    Libel  in  rem  for  Damages  to  Mjebchandise. 

Hatch  ii  SUKmatij  proctors  for  libellants. 

Kinney,  Ballou  &  McClanahan,  proctors  for  respondents. 
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EsTEE  J.  It  appeara  that  the  American  Bark,  "C  D.  Brj- 
iint/'  Hbellee  herein,  whereof  one  P.  Oolly  is  master,  and  J. 
Kenitfield  &  Oo.,  in»ter\^enors  amd  claimants,  are  owners,  was  on 
the  18th  day  of  June,  1901,  lying  in  the  port  of  San  Francisco, 
and  bound  for  the  port  of  Honolulu,  having  on  board  at  that 
time,  twenty-six  packages  of  merchandise  belonging  to  libellant, 
to-wit:  one  case  of  clothing  and  twenty-five  cases  of  shoes,  and 
also  having  on  board  certain  other  cargo,  moedy  machinery, 
the  propc^y  of  other  people. 

That  thereafter,  aaiid  bark  sailed  for  the  port  of  Honolulu 
"vrith  said  merchandise  aboard  where  she  arrived  on  or  about 
Ihie  3rd  day  of  July,  1901 ;  that  on  Simday  morning,  the  7th 
day  of  July,  1901,  a  fire  broke  out  near  the  forwaixi  hatch  of 
said  vessel,  where  the  aforesaid  merchandise  was  stowed,  and 
by  reason  of  said  fire,  large  quantities  of  water  were  poured 
into  the  hold  of  said  vessel,  and  the  bark  was  finally  scuttled 
by  the  Captain,  in  order  to  extinguish  the  fire.  The  ship  then 
settled  down,  filled  with  water,  the  fire  was  extinguished  and 
after  the  holes  were  plugged  up,  the  water  was  pumped  out  of 
the  vessel.  In  the  mean  time  this  cargo  was  sJeriously  injured 
by  the  water  and  fire.  There  is  no  contest  as  to  the  fact  of  the 
injury  or  the  amount  thereof.  The  goods  were  sold  at  auction 
bringing  three  hundred  and  ninety-nine  dollars,  the  owners  pay- 
ing at  the  same  time  $22.50  freight  thereon. 

Libellants  bring  this  action  in  rem  against  the  ship  alleging 
•damage  in  the  sum  of  eleven  hundred  dollars  for  the  failure  to 
deliver  the  said  merchandise  "in  good  order  and  condition"  and 
alleging  that  by  reason  of  the  careless,  negligent  and  improper 
<*are  and  custody  of  the  siaid  merchandise,  and  the  want  of  proper 
care  on  the  part  of  the  master  of  tlie  said  ship,  its  ofiicere  crew 
and  persons  employed  by  him  or  them,  the  said  merchandise 
was  consumed  by  fire  or  ruined  by  water.  The  owners  of  tlio 
said  vessel,  through  Captain  Colly,  the  master,  claim  exemption 
by  reaL=K)n  of  the  fact  that  the  goods  were  injured  by  fire  an<l 
that  the  fire  ^^'as  not  caused  by  the  '"design  or  neglect"  of  the 
OAvners  of  the  vessel  or  of  th«?  officers  or  crew  thereof;  and  that 
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v;hatevcr  loss  or  deterioratioD  claimed,  that  the  same  was  done 
A\"itliont  the  privity  or  knowledge  of  the  owueire  or  charterers 
or  the  officersi  or  crew  of  the  vessel:  thev  also  claim  a  further 
•exemption  by  reason  of  a  clause  in  the  bills  of  lading  that  there 
would  be  no  liability  upon  the  part  of  the  vessel,  her  owner  or 
charterer*  for  "dangers  and  accidents  of  the  seas  and 
navigation  of  whatsoever  kind  or  nature"  alleging,  that  the  loss 
to  the  goods  was  caused  by  a  "danger  of  the  sea"  ^vithin  the 
meaning  of  the  clauses  aforesaid. 

This  ship  is  a  common  carrier  for  hire  and  the  owner  of  all 
^oods  on  the  vessel  is  primarily  entitled  to  have  reasonable  care 
exercised  by  the  said  carrier  whether  in  port  or  not  In  this 
ease  the  ship  is  liable  for  the  value  of  these  goods  unless  they 
were  lost  by  the  Act  of  G-od,  or  public  enemies,  or  tlie  fault  of 
the  shipper,  or  by  reason  of  some  exception  mentioned  in  the 
bills  of  lading,  or  under  the  provisions  of  Sections  4282  to  4287 
of  the  Revised  Statutes  of  the  United  States  or  of  the  so-called 
Barter  Act  of  February  13,  1893.  (Vol.  27  U.  S.  Staits.  P. 
445). 

The  question  is  were  the  goods  damaged  or  lost  by  a  fire 
which  would  exempt  the  owners  under  the  provisions  of  Section 
4282  of  the  Revised  Statutes,  which  reads  as  follows: 

"Xo  o\vner  of  any  ve«?sel  shall  be  held  liable  to  answer  for  or 
make  good  to  any  person,  any  loss  or  damage  which  may  happen 
to  any  m<Hrchandise  whatsoever  which  shall  be  shipped,  taken 
in  or  put  on  board  any  such  vessel,  by  reason  or  by  means  of 
iiny  fire  happening  to  oi*  on  board  the  vcFsel,  unless  such  fire 
is  caused  by  the  Mesign  or  negleet'  of  such  owner." 

It  seems  the  shii>  came  into  the  port  of  Honolulu  all  right, 
was  brought  up  to  the  wharf  properly  and  so  far  as  the  testimony 
shows  was  well  equipped,  manned  and  provisioned  for  the  voy- 
iige  to  Honolulu,  and  in  a  sea-worthy  condition,  and  only  suf- 
fered injury  by  reason  of  tlie  fire  first  discovered  by  the  car- 
pentcfr  of  the  ship  about  five  o'clock  on  the  morning  of  the  7th 
of  July,  1901.  The  Captain  had  been  out  on  the  evening 
before  the  fire  until  11  o'clock  p.  m.  when  lie  came  aboard. 
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The  two  mates  were  then  in  their  bertlia  asleep.  No  watch 
was  kept  on  board  the  vessel  although  the  Captain  testified  that 
"that  night  was  the  second  raaite's  turn  aboard."  There  wns  a 
laddei'  dovm  the  side  of  the  ship  so  that  any  one  could  get  on 
boaird,  and  the  Captain  testified  that  after  he  had  turned  in  he 
heard  two  men  come  aboard  and  also  heard  them  w^aJking  on 
the?  deck;  but  it  does  not  appear  that  he  either  got  up  or  made 
any  attempt  to  investigate  who  they  were  or  what  tliey  wanted. 
It  further  appears  that  in  the  cargo  "were  several  barrels  of 
beer  and  cases  or  barrels  of  wliiskey  and  that  they  were  covered 
up  with  on©  or  two  tiers  of  baled  hay;  that  on  the  morning  of 
the  fire  and  after  it  was  well  under  way,  four  of  the  crew  left 
the  ship,  two  of  them  in  an  intoxicated  condition. 

The  Captain  testified:  ^^This  fire  \\Tas'  reported  to  me  about 
5:16  in  the  morning  of  July  7th,  1901.  I  was  in  my  room  on 
the  ship.  When  I  came  out  of  my  ixyom,  the  fire  and  smoke 
came  out  under  the  forward  hatch  and  extended  up  as  high  as 
the  foreyard.  Tlie  forward  hatch  was  open.  It  was  battened 
doion  the  night  before.  That  hatch  was  open  the  biggest  part 
of  Saturday,  so  we  could  get  the  gear  out  The  fire  was  limited 
to  the  fore  part  of  the  ship.  All  my  men  except  four  responded 
to  duty.  I  scuttled  the  ship  about  9  o'clock  in  tlie  morning  of 
the  7th  of  July,  w^hen  the  ship  settled  down  and  extinguished 
the  fire.  As  soon  as  the  fire  was  out,  I  plugged  up  the  holes. 
/  did  vot  see  the  foncard  hatch  piit  douii  the  day  before. 

"I  do  not  know  who  was  aboard  when  I  got  theie.  I  did 
not  bother.  They  might  have  been  there  or  asliore .  (refeorring 
to  the  sailors).  The  men  could  go  ashore  or  stay  aboard.  The 
beer  was  covered  with  hay.  A  sailor  will  get  at  beer  or  whiskey 
if  he  can." 

"I  can't  say  whether  the  four  sailors  who  left  the  ship  got  at 
the  whiskey  in  the  hold  or  not.     I  am  trying  to  find  out." 

The  Captain  further  testified:  "I  have  been  coming  to  this 
port  several  years.  If  I  had  a  watchman  it  AVould  appear  in 
my  accounts  to  the  owners  at  the  end  of  the  voyage.  The 
owners  knew  we  did  not  have  a  watchman  at  the  wharf."    This 
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statemeint  was  to  some  extent  quaKfied  by  the  re-examination  of 
the  witneee  on  the  part  of  the  libellee,  when  aeked  what  things 
went  into  the  account  of  the  ship  rendered  by  him  to  the  ownera 
at  the  end  of  the  voyage:  he  said,  "where  she  is  and  so  forth." 

Q.  As  to  whether  you  have  officei-s  on  deck  at  nigiht  while 
you  are  in  port  or  not,  do  you  repoit  that  to  him? 

A.     No,  sir. 

Q.     Does  he  (the  owner,  Ed.  Kentfield)  know  anything  about 
it  so  fai^  as  you  know? 
A.     No,  sir." 

It  is  clear  that  the  fire  originated  in  the  f orwai^i  part  of  the 
vessel  and  it  evidently  commenced  in  the  night.  The  forward 
hatch  was  ofiF  when  the  fire  was  discovered  in  the  morning,  and 
it  would  seem  reasonable  to  suppose  that  it  had  not  been  put  on 
since  it  was  taken  off  the  day  before,  or  if  put  on,  the  officeTS 
of  the  veeeel  did  not  see  that  it  was  kept  on,  as  should  have  been 
done  by  the  maintaining  of  a  watch  on  board.  No  one  could 
have  reached  the  liquors  in  the  hold  of  the  vessel  except  through 
an  open  hatch  and  liiere  being  no  watch  this  was  easy  to  do,, 
and  especially  so  if  the  forward  hatch  was  open. 

In  the  opinion  of  the  Court  it  is  quite  as  necessary  to  keep  a 
watch  on  ship  board  when  in  port  as  when  at  sea,  and  particular- 
ly so  when  the  hatches  are  opened  and  the  cargo  is  exposed  and 
in  process  of  being  removed. 

The  Court  is  satisfied  that  the  fire  was  caused  bv  the  careless- 
ness  of  the  officers  and  crew  of  the  vessel.  Some  of  the  crew 
evidently  got  at  the  cargo  of  liquors  through  the  open  hatch^ 
which  could  not  have  occurred  if  a  watch  had  been  kept  Four 
seamen  deserted  on  the  morning  of  the  fire  and  during  its  pro- 
gress; two,  if  not  all  of  them  were  under  the  influence  of  liquor 
when  they  left  tlie  ship,  and  there  is  a  strong  presumption  that 
they  had  obtained  the  whiskey  or  beer  or  both  from  the  cargo, 
for  it  was  early  in  the  morning  when  they  were  fireit  seen 
aboard  the  ship  inrtx>xicated.  .They  evidently  got  at  the  cargo 
during  the  night  time,  and  accidently  set  the  baled  hay  on  fire 
in  the  hoid  of  the  vessel.    The  watch  on  the  ship  was  neceasaay 

9— u.  s.  D. 
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alike  for  the  safety  of  the  ship  and  its  cargo,  for  tbe  Joos  or  in- 
jury to  the  one  might  and  usually  would  include  tiie  losa  or 
injury  to  the  other  ais  in  this  case  where  it  appeaxs  the  loss  to 
the  ship  was  60  per  cent  of  its  value.  And  the  lack  of  a  watch 
was  great  negligence  on  the  part  of  the  Captain,  which  was 
aggravated  by  the  leaving  of  the  hatch  open,  amd  this  negligence 
•was  the  greatter  by  reason  of  the  fact  of  the  cargo  being  hay 
:and  very  combustible. 

In  this  case  there  is  practically  no  testimony  showing  or 
lending  to  show  that  the  owners  by  either  their  "design"  or 
"^'negleet"  caused  this  fire.  Tlie  keeping  of  a  watch  is  a  part 
'of  the  mamfflgemecnt  of  the  vessel,  for  the  mistakes  in  which  the 
owner  and  the  vessel  are  both  exempt  under  the  provisions  of 
the  third  Section  of  the  Act  of  Oongress  of  February  13,  1893, 
commonly  known  as  tho  "Harter  Act,"  and  found  in  Vol.  27, 
Statutes  of  the  United  States,  page  445,  aoid  which  Act  but  for 
Section  6  thereof  might  modify  the  Act  of  March,  1851,  (Sec- 
tions 4282-4287  Kevised  Statutes)  but  said  Section  6  pre- 
scribes: 

**That  this  Act  shall  not  be  held  to  modify  or  repeal  Sections 
-4281,  4282  and  4283  of  the  Kevised  Statutes  or  any  other 
-statute  defining  the  liability  of  vessels,  their  ownerei  or  repre 
^entatives." 

In  oonstiiiing  the  Hartea*  Act,  it  was  held  by  the  Supreme 
0)iirt  of  the  United  States  in  the  case  of  The  Irrawaddi/y  171 
U.  S.  187,  193,  that— 

'  "Plainly  the  main  purposes  of  the  Act  Avere  to  relieve  the 
ship  owner  from  liability  for  latent  defects  not  discoverable  by 
the  utmost  care  and  diligence,  and,  in  tho  event  that  he  has 
exercised  due  diligence  to  make  has  vessel  sea-worthy,  to  exempt 
him  and  the  ship  from  responsibility  for  damage  or  loss  result- 
ing from  faults  or  errors  in  navigation  or  in  the  management 
of  the  vessel." 

After  the  loss  has  been  shown  to  have  arisen  by  fire,  the 
burdien  of  proof  is  on  those  asserting  the  fire  was  caused  by  tlio 
neglect  or  design  of  the  ship  owner.     Tlie  Mroikdon^  89  Fed, 
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374,  377-8.  Craig  v,  Continenial  Insurance  Co.,  141  TJ.  S. 
038.  So  it  has  been  held  that  the  owner  is  not  responsible  for 
the  negligence  of  the  officers  of  the  ship.  Craig  v.  Continental 
Insurance  Co.,  141  U.  S.  638,  646;  Walker  v.  Transportation 
Co.,  3  Wallace  U.  S.  150. 

As  has  been,  said,  this  ship  was  well  manned,  equipped,  an.d 
in  a  sea-worthy  condition  when  she  left  the  port  of  departure, 
and  nothing  to  the  contrarv'  has  been  attempted  to  be  shown 
upon  the  part  of  the  libellants. 

Referring  again,  to  Section  3  of  the  Harter  Act,  it  is  pro- 
vided that  after  due  dilligence  has  been  exercised  to  naake  a 
vessel  in  all  respects  sea-worthy,  and  properly  main- 
ned,  equipped  and  supplied,  neither  the  vessel,  her 
owner  or  owners^  agent  or  charterers  shall  become  or  be  held 
responsible  for  damage  or  loss  resulting  from  faults  or  errors 

in  namgati'on  or  in  the  management  of  tlie  t>essel or 

be  held  liable  for  loeses  arising  from  dangers  of  the  sea,  *     *" 

It  is  evident  thart  tiie  words  "management  of  the  vessel"  can- 
not refer  to  the  navigation  of  tiie  ship  while  at  sea,  because 
there  is  an  especial  clause  as  to  that,  but  that  it  applies  rather 
to  a  "fault  or  error"  resulting  from  the  management  of  the 
business  of  the  ship  or  the  discipline  thereof,  as  in  this  case 
the  failure  to  have  a  watch  while  in  port,  which  concemied  both 
the  safety  of  the  ship  and  its  cargo;  or  the  failure  to  do  some 
thing  which  does  not  belong  to  the  navigation  or  movement  of 
the  ship,  but  which  affects  in  some  degree  both  the  sihip  and 
the  cargo. 

The  exceptions  in  this  case  are  not  found  alone  in  the  bills 
of  lading,  although  they  stipulate  to  relieve  the  vessel  "from 
the  perils  of  the  seas,"  but  the  proximate  cause  of  the  injury 
to  the  libdlant's  goods  in  tiiis  case  did  not  arisJe  from  a  peril 
of  the  sea  but  from  fire  while  in  port  The  ease  of  The  G.  R. 
Booth  cited  by  counsel  and  found  in  171  U.  S.  461,  is  upon  a 
careful  examination  not  believed  to  be  in.  point. 

As  was  said  in  the  case  of  The  Providence  &  New  York  fif.  S. 
Co.  V.  The  Hill  Mfg.  Co.,  reported  in.  109  TJ.  S.  578,  quoting 
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from  page  602,  tibe  Court  referring  to  the  law   prior  to  1S51, 
said: 

"Fire,  escept  when  produced  by  lightning,  not  being  re- 
gairded  in  the  commercial  law  as  the  act  of  God,  ship  owners, 
as  common  carriers,  were  held  liiable  for  any  lo^  or  damage 
caused  thereby.  The  first  Section  of  the  Act  of  1851  was  no 
doubt  intended  to  change  this  rule.  It  was  copied  (all  except 
the  last  clause)  from  the  second  section  of  26  Qeorge  III.,  ch  86, 
passed  in  1786.  The  l-ast  clauee  of  the  Section  excepting  from 
its  operation  cases  in  which  the  fire  is  'caused  by  the  design  or 
neglect'  of  the  owiiiers,  was  probably  implied  in  the  English 
statute  without  beding  expressed  as  in  ours.  In  all  cases  of  loss 
by  firei,  not  falling  within  the  exception,  the  exemption  from 
liability  is  total." 

This  action  is  a  proceeding  in  rem  and  libellants  urge  strongly 
upon  the  Court  that  they  are  not  asking  any  relief  against-  the 
owners  of  the  ship;  that  all  they  wiali  is  a  remedy  again&t  the 
ship  itself,  the  offending  thing.  I  fail  to  see  the  distinction 
made  by  counsel  in  this  respect.  A  decision  in  favor  of  libel- 
lants against  the  ship  and  decreeing  its  sale  for  the  payment  of 
the  amount  of  the  judgment  found  due,  would  be  simply  a 
decree  against  the  owner  of  the  vessel,  for  if  the  ship  is  sold 
it  is  the  property  of  the  owner  which  is  sold,  and  he  would 
in  this  case  be  punished  for  something  of  which  the  Statute  says 
he  shall  be  exempt 

Counsel  for  libellants  rely  largely  upon  the  case  of  the  City 
of  Norwich,  reported  in  118  U.  S.  468,  and  also  upon  The 
Scotlandy  found  in  105  U.  S.  page  24,  but  upon  an  examina- 
tion of  both  these  cases  I  find  they  fail  to  sustain  his  position. 

In  The  City  of  Norwich,  there  was  an  application  on  the 
part  of  tine  owners  of  the  vessel  for  a  limitation  of  their  liabil- 
ity under  Section  4283  of  the  Revised  Statutes.  There  was 
no  queertion  about  the  liability  of  the  owners,  but  simply  as  to  the 
amount  of  such  liability  and  whether  after  the  vessel  had  been 
appraised  immedi«»tely  after  the  collision  at  $70,000,  and  sub- 
sequently repaired  and  put  in  good  condition  so  as  to  emhance 
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its  value  greatly,  it  waa  liable  beyand  the  said  sum  of  $70,000. 
In  reference  to  Section  4283,  and  the  question  whether  the 
liability  of  the  own^r  in  the  cases  therein  provided  for,  shall 
not  exceed  the  amounrt.  of  tlie  value  of  has  interest  in  the  ship 
and  freight,  the  Oourt  there  said: 

"This  provision  is  absolute  and  the  o^^Tier  may  have  the 
benefit  of  it  not  only  by  a  aurrender  of  the  ship  and  freight,  but 
by  paying  into  Court  the  amount  of  their  value  appraised  as  of 
the  time  when  the  liability  is  fixed.  This  as  we  have  seen 
enables  the  owner  to  reclaim  the  ship  and  put  it  into  complete 
Impair  without  inoreasing  the  amount  of  his  liability.  The 
absolufte  declaration  of  the  statute  that  his  liability  shall  not 
exceed  the  amount  ocr  value  of  the  ship  and  freight,  to-wit  at 
the  terminiation  of  the  voyage,  has  the  effect  when  that  amount 
is  paid  into  Court  under  judicial  sanction  of  discharging  the 
owner's  liability  and  thereby  of  extinguishing  the  liens  oii  the 
vessel  itself  and  of  transferring  those  Kens  to  the  fund  in  Oourt." 

The  Court  aayimg  further: 

"To  say  that  an  owner  is  not  liable,  but  that  his  vessel  is 
liable  seems  to  us  like  talking  in  riddles.  A  m&n's  liability 
for  a  demand  against  him  is  measured  by  the  amount  of  prop- 
erty that  may  be  taken  from  him  to  satisrfy  that  demand 

nor  can  we  assent  to  the  pixjposition  that  the  prooeeddng  (in  rem) 
is  nioti  in  effect  a  proceeding  against  the  owner  of  the  property 
as  well  as  against  the  goods;  for  it  is  his  breach  of  the  laws 
which  has  to  be  proved  to  establash  the  forfeiture  and  it  is  his 
property  which  is  sought  to  be  forfeited.  In  the  words 'of  a 
gi^eat  judge,  ^goods  as  goods  cannot  offend,  forfeit,  unlade,  pay 
duties  or  the  like  but  men  whose  goods  they  are.'  "  (Vaughan, 
C.  J.  in  SUeppard  v.  Grosnold,  Vaughan  159,  172.) 

Boifd  V.  United  States^  116  U.  S.  616. 

In  the  case  of  The  Scotlandy  105  U.  S.  24,  the  defense  relied 
upon  a  limitation  of  liability  under  Section  4283  of  the  Revised 
Statutes,  and  the  Court  held  that  the  "libellee&  should  have 
paid  the  value  of  the  ship's  stripping^  and  remnants  into 
Court" 
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In  the  case  of  The  Anna  Keene  v.  The  Bark  Whistler^  re- 
ported in  2nd  Sawyer,  348,  where  a  libel  was  filed  in  rem  to 
recover  damages  for  injuries  to  goods  by  fire  caused  by  the  al- 
leged negligence  of  the  master,  who  was  also  a  part  owner,  but 
the  loea  was  not  caused  by  the  design  or  neglect  of  the  other 
part  owneiB,  it  was  held  in  construing  Section  1  of  the  Act  of 
Mareh  3,  1851  (Section  4282  of  the  Revisied  Statutes)  that  the 
libel  must  be  diemiseed,  the  Court  using  the  following  language: 

"The  master  as  pant  owner  is  togetlier  with  the 
other  part  owners,  proiteeted  by  the  statute;  but  if 
he  has  been  guilty  of  neglect  he  may  be  held  responsible 
beyond  the  value  of  tlie  ship  and  freight  in  a  suit 
against  him  personally  as  master,  charging  him  with 
being  the  cause  of  the  damage  by  his  misconduct,  and  that  this 
cannot  be  done  directly  or  indirectly  in  another  suit,  i.  e.,  a 
suit  against  the  ^^le95el." 

So  also  the  very  recent  case  of  Tlie  Queen  of  the  Faeific^  re- 
ported in  180  U.  S.,  at  page  49,  where  in  the  bill  of  lading 
there  was  a  limitation  of  thirty  days'  time  within  which  ti) 
present  a  claim  for  damages  for  loss  on  a  ves^  belonging  to 
the  Pacific  Coaeit  Steamship  Company.  The  vessel  was  sunk 
with  her  cargo  but  afterwartls  raised  and  repaired.  No  presen- 
tation of  claim  was  ever  made  until  four  veai^  thereafter, 
when  the  vessel  was  libelled.  The  defense  set  up  non-compli- 
ance with  the  provision  in  the  bill  of  lading.  The  answer  was 
made  that  the  "limitation  applied  only  to  the  claim  against  the 
steamship  company  or  any  of  the  stockholders  thereof,  and  not 
to  claims  against  the  vessel." 

Whereupon  the  Supreme  Court  said: — 

"The  first  objection  is  quite  too  technical.  It  virtually  as- 
sumes that  there  were  two  contracts,  one  with  tlie  company 
and  one  with  the  ship,  the  vehicle  of  transportation  owned  and 
employed  by  the  company;  and  that  while  the  company  as  to 
all  its  other  property  is  protected  by  the  contract,  as  to  this 
particular  property  used  in  carrying  it  out,  it  is  not  so  pro- 
tected.    But  if  such  be  the  case  mth  respect  to  this  particular 
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stipailatioaa,  must  it  iDOit  be  so  with  respect  to  the  other  stipula- 
tions?  Thus — 'the  responsibility  of  eaid  company  9hall 

cease  immediately  upon  the  delivery  of  the  said  goods  fiom. 
the  ship's  tackles.'  Can  it  be  possible  that  the  responfiibility 
of  the  sJiip  shall  not  oeaee  at  the  same  time?  *The  company 
shall  not  be  held  responsible  for  any  damage  or  loss  resulting^ 

from  fire  at  sea  or  in  port '  but  shall  the  company  be- 

cxempt  and  not  the  ship? Theee  questions  can  admit  of 

but  one  ajiswer.  There  was  in  truth  but  one  contract  and  that 
was  between  the  libellants  upon  the  one  part  and  the  com- 
pany in  its  individual  capacity,  and  as  the  representative  of  the 

ship  upon  the  other The  'claim'  is  in  either  case  against 

the  company,  though  the  suit  may  be  against  the  property." 

In  conclusion,  I  am  of  the  opinion  that  as  the  proximate  cause 
of  the  injury  to  the  libellant's  goods  was  due  to  fire  on  board 
the  "C.  D.  Bryant,"  not  shown  to  be  due  either  to  the  "design 
or  neglect"  of  the  owners  of  said  vessel,  the  niegligence  shown 
being  that  of  the  officers  and  men  of  the  ship  in  the  "manage- 
ment of  the  veesel,"  the  owners  are  not  responsible  under  Sec- 
tion 4282  of  the  Revised  Statutes,  and  both  the  owners  and  the 
vc«5el  are  exempted  under  the  terms  of  the  third  Section  of  the 
Harter  Act,  under  the  circumstances  as  sdiown  in  this  case- 
Therefore,  the  libel  as  to  the  vessel  should  be  dismissed,  and  the 
same  is  hereby  ordered  dismiglsed  without  prejudice  and  with- 
out costs. 


IN  THE  MATT^ER  OF  THE  BANKRUPTCY  OF  LUM 

MAN  SUK,  a  voluntary  bankrupt 

Decided:     September  20th,  1901. 

1.  The  provisions  of  Subdivision  "f."  of  Section  67  of  th'e  Bankruptcy 
Act  of  1898  apply  equaUy  to  voluntary  as  well  as  to  involuntary 
proceedings  in  bankruptcy. 

2.  Subdivisions  "c."  and  "f."  of  Section  67  of  the  Bankruptcy  Act  are 
hopelessly  in  conflict,  but  the  weight  of  authority  and  the  better 
reasoning  sustain  Subdivision  "f."  where  there  is  any  question  a& 
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to  which  shall  prevail  in  a  proceeding  relative  to  liens  upon  the 
property  ot  a  bankrupt  obtained  through  legal  proceedings  within 
four  months  prior  to  the  filing  of  a  petition  in  bankruptcy. 
S.  On  the  hearing  of  an  ord^er  of  Court  directed  to  the  Sheriff  of  the 
Territory  of  Hawaii,  upon  application  of  the  Trustee  of  the  estate 
of  a  voluntary  bankrupt,  to  show  cause  why  he  should  not  turn 
over  to  said  Trustee  a  certain  stock  of  merchandise  in  his  posses- 
sion belonging  to  the  bankrupt,  and  levied  upon  and  held  by  said 
Sheriff  under  an  execution  issued  in  pursuance  of  certain  Judg- 
jments  rendered  against  the  bankrupt  by  the  District  Court  of  the 
city  of  Honolulu,  Territory  of  Hawaii,  and  in  favor  of  a  creditor  of 
the  said  bankrupt,  whene  it  appeared  that  the  said  judgments  were 
rendered  on  the  third  day  of  July,  1901,  and  the  adjudication  In 
bankruptcy  was  made  on  the  17th  day  of  July,  1901;  Held,  that 
under  the  provisions  of  Subdivision  "f."  of  Section  67  of  the  Bank- 
ruptcy Act  of  1898,  which  controls  in  this  proceeding,  said  judg- 
ments having  been  obtained  "within  four  months  prior  to  the  filing 
of  the  petition  in  bankruptcy,"  are  null  and  void;  the  execution 
thereunder  ordered  released,  and  the  Sheriff  directed  to  turn  over 
the  property  In  his  possession  to  the  Trustee  of  the  Bankrupt's 
estate  to  be  administered  by  said  Trustee  as  a  part  of  the  assets 
of  said  estate. 


Application  of  Tnistjee  to  re- 
cover    property   held    by    High 
In    Bankruptot.  /    Sheriff  of  Territory  under  execu- 

tion issued    upon   judgments  of 
Territorial  Courts  made  prior  to 
»     adjudication  in  bankruptcy. 

Wade  Warren  Thayer^  Trustee  in  propria  persona, 
A,  Wilder^  Attorney  for  High  Sheriff  of  Territory,  Arthur 
M.  Brown. 

EsTEE,  J.  The  hearing  in  this  matter  w^s  had  upon  the  pe- 
tition of  Wade  Warren  Thayer,  Trustee  of  the  above  named 
bankrupt.,  prajnng  this  Court  for  an  order  to  be  ia?ued  to  Arthur 
M.  Brown  as  High  Sheriff  of  the  Territory  of  Hawaii,  requir- 
ing him  to  show  cause  before  this  Court  why  he  should  not  de- 
liver up  to  said  trustee,  a  certain  stock  of  merchandise  in  his 
possession  belonging  to  said  bankrupt,  fidtuated  in  a  store  at  1037 
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Nuuami  street  in  Honolulu,  and  which  the  said  High  Sheriff 
held  under  and  by  virtue  of  an  execution  issued  in  pursuance  of 
certain  judgments  rendeoned  on  the  3rd  day  of  July,  1901,  in  the 
District  Court  of  Honolulu,  Territory  of  Hawaii,  in  favor  of 
S.  M.  Grinbaum  &  Ck>.,  and  against  the  said  bankrupt,  and  a 
portiou  of  which  said  stock  of  merchandise  the  said  High  Sheriff 
was  about  to  sell  at  public  auction. 

The  facte  as  shown  on  thei  hearing  appear  to  be  thJese: 

On  the  17th  day  of  July,  1901,  Lum  Mam  Suk  filed  in  this 
Court,  in  due  and  regular  form,  a  petition  praying  to  be  ad- 
judged a  bankrupt,  and.  thereafter,  on  the  18th  djay  of  July, 
1901,  an  order  was  made  by  this  Oourt  declarin!g  and  adjudg- 
ing the  said  petitioner  a  bankrupit. 

It  furtheor  appears,  that  prior  theireto,  to  wit:  on  the  3rd  day 
of  July,  the  District  Court  of  Honolulu,  Island  of  Oahu,  ren- 
dered four  judgments  against  the  said  Lum  Man  Suk,  doing 
businees  as  the  Chu  Yip  Company,  in  favor  of  M.  S.  Giinbaum 
&  Co.,  Limited,  and  ecsecutions  issued  out  of  said  District  Court 
to  Arthur  M.  Brown,  the  High  Siheriff  of  Honolulu,  under 
which  he  took  posseesion  of  the  stock  of  merchandise  formiaig 
a  part  of  the  assets  of  said  bankrupt,  and  was  about  to  sell  the 
same  to  satisfy  said  judgments  when  this  order  to  show  cause 
was  issued. 

The  Trustee  of  the  bankrupt  claims  possession  of  these  goods 
iindior  the  provisions  of  Subdivision  f  of  Section  67  of  the 
Bankruptcy  Act  of  1898,  the  said  executioais  being  issued  upon 
judgments  rendered  within  four  months  prior  to  the  filing  of 
the  petition  in  insolvency  of  the  bankrupt  and  the  order  of 
adjudication  of  bankruptcy,  while  the  High  Sheriff  claims  that 
this  is  not  a  case  falling  under  the  provisions  of  Subdivision  f 
of  Section  67,  but  is  controlled  by  the  provisions  of  Subdivision 
0   of  said  Section  67. 

There  is  no  dispute  as  to  the  fact  that  this  judgment  was  ob- 
tained against  the  insolvent  within  four  months  prior  to  the 
filing  of  the  petition  in  bankruptcy,  amd  the  adjudication  there- 
on.    The  point  raised  by  the  counsel  for  the  High  Sheiiff  that 
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Subdivision  f  applies  only  "to  involuntary  proceedings  in 
bankruptcy  is  not  a  good  one  in  view  of  the  provLsions  of  Sub- 
division 1  of  Section  1  of  the  Bankruptcy  Act,  which  provides 
that  the  words — 

"A  person  against  whom  a  petition  haa  been  nled  shall  in- 
clude a  person  who  has  filed  a  voluntary  petition." 

In  re  Blair,  108  Fed  Rep.  629;  In  re  Lesser  et  ai.,  108  Fed. 
Rep.  203;  In  re  Ijcsser,  100  Fed  Rep.  433;  In  re  Richards, 
96  Fed.  Rep.  935.  O.  C.  A. 

There  seems  to  be  a  difference  of  opinion  between  some  of 
the  United  States  Courts  as  to  the  construction  to  be  given  to 
Subdivisiome  c  and  f  of  Section  67,  which  subdivisions 
are  hopelessly  in  conflict;  but  I  am  clearly  of  the  opinion  that 
not  only  the  weight  of  authority  but  the  better  reasoning  sus- 
tains Subdi\iision  f  where  theire  is  any  question  as  to  which 
shall  prevail  in  a  proceeding  relative  to  liens  upon  the  property 
of  a  bankrupt  and  obtained  through  legal  proceedings  within 
four  months  prior  to  the  adjudication.  This  would  seem  to  be 
in  accordance  with  the  well  known  rules  of  statutory  construc- 
tion. 

As  was  said  by  the  Circuit  Court  of  Appeals  in  the  case  of  In 
re  Richards,  96  Fed.  Rep.  935,  939: 

"The  tsvo  SubdivifiionB  o  and  f  of  Section  67  of  the 
Bankruptcy  Act  relating  to  the  effect  of  an  adjudication  of 
bankruptcy  uppni  exi&ting  liens  upon  the  property  of  a  bank- 
rupt accquired  through  legal  proceedings  are  irreconcilable  and 
antagonistic;  and  therefore  in  any  case  of  conflict  between  them 
the  former  must  give  way  to  the  latter." 

The  Court  f  mtiier  saying, — 

"All  liens  obtained  through  legal  proceedings  against  an  in- 
solvent debtor  within  four  months  prior  to  the  filing  of  a  peti- 
tion in  bankruptcy,  by  or  against  him,  are  annulled  by  his  ad- 
judication as  a  bamkrupt  irrespective  of  the  question  whether 
the  debtor  suffered  or  permitted  the  lien  to  be  obtained,  and  ir- 
respective of  any  knowledge  by  the  creditor  of  the  debtor's  in- 
solvency." 
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See  also  St.  Cyr  v,  Daignault,  103  Fed.  Eep.  854. 

So  too,  in  the  very  recent  caisei  of  In  re  Kenny,  decided  by 
the  Circuit  Court  of  Appeals,  105  Fed.  Rep.  897,  where  the 
Court  in  constniing  Section  67  f,  uses  the  following  language: 

"There  can  be  no  doubt  that  it  was  the  intention  of  Congress 
by  this  Section  to  prohibit  creditors  of  the  bankrupt  from  ob- 
taindng  pfpefereoioee  over  otlier  creditors  as  the  result  of  any 
legal  proceedings  against  him  during  the  period  of  four  months 
prior  to  the  filing  of  the  petition;  and  apt.  words  are  UEied  to 
express  its  intention.  The  property  of  the  bankrupt  is  aafo- 
guarded  against  all  siucli  proceedings  by  the  provisions  that  such 
of  them  as  would  orddnarily  be  liens  against  sucJi  bankrupt  shall 
be  deemed  null  and  void,  and  the  property  wholly  discharged  and 
i^eleased  from  the  same." 

It  seems  to  me  from  the  aiithoriitie:s  quoted  I  am  compelled 
to  hold  that  Subdivision  f  controls  in  this  proceeding,  and 
the  judgments  under  which  the  executions  were  issued  and 
the  property  levied  upon  by  the  High  Sheriff,  Brown,  having 
been  obtained  within  "four  months  prior  to  the  filing  of  the 
petition  in  bankruptcy,"  are  null  and  void;  that  such  executions 
should  be  released  at  once  and  the  property  turned  over  to  the 
trustee  of  the  bankrupt  as  part  of  the  assets  of  his  estate  to 
be  administered  upon  by  the  said  trustee  for  the  benefit  of  the 
creditorg  of  the  said  bankrupt  under  the  provisions  of  the 
Bankruptcy  Act.    It  is  so  ordered. 

Note:  See  In  Matter  of  Estate  of  S.  W.  Ledcrer. 
Infra  P. — 
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UNITED  STATES  OF  AMERICA  v.  ESTATE  OF  BER- 
mCE  PAUAHI  BISHOP,  DECEASED,  AND 
JOSEPH  O.  CARTER  ct  al  TRUSTEES  UNDER 
THE  WILL  OF  BERNICE  PAUAHI  BISHOP,  DE- 
CEASED; OAHU  RAILWAY  AND  LAND  COM- 
PANY, A  CORPORATION:  THE  DOWSETT  COM- 
PANY, LIMITED,  A  CORPORATION:  THE  HO- 
NOLULU SUGAR  COMPANY,  A  CORPORATION: 
HONOLULU  PLANTATION  COMPANY,  A  COR- 
PORATION: CHOW  AH  FO,  JOHN  li  ESTATE, 
LIMITED,  A  CORPORATION:  WILLIAM  G. 
IRWIN,  OAHU  SUGAR  COMPANY,  LIMITED,  A 
CK)RPORATION;  BISHOP  &  COMPANY,  A  CO- 
PARTNERSHIP. 

Decided:     Ootobeb  7,  1901, 

1.  In  the  absence  of  any  law  of  the  Territory  of  Hawaii,  or  of  any  rule 
either  of  the  courts  of  the  Territory  or  of  this  Ck>urt  declaring  that 
in  an  action  of  eminent  domain,  that  the  answers  shall  be  unveri- 
fied, it  is  within  the  power  of  the  Court  to  require  that  verified 
answers  shall  be  filed  to  the  verified  petition  or  complaint,  in  con- 
formity to  the  usual  and  uniform  rule  of  pleading  that  when  a 
complaint  or  petition  is  by  law  required  to  be  verified,  a  veri- 
fied answer  shall  be  made  thereto. 

2.  The  oath  of  defendant  to  the  allegations  of  his  answer  ia  quite  as 
much  in  the  interest  of  the  enforcement  of  public  justice  as  the 
oath  of  the  plaintiff  to  his  petition. 

3.  Sections  914  and  918  of  the  Revised  Statutes  of  the  United  States 
should  be  considered  together.  A  discretion  is  left  with  both  the 
Circuit  and  District  Courts  of  the  United  States  to  so  arrange  their 
practice,  pleadings  and  forms  and  modes  of  proceeding  as  "may 
be  necessary  for  the  advancement  of  justice  and  the  prevention 
of  delays  in  proceedings." 

4.  Where  a  motion  to  strike  out  certain  portions  of  the  answers  of 
defendants  was  granted,  and  certain  defendants,  instead  of  strik- 
ing out  the  objectionable  matters  and  filing  the  original  answers 
as  amended,  filed  new  and  difCerent  answers  consisting  of  a  general 
denial  unverified,  with  a  notice  of  what  the  defense  would  be 
forming  a  part  of  said  answers,  a  motion  to  strike  said  amended 
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answers,  so-called,  from  the  files  granted,  with  leave  to  defendants 
to  file  the  original  answers,  re-engrossed  and  verified,  to  conform 
to  the  original  order  of  the  Court 

Eminent  Domain.    Motion  to  Strike  Out  Certain  Amended 

Answers. 

J,  J.  Du7ine,  United  States  Aissistajit  District  Attorney,  ap- 
pearing for  the  pkintiff. 

Hatch  rf  Sillimany  appearing  for  tiie  defendants,  Oahu  Sugar 
Company,  Limited,  Oaihu  Eailway  and  Land  Company,  Limited, 
Homiohilu  Plamitajtion  Company,  and  The  Dowse^t  Company, 
limited,  defendanits  concerned  in  the  motion. 

EfiTEE  J.  On  th©  6th  day  of  July,  1901,  this  actioia  was 
instituted  by  thie  filing  of  a  verified  complaint  on  the  part  of 
the  United  States  and  the  issuance  of  a  summoais  directed  to 
all  of  the  defemdan-ta  named  in  the  said  petition;  thereafter,  on 
the  26th  day  of  July,  1901,  the  said  summons  was  returned 
and  filed  with  return  of  service  mad.e  bv  the  DeT>utv  United 
States  Marshal,  upon  the  following  named  defendants  to  wit: 

Estate  of  Bemioe  Pauahi  Bishop,  deceased,  Oahu  Eailway 
and  Land  Company,  Limited,  The  Dowsett  Company,  Limited, 
Honolulu  Sugar  Company,  Honolulu  Plamtation  Company, 
John  li  Estate,  Limited,  William  G.  Invin,  Bishop  &  Com- 
pany, and  the  Oahu  Sugar  Company,  Limited. 

Thereafter,  verified  answers  were  filed  in  the  case  by  the 
defendants,  Oahu  Sugar  Company,  Limited,  The  Honolulu 
Plantation  Company,  Limited,  The  Oahu  Eailway  and  Land 
Company,  Limdted,  the  Estate  of  Bernice  Pauahi  Bishop,  de- 
ceaeed,  Estate  of  John  li.  Limited,  and  Bishop  &  Company. 
Each  of  said  verified  answers  contained  a  claim  for  a*  jury  trial 
fis  a  part  of  the  allegations  thereof. 

The  attorney  for  the  petitioner  deeming  said  matter  irrelevant, 
made  a  motiani  to  strike  out  all  that  portion  of  each  of  said 
answers  relating  to  the  claim  for  ai  jury  trial,  and  this  Court 
on  the  18th.  day  of  September,  ordered  said  matter  stricken 
from  each  of  said  answers  and  by  its  written  order  gave  each 
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of  the  defend'aiits  ten  days  within  which  to  file  amended  answers 
thereafter  "and  to  take  such  other  steps  as  they  may  be  ad- 
vised." 

Within  saiid  ten  days,  the  defendants,  John  li  E?tate,  Limited, 
Bishop  &  Company  and  the  Estate  of  Bemioe  Pauahi  Bishop, 
deceased,  filed  answers,  edmilar  in  form  and  substance  as  their 
original  amewena  with  the  redundant  matter  stricken  out,  and 
these  ane^veis  were  veiified  as  were  their  original  answers. 

While  the  defendants,  Oahu  Sugar  Company,  Limited,  the 
Oahu  Railway  and  Land  Company,  and  the  Honolulu  Plan- 
tation Company  filed  so-called  amended  amswere  which  were 
new  and  different  answers  entirely.  They  were  geoiieinal  denials 
unverified,  and  forming  a  part  of  each  answer  were  notices  of 
what  the  defense  to  the  action  would  he. 

The  Dowsett  Company,  Limited,  filed  its  first  answer  in  the 
case  on'  September  20th,  1901,  in  form  a  general  denial  and 
unverified. 

Thereafter,  on  the  23rd  day  of  September,  the  attorney  for 
the  petitioner  made  a  motion  to  strike  out  all  of  the  anc?wer8 
of  these  last  named  defendants,  said  motion  being  upon  the 
ground  that  said  so-called  ^^answers"  or  "amended  answers" 
were  and  each  of  them  was  "unverified,  unauthorized  by  any  law 
or  rule  or  order  of  Court,  sham,  irrelevant,  contradictor)',  in- 
consistent, insufiicien/t,  substituted  but  not  amended  matter,  not 
specific  and  evidentiary  and  probative." 

This  motion  came  on  regularly  to  be  heard  on  September 
oOth,  1901,  and  it  is  this  motion  the  Court  is  now  ooni^idering. 

The  principal  quotation  arising  under  this  action  so  far  as 
the  defendants,  Oahu  Sugar  Company,  Limited,  Oahu  Railway 
and  I^nd  Company  aaid  The  Honolulu  Plantation  Company 
are  concerned,  is  whether  they  have  gone  beyond  the  scope  of 
tbie  order  of  this  Court  striking  out  the  irrelevant  and  redund- 
ant matter  complained  of  in  the  first  motion  to  stinke  out  por- 
tion of  each  of  the  original  answeis. 

It  seems  to  me  clear  that  there  could  be  no  such  construc- 
tion placed  upon  such  order  as  would  entitle  these  defendants 
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to  take  the  steps  they  have  taken  in  this  matter.  The  order  was 
intended  simply  to  allmv  the  filing  of  amended  answ«ers  with 
Ihe  oflFensive  matter  strickem  therefrom,  and  as  that  matter  was 
copied  in  the  oirder  and  related  entii^ly  to  the  question  of  a 
claim  for  a  jury  trial,  it  could  not  be  misunderstood.  The 
Avords  '^and  take  sueh  other  steps  as  they^  may  be  advised"  was 
initended  by  the  Court  to  give  said  defendaiMts  an  opportunity 
to  renew  thedr  applicadon  for  a  jury  in  any  proper  manner. 

This  was  evidently  clear  to  the  other  defendants  in  tlie  case 
appearing  upon  thei  first  motion,  for  they  filed  verified  answers 
herein  with  the  redundant  matter  stricken  out 

But  counsel  claims  they  are  following  the  local  practice  in 
the  Courts  of  this  territorjr  by  filing  this  form  of  an  unveri- 
fied answer  and  that  as  the  United  States  is  proceeding  under 
the  provisions  of  the  Act  of  Congress  of  August  1,  1888,  that 
this  Court  is  bound  to  follow  the  same  territorial  laws  in  rela- 
tion "to  practise,  pleading,  forms  and  modes  of  proceeding.'' 

It  should  be  noted,  tliat  the  single  object  of  condemnation 
proceedings  is  to  fix  the  compensation  for  the  property  taken. 
O^Hare  v.  Railroad^  139  111.  151;  Lamh  v.  Schottler  ct  al.y 
54  Cal.  319;  Gurrism  v.  New  York,  21  Wall^U,  S.  196. 

And  the  object  of  all  trials  is  to  bring  out  the  truth,  and  as 
the  pleadings  precede  the  triad,  the  pleadings  should  allege  tha 
truth.  That  canaiot  be  done  under  a  vierified  complaint  and  an 
unverified  answer.  As  a  rule  the  one  is  the  sodetmn  testimony 
of  the  plaintiff  himself;  the  other  the  unverifited  allegations  of 
defendant's  attorney.  The  one  confines  plaintiff  to  exact  and 
truthful  statements  under  oath;  the  other  opens  wide  the  field 
of  inquiiy  by  unverified  allegations  which  may  be  true  or  false 
but  which  necessarily  lead  to  delay  and  whioh  can  serve  no 
good  purpose. 

Section  2  of  the  Act  of  Congrees  of  August  1,  1888,  being 
"An  Act  to  authorize  condemnation  of  land  sites  for  public 
buildings  and  other  purposes",  under  which  this  piroceeding 
is  instituted,  is  almost  identical  in  language  mth  Section  914 


144  OCTOBER^  1901. 

of  the  Revised  Statutes  of  the  United  States,  which  prescribes 
that: 

"The  practice,  pleadings  and  forms  and  modes  of  proceed- 
ing in  civil  causes in  the  Circuit  and  District  OoxiirtB 

shall  oonform  as  near  as  may  be  to  the  practice,  pleadings, 
forms  and  mode  of  proceeding  existing  at  the  time  in  like  causes 
in  the  courts  of  record  of  the  state  within  which  such  Circuit 
or  District  Courts  are  held,  any  rule  of  the  Court  to  the  con- 
trary notwithstBuding." 

Section  918  of  the  Revised  Statutes,  forming  a  part  of  the 
same  Act  as  Section  914,  and  embodied  in  the  rules  of  this 
Court,  p!W>vide&: 

"That  the  several  Circuit  and  District  Courts  may  from  time 
to  time,  and  in  any  manner  not  inconsistent  wdifch  any  law  of 
the  United  States  or  with  any  rule  prescribed  by  the  Supreme 
Court,  make  rules  and  orders  directing  thie  returning  of  \mts 
and  prooeeses,  the  filing  of  pleadings,  the  taking  of  rules,  the 
entering  and  making  up  of  judgments  by  default,  and  other 
matters  in  vaeation,  and  otherwise  regulate  their  own  practice, 
OB-  may  be  necessary  or  convenient  for  the  advancement  of 
justice  an;d  the  prevention  of  delays  in  proceedings." 

It  is  clear  that  any  construction  by  the  Courts  of  the  language 
of  Section  914  of  the  Revised  Statutes  would  be  equally  ap- 
plicable to  Section  2  of  the  Act  of  August  1,  1888. 

As  was  said  by  the  Supreme  Court  of  the  United  States  in 
construing  Section.  914  of  the  Revised  Statutes  and  other  Sec- 
tions thereof  including  Section  918, — 

"It  is  obvious  that  a  strict  and  literal  conformity  to  the  state 
provisions  regulaiting  procedure  is  practically  impossible  or  at 
least  not  without  overturning  and  disarranging  the  settled  prac- 
tice in  the  Federal  Courts.  Sluipard  v,  AdcimSy  168  U.  S.  618- 
624;  also  quoting  approvingly  from  the  case  of  Indianapolis 
d  St  Louis  R.  R.  Co.  V.  Horstj  93  U.  S.  291,  where  a  similar 
view  was  taken  and  the  Court  thesne  saying: 

"The  conformity  is  required  to  be  W  it'Car  as  may  6e,'  not 
as  near  as  may  be  possible  or  as  near  as  may  be  practicable. 
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Tho  indefiniteness  may  have  been  suggested  by  a  purpose;  it 
devolved  upooi  the  judges  to  bo  affected  the  duty  of  construing 
and  deciding  and  gave  them  the  power  to  reject  as  OongreeB 
doubtless  expected  they  would  do,  any  subordinate  provision  in 
ffuch  state  statute  which  in  their  judgment  would  unwisely 
encumber  the  administration  of  the  law  or  tend  to  defeat  the 
ends  of  justice  in  thedr  tribunals." 

It  was  also  held  by  the  Supreme  Court  in  the  case  of  In  re 
Chateaugay  Ore  d  Ircm  Go.y  petitioner,  128  U.  S.  544,  that  "the 
practice  and  rules  of  a  state  Court  do  not  apply  to  the.  pro- 
ceedings taken  in  a  Circuit  Court  of  the  United  States  for  the 
purpose  of  reviewing  in  this  Court,  a  judgment  of  such  Circuit 
Court;  and  that  such  rules  and  practice  embracing  the  prepara- 
tion, perfecting,  settling  and  signing  of  a  bill  of  exceptioosji 
are  not  within  the  practice,  pleading^.,  forms  and  modes  of  pro- 
ceeding which  are  required  by  Section  014  of  the  Revised 
Statutes  to  conform  as  near  as  may  be  to  those  existing  at  the- 
time  in  like  causee  in  the  Courts  of  Record  of  the  state."  See* 
also  aV.  p.  R.  R.  Co.  v,  Denton,  146  U.  S.  202. 

It  would  appear  also  from  the  provisions  of  Section  918^ 
above  quoted,  and  the  foregoing  decisions  that  the  two  Sections,. 
914  and  918  should  be  considered  together  and  that  while  this- 
Court  should  conform  to  the  practice,  and  pleading,  forms  and 
mode  of  proceeding  of  the  state  Courti^  as  near  as  may  be,  yet 
a  discretion  is  left  with  both  the  Circuit  and  District  Courts  to 
s«  •  aarange  their  pmctice,  pleadings,  forms  and  modes  of  pro- 
ceeding as  "may  be  njoceefairy  for  the  advancement  of  justice  and 
the  prevention  of  delays  in  proceedings."  (^) 

The  forms  of  pleading  dn  the  territorial  Courts  of  Hawaii  ai-e 
certainly  original  with  this  territory,  although  it  is  daimed  that 
the  following  has  befen  the  law  for  over  fifty  years.         < 

It  is  provided  by  Section  1215  of  the  Civil  I^ws  thereof ^ 
that: 

"Every  civil  action  hereafter  to  be  tried  in  any  of  the  Courts 
of  record  in  this  Republic  (now  Territory)  sihall  be  com- 
menced by  petition,  which  petition  shall  be  verified  by  the  oath. 

lO-U.  s.  D. 
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of  the  plaintiff  or  some  one  in  his  behalf  depoedng  to  the  best 
of  his  knowledge  and  belief." 

Plaintiff  complied  with  this  requiremen/t  of  the  statute  and 
verified  its  petition  filed  herein. 

As  to  the  answers  to  be  interposed,  Section  1 223  of  the  same 
Civil  Laws  provides: 

"It  shall  be  incumbent  upon  every  defendant  served  with 

process  of  summonis to  file  mth   the  Clerk  of  the 

Court,  an  answer  to  the  pladntiff's  demand,  either  admitting 
4x\\  the  facts  stated  in  the  petition  to  be  true,  and  denying:  that 
they  are  sufficient  in  law  to  support  the  plaintiff^s  demand, 
, or  denying  the  truth  of  the  facts  stated  in  the  peti- 
tion which  shall  form  an  issue  of  fact  to  be  determined  by  the 
jury.  After  either  of  theeei  answefre,  there  shall  be  no  further 
pleading." 

I  have  been  unable  to  find  any  other  statute  of  the  Civil 
Laws  of  Hawaii  or  any  rule  of  Court  requiring  either  that  the 
«aid  answer  should  or  sliiould  not  be  verified.  But  all  petitions 
•(or  complaints)  must  he  so  verified.  This  Court  assumes  that 
from  the  very  nature  of  the  answer  prescribed  in  Section  1 223, 
it  must  be  \iorified,  l)ecause  the  answer  must  deny  tne  truth  of 
the  facts  stated  in  the  (sworn)  petition,  in  oi-der  tliat  they 
shall  form  "an  issue  of  fact  to  be  determined  by  the  jury." 

There  is  nothing  in  the  rules  of  this  Court  upon  the  subject 
of  verification  of  pleadings  in  ca6es  of  thia  character. 

But  tiie  pleader  has  no  right  to  assume  that  because  the 
statute  is  silent  on  the  single  point  as  to  the  verification  of  the 
answer  while  requiring  a  verified  complaint,  that  the  usual  and 
unifonn  rule  of  pleading  shall  not  be  followed,  namely,  that 
when  the  complaint  or  petition  is  by  law  required  to  be  verified 
that  a  verified  answ^er  shall  be  made. 

"Tlie  oflice  of  a  pleading  is  to  ixresent  the  cause  of  action  on 
the  ojiio  side  and  the  cljpfense  on  the  other  and  this  is  true  of 
any  sj'stem  of  pleading.  The  principles  of  pleading,  whatever 
the  svstem,  are  al^vays  the  same." 
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Jiooiie  on     Code  Pleading,      Sections  2     and  3.    Budding- 
ton  v.  Bar  is  f  6  How.  Prac.  401. 
County  t\  Decker,  30  Wis.  624. 

This  opinion  is  not  intended  ia  any  way  to  influence  the 
practice  in  the  territorial  Ooiirts  except  as  such  practice  would 
interfere  with  the  usual  rules  of  pleading  in  this  Court.  It 
is  clear  to  the  Court  that  tlie  oath  of  defendanit  to  the  allega- 
tions of  the  answer  is  quite  as  much  in  the  interest  of  the  en- 
forceraent  of  public  justioe  as  the  oath  orf  plaimtiff  to  his  peti- 
tion, and  it  seems  unreasonable  to  put  the  plaintiff  upon  his 
oath,  and  lea^ne  the  defendants  to  file  any  sort  of  an  unverified 
denial  they  may  see  fit.  And  so  in  thie  absence  of  any  law  of 
the  Territorv  of  Hawaii,  or  of  anv  rule  of  either  the  Courts 
of  the  territory  or  of  this  Court,  declaring  that  in  this  form 
of  action,  the  answers  shall  be  unverified,  this  Court  must  hold 
that  it  is  within  its  power  to  require  that  verified  answers  shall 
be  filed  to  the  verified  petition  or  complaint  herein. 

It  has  been  held  that — 

"The  vei-ification  of  pleadings  by  which  the  contention  be- 
tweeni  litigants  is  narrowed  to  the  minimum  is  calculated  to 
promote  the  ends' of  justice  by  constraining  the  parties  to  limit 
their  controversy  to  snch  matter  as  they  can  respectively  deny 
and  affirm  on  oa.th."  Cottier  v.  Stimson,  18  Fed.  689,  691. 
Osborne  v.  City  of  Detroit,  28  Fed.  385-8.  Erstein  v.  Roths- 
child, 22  Fed.  61,  64. 

The  foregioing  is  the  rule  adopted  ia  other  United  States 
Courts  and  it  seems  sustained  by  the  better  reasoning. 

In  oondusioni,  therefore,  this  Court  holds  that  the  so-called 
amended  answers  of  the  Oahu  Railway  and  Land  Company, 
the  Oaihu  Sugaor  Company  and  the  Honolulu  Plantation  Com- 
pany, should  be  stricken  from  the  files  because  they  are  not 
within  the  terms  of  the  order  of  this  Court  dated  September 
18,  1901,  striking  out  a  portion  of  the  original  answers  of  said 
defendants  thieretofore  filed  herein,  ai-o  general  denials  and  not 
verified;  and  that  the  answer  of  Dowse tt  Company,  Limited, 
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be  stricken  from  the  files  nporii  the  ground  that  it  is  unverified 
and  a  gemeral  denial. 

That  the  defendante,  Oahu  Eailixmd  and  Land  Company, 
Oahn  Sugar  Oompany  amd  Honolulu  Plantation  Company  shall 
oaeh  have  three  days  from  the  date  hereof,  within  which  to  file 
their  ooTginal  answers  re-emgroBBed  to  conform  to  the  order  of 
this  Court  previously  made,  Btriking  from  said  answere  their 
and  each  of  their  claims  for  a  jury  trial;  and  the  defeadant, 
Dowsett  Oompiamy,  Limited,  is  hereby  given  three  days  from 
the  date  hiereof  within  which  to  file  a  duly  verified  amended 
answer. 

Note  1.     See  the  case  of  Berger  v.  Bishop.    Infra.    P  405 


UNITED  STATES  OE  AMFJIICA  v.  KAWASAKI. 

Dated:     October  29,  1901. 

1.  By  Section  3242  of  the  Revised  Statutes  of  the  United  States  a 
special  tax  is  required  for  the  privltege  of  carrying  on  the  business 
of  a  retail  dealer  in  liquors. 

2.  Retail  dealer  in  liquors  defined  by  Section  3244  (4th  SubdY.) 
R.   b^.   XJ.   S. 

3.  The  words,  "otherwise  than  as  hereinafter  provided,"  found   In 

Subdivision  fourth  of  Section  3244  of  the  R.  S.  U.  S.,  have  been 
held  by  the  Supreme  Court  of  the  United  States  to  refer  to  whole- 
sale liquor  dealers  in  distilled  spirits,  wholesale  and  retail  dealers 
in  malt  liquors,  brewers  and  others  who  are  either  exempt  from 
taxation  or  pay  a  difTerent  tax. 

4.  When  a  person  obtains  spirituous  or  malt  liquors  which  he  intends 
to  sell  again  in  small  quantities  to  anyone  who  wishes)  to  purchase 
the  same,  or  who,  having  spirituous  or  malt  liquors  on  hand,  in- 
tends to  sell  the  same  to  any  person  who  may  apply  for  them  in 
small  quantiti<es,  or,  in  the  language  of  the  statute,  "in  quantities 
of  less  than  five  gallons,"  he  must  pay  the  special  tax  required  by 
the  government,  and  any  failure  to  do  so  is  a  violation  of  the  law. 

Criminat,  Law.       Indictment  Under  Section  3242  of  tite 
Revised  Statutes  of  the  United  States. 

Rohert  W.  Breclconis,  U.  S.  District  Attorney,  for  the  govern- 
ment. 
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Franl'  E,  Thomps&iij  for  the  defendant 

CHARGE    TO   THE"  JURY. 

EfiTEE,  J.  Gentlemen  of  the  Jury:  The  defendant  in  this 
(»4ise  ifi  indicted  for  violating  the  provisionB  of  Section  3242  of 
the  Kevised  Statutes  of  the  United  States,  in  that  he  oarnlod 
on  the  bnainesa  of  a  retail  liquor  dealer  without  having  paid, 
the  special  tax  required  by  the  government. 

To  this  indictment,  the  defendant  pleaded  not  guilty. 

In  this  cafie,  gentlemen,  you  are  to  be  the  sole  judges  of  the 
facts;  the  law  you  are  to  take  from  the  Court. 

In  all  erimimal  cases,  innocence  is  presumed  un.til  guilt  is 
proven.  I  therefore  instruct  you  that  in  considering  the  evi- 
dence in  this  case,  you  are  to  remember  that  the  burden  of 
proof  Kes  upon  the  government  to  establish  the  gliilt  of  the 
defendant,  and  you  are  to  give  the  defendant  the  benefit  of  all 
reasonable  doubts.  And  by  a  reasonable  doubt,  gentlemen,  I 
mean,  thart,  after  an  entire  comparison  and  consideration  of  all 
the  evidence^  your  minds  are  left  in  that  condition  in  which  you 
cannot  say  tharti  you  feel  an  abiding  conviction  to  a  moml  cer- 
tainty of  the  guilt  of  the  defendant. 

In  arriving  at  a  verdict  in  this  ease  you  are  not  necessarily  to 
be  conltrolled  by  the  number  of  vidtneeses  who  may  have  testi- 
fied on  one  side  or  the  other,  but  rather  by  the  conviction  which 
the  testimony  may  convey  to  your  minds  of  the  truth  or  falsity 
of  the  charge,  whether  such  testimony  be  given  by  one  or  many 
witnesses. 

Gen(tlemen  of  the  jury,  I  instruct  you  that  it  is  the  policy  of 
the  government  of  the  United  States  to  levy  a  special  tax  upon 
certain  occupations,  among  them  being  that  of  a  retail  dealer 
in  liquors. 

OongresB  has  defined  the  terms  ^'retail  liquor  dealer*'  as 
follows: 

"Every  persKHi  who  sells  or  offers  for  sale,  foreign  or  do- 
mestic distilled  spirits,  vdnee  or  malt  liquors,  otherwise  than 
as  hereinafter  provided,  in  less  quantities  than  five  gallons  at 
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the  same  time,  shall  be  regarded  as  a  retail  dealer  in  liquors." 
Subdivision;  4,  Section  3244,  R  S.,  U.  S. 

The  words  "otherwise  than  as  hereinafter  providied"  has  been 
held  by  the  Supreme  Court  of  the  United  States  to  refer  to 
wholesale  liquor  dealers  in  distilled  spirits,  wholesale  and  retail 
dealers  in  malt  liquors,  brewers  and  others,  who  are  either  ex- 
empt from  taxation  or  pay  a  diffeorent  tax. 

The  question  then  presented  for  your  consideration  in  this 
case  is, — 

Did  the  defendant  carry  on  the  busine?B  of  a  retail  liquor 
dealer? 

In  this  connection,  gentlemen,  I  instruct  you  that  when  a 
person  obtains  spirituous  or  malt  liquors  which  he  intends  to 
sell  again  in  small  quantities,  to  any  one  who  may  wish  to  puiv 
chaEe  the  same;  or  who  having  spirituous  or  malt  liquoirs  on 
hand,  intends  to  sell  those  spirituous  or  malt  liquors  to  any 
person  who  may  apply  for  the  same  in  small  quantities, — or, 
dn  the  language  of  the  statute  in  quantities  of  "lees  than  five 
gallons",  he  must  pay  the  special  tax  required  by  the  govern- 
mentb  And  if  he  does  not  pay  the  s-pecial  tax,  his  attempt  to 
carrj'  out  his  intention,  is  a  violation  of  the  law,  foff*  he  is  en- 
gaged in  the  business  of  retailing  liquor  without  having  con- 
formed to  the  law  by  the  payment  of  such  tax. 

I  instruct  you  further,  gentlemen,  that  if  you  bring  in  a 
verdict  in  this  ease  of  either  guilt  or  innocence,  it  must  be  by 
the  unanimous  assent  of  all  vour  members. 


CHARLES  ir.  BEOW:sr,  r.  T.  F.  DAVIDSON,  J.-  K 
SHAFER,  JAMES  NOTT  JR.,  E.  R.  BATH,  H.  GHER- 
ING,  W.  W.  CROSS,  A'.  PILAS,  E.  W.  QUIXX,  W. 
W.  GRAHAII,  JOnX  NOTT,  W.  J.  ENGLAND,  E. 
PAXTON,  0.  SELLERS,  PATRICK  O'DONNELL, 
FREDERICK  HOLLAND,  FRANK  RICKENBERG, 
A.  KISTER,  JOHN  MOORE,  K  GOULD,  THOMAS 
CALLIHAN,  JOHN  1X)E  SULLIVAN,  et  ah 
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Dated:     Octobek  30,  1901. 

1  A  contract,  combination  or  conspiracy  in  restraint  of  trade  under 
the  Act  ot  Congress  of  July  2nd,  1890,  is  one  wherein  two  or  more 
parties  agree,  either  in  writing  or  verbally,  either  as  indivlduala 
or  as  members  of  an  association,  not  to  sell  to  or  purchase  of,  or 
employ  or  accept  employment  from,  any  person  not  a  member  of 
such  association,  combination  or  conspiracy,  or  a  party  to  such 
contract,  with  the  intent  to  exclude  and  prevent  from  purchasing 
ifrom,  selling  to,  making  contracts  for  work  with,  or  hiring  as 
workers,  any  and  all  persons  not  a  member  of  such  association, 
combination  or  conspiracy,  or  a  party  to  such  contract. 

2.  The  fundamental  principle  of  the  law  of  damages  is  that  the  person 

injured  in  his  personal  or  property  rights  shall  receive  compensa- 
tion tberefor. 

3.  Elements  of  damage:  Actual  losses  which  can  be  specifically 
stated  and  proven,  such  as  loss  of  profits  from  inability  to  accept 
contracts;  actual  lessee  which  can  be  specifically  stated  and  proven 
from  increased  expenditures  Incurred  in  filling  contracts  already 
takten;  loss  and  injury  to  an  established  business. 

4.  Damages  must  be  reasonable  and  ascertainable  from  the  facts  pre- 

sented in  (evidence. 

5.  Burden  of  proof  on  plaintlfT  to  show  actual  damage  to  business. 

6.  Damages  must  be  specifically  stated  and  must  be  the  direct,  proxi- 
mate and  natural  consequence  of  the  contract,  combination  or  con- 
spiracy complained  of. 

Law.  Action  to  Recover  Damages  Under  Sections  3  and  7 
OF  "An  Act  to  Protect  Trade  and  Commerce  Against 
Unlawful  Restraints  and  Monopolies",  Dated  July  2, 
1890. 

Thonim  Fitch ,  for  plaintiiT. 

Magooti  <&  Thompson  anid  C.  G.  Bittinq^  for  defendants. 

CHARGE   TO   THE  JURY. 

EsTEE,  J.  Gentlemen  of  the  Jury:  This  is  an  action  at 
law  brought  by  the  plaintiff  to  recover  damages  which  he 
alleges,  he  has  sustained  through  injury  to  his  business  as  a 
mafirter  plumber,  having  his  shop  and  srtore  in  the  city  of  Hono- 
lulu in  the  Territoiy  of  Hawaii,  by  reason  of  the  defendants  en- 
tering into  an  agreement  in  writing,  which  as  plaintiff  alleges. 
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comes  within  the  prohibition  provisions  of  th:e  Act  of  Oongreas 
of  July  2,  1890,  entitled  *'An  Act  to  protect  tuade  and  oom- 
meroe  against  unlawful  restraints  and  monopolies,"  being  Chap- 
ter 647  of  Volume  One  of  the  Supplement  to  ifhe  Revised 
Statutes  of  the  United  States. 

The  especial  provisions  of  said  Act  which  plaintiff  ba£ies  his 
action  upon,  are  the  t^vo  following  Sections,  to  wit: 

Section  3,  which  reads  in  part  as  follows: 

^^Every  contract,  combination  in  form  of  trust  op  otherwise, 
or  oonspiracy  in  restnadnt  of  trade  or  commerce  in  any  territory 
of  the  United  States is  hereby  declared  illegal." 

"Every  pewaon  who  shall  make  any  such  conttuct  or  engage 
in  any  such  combination  or  oonspiracy  shall  be  deemed  guilty 
of  a  mjedemeanor '^ 

And  Section  7  of  said  Act,  which  reads  as  follows: 

"Any  person  who  shall  be  injured  in  his  business  or  property 
by  any  other  person  or  corporation  by  reason  of  anything  for- 
"biddien  or  dedared  to  be  unlawful  by  this  Act,  may  sue  therefor 
in  anv  Circuit  Court,  of  the  United  States  in  the  district-  in 
w^hich  tiie  defendant  resideB  or  is  found,  without  respect  to  the 
amount  in  controversy,  and  shall  recover  three  fold  the  damages 
by  him  sustained,  and  the  costs  of  suit  including  a  reasonable 
Attorney's  fee." 

Under  the  prohibition  of  these  two  Sections,  the  plaintiff 
charges  the  defend'ants  (certain  of  whom  belonged  to  an  aaao- 
<jiation  known  as  the  Master  Plumbers'  Association,  and  certain 
•others  to  an  association  known  as  the  Journeyman  Plumbeore' 
Union)  with  violating  Section  3  of  the  Act  above  quoted,  by 
entering  into  an  agreement  in  writing,  by  which  certain  of  the 
■defend'aaits  composing  the  aforesaid  Master  Plumbers'  Associa- 
tion, both  individually  and  as  members  thereof,  agreed  and 
promised  not  to  hire  or  employ  as  journeyman  plumbers  any 
person  or  persons  except  certain  other  of  the  defendanits  both 
individually  and  as  members  of   the  Journeyman    Plumbers' 
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Uiukm  aforesaid;  and  it  is  charged  that  the  said  defeald!alnts^ 
membeiti  of  the  said  Journeyman  Plumbers'  Union,  agreed  and 
promised  not  to  work  for  any  person  or  firm  except  the  defend- 
ants belonging  to  the  Master  Plumbers'  Aaeoeiatioin. 

It  is  further  ehargjed  that  by  reason  of  the  alleged  conitraet 
and  the  acta  of  the  defendants  thereunder,  plaintiff  has  bean 
injured  in  his  busLDtess  and  that  Bpeci<al  damages  have  been  in- 
flicted upon  him  by  reason  of  the  existence  of  said  contract,  in 
that  he  is  unable  to  obtain  any  of  the  defendants  who  are 
journeyman  plumbers  to  Avork  for  him  and  is  thereby  unable  to 
sell  plumbers  goods  or  supplies  or  to  take  contracts  or  execute 
work. 

A  contract,  combiniation  or  conspiracy  in  restraint  of  trade 
under  the  Act  of  Oongrees  of  July  2,  1890,  is  one  wherein  two 
or  more  parties  agree  either  in  writing  or  verbally,  either  as  in- 
dividuals or  as  members  of  an  asBociation,  not  to  sell  to  or  pur- 
chase of  or  employ  or  accept  employmenrt  from,  any  pereon  not 
a  member  of  such  association,  combination  or  conspiracy,  or  a 
party  to  such  contract,  mth  the  intent  to  exclude  and  prevent 
from  purchasing  from,  selling  to  or  making  contrax?te  for  work 
with,  or  working  for  or  hiring  as  workers,  any  and  all  persons 
not  a  member  or  members  of  such  association,  combinartion  or 
conspiracy,  or  a  party  to  such  contract. 

Genftlemen  of  the  jury,  you  are  to  be  the  judges  from  "due 
whole  of  the  testimony  introduced,  as  to  whether  a  combination 
or  conspiracy  in  restraint  of  trade  exists  or  did  exist  in  this 
case. 

The  Court  instructs  you  that  if  you  believe  from  the  evidence 
that  there  was  an  agreement  as  claimed  by  plaintiff,  binding 
the  members  of  the  Master  Plumbers'  Association  not  to  give 
employment  to  any  plumber  not  a  member  of  the  Journeyman 
Plumbers'  Union,  and  binding  the  membeie  of  the  Journeyman 
Plumbers'  Undon  not  to  accept  employment  from  any  one  not 
a  member  of  the  Master  Plumbers'  Association,  and  if  you  be- 
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lieve  from  the  evideoice  that  said.  agTeement,  if  any  there  was, 
waB  in  writing  aind  was  destroyed  by  the  defendants  or  any  one 
of  liheni,  them'  I  instruct  you  that  it  is  i>Pesumed  the  said  con- 
tract or  agreemen/t  in  writing,  if  paroduced,  would  haTe  been 
against  the  defendants,  for  the  presiunptioni  is  tliat  when  a  party 
'v^alfuUy  and  knowingly  desti'oys  a  written  comtract  he  does  so 
because  he  deems  it  to  his  intereBt  to  get  rid  of  it 

Genitlemen  of  the  jniy,  if  you  believe  from  the  evidence  that 
the  defendanits  or  any  two  or  more  of  them  agreed  either  in 
Avriting  or  verbally,  to  and  with  each  other,  or  with  any  pereon 
or  petBona  whaitsoever,  either  individually  or  as  direetoans,  trus- 
teep,  repreeenitativeB  or  membere  respectively,  of  tlie  Master 
Plumbers'  AteodLation,  or  of  the  Journeyman  Plumbers'  Union, 
or  both,  that  they,  who  were  master  plumbers,  would  not  employ 
any  person  as  a  journeyman  plumber  who  was  not  a  meonber 
of  the  Joumeij'man  Plumbers'  Union,  and  that  they  who  were 
journeyman  plumbers  would  not  accept  employment  from  any 
person  who  was  not  a  member  of  the  Masiter  Plumbers'  Asso- 
ciation,— aed  if  you  believe  from  the  evidence  thait  prior  to 
defendants  or  two  or  more  of  them  entering  into  such  an  agree- 
ment, the  plaintiff,  Charles  II.  BroAvm,  was  engaged  in  business 
as  a  master  plumber  in  the  city  of  Honolulu,  and  further  be- 
lieve from  the  evidence  that  one  of  the  objects  of  such  an 
agreement  between  defendante  or  any  two  or  more  of  them  with 
each  other  or  witli  any  person  whatever  was  to  prevent  the 
plaintiff,  Oharles  H.  Brown,  from  obtaining  plumbers  to  work 
for  him,  and  to  prevent  him  from  making  or  carrying  out  oon- 
traets  for  plumbing  work,  and  to  drive  him  out  of  business  as 
a  master  plumber, — ^then  you  are  instructed  that  such  an  agree- 
ment for  sudh  a  purpose  (if  you  believe  from  the  evidence  that 
such  an  agreement  for  such  a  purpose^  was  made)  Avas  a  conitract, 
eombiniaition  or  conspiracy  in  restraint  of  trade,  in  violation  of 
the  A(?t  of  Congress  of  July  2,   1890,  entitled  "An  Act  to 
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protect  trade  and  commeTco  agmnst  unlawful  iieetiiainitB  and 
monopoliesw" 

Gentlemen,  I  instruct  you  that  the  fundameiatal  principle  of 
the  law  of  damages  is  thart)  the  person  injured  in  hig  pejreon  or 
property  rights  shall  receive  compensation  therefor.  Whether 
in  contract  or  tort,  the  true  primary  consideration  is  the  same 
— comjjeoisaitkm  for  damages  suflered. 

I  instruot  you  that  in  estimiatang  damages,  if  you  believe 
from  the  evidence  that  damaga^  were  sustained  by  the  plaintiff, 
and  that  such  damages  would  not  have  been  sustained  except 
for  the  contract,  combinaition  or  conspiracy  of  defendants  re- 
ferred to,  you  have  a  riglit  to  take  into  consideration, — 

1st.  Actual  losses  which  can  be  specifically  stated  and 
proven;  such  as  loss  of  profits  from  inability  to  aocept  offered 
conitracts,  from  the  tabing*  and  fulfillment  of  which  specific 
profits  would  have  been  derived ;  2nd.  Actual  losses  which  can 
be  specifically  stated  and  proven  from  increased  expenditures 
incurred  in  fulfilling  contracts  already  taken;  and  3rd.  Loss 
and  injury'^  to  an  established  business. 

Gentlemen,  you  are  not  limited  as  to  the  amount  of  damage?, 
should  you  find  from  all  the  testimony  that  plaintiff  has  been 
damagied;  that  is  to  say,  you  are  the  sole  judges  of  whether 
plaintiff  has  been  damaged,  and  if  so,  in  how  much.  But  this 
must  be  controlled  by  the  testimony.  You  have  no  right  in 
fixing  the  damagies  to  go  into  the  field  of  conjecture  and  guess  at 
the  amount  of  injury  he  has  i^ffered,  if  any. 

If  you  find  from  the  evidence  that  the  plaintiff  has  been  in- 
jured in  his  business  by  reason  of  an  unlawful  a^^reement  made 
between  the  defendants,  you  will  find  for  the  plaintiff,  and  in 
such  sum  as  shall  represent  the  actual  damages  sustained  by 
him. 

It  is  for  the  Court  in  entering  judgment  upon  the  verdict 
(in  the  event  tliat  you  s^hall  find  a  verdict  in  favor  of  the  plain- 
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tiff)  to  treble  the  amount  of  damages  as  provided  by  the  statufte. 
ITie  trebling'  of  the  diamages  you  have  nothing  to  do  with. 

The  sole  question  as  to  damage  in  the  case  must  relate  to  the 
injury  whieh  the  plaintiff  may  have  sustained  by  reeson  of  tihe 
imlawful  agreement  or  combination  in  question,  if  you  should 
find  th<a(t  there  was  such  an  unlawful  agreemenit  and  oombina- 
tion. 

I  instruot  you  further,  that  the  burden  of  proof  ib  on  plaintiff 
to  show  some  reel  and  actuial  damage  by  reason  of  tihe  entering 
into  by  the  defendants  or  any  two  or  more  of  them  of  the  said 
agreement  or  oombination.  There  is  no  duty  impoeed  by  the  law 
upooQi  defendamts  to  show  that  1ih<ear  acts  have  not  worked  an 
injury  to  the  busimees  of  the  plaindff.  On  the  other  hand, 
the  duty  and  burden  of  proving  damage  to  his  businesB  is  im- 
posed by  law  upon  the  plaintiff;  and  unless  ha  proves  dam- 
age to  his  business  by  a  preponderance  of  the  evidence,  the 
veidicft  must  be  for  the  defendanitB. 

I  instniGt  you  that  mere  speculation  as  to  the  po^ble  profits 
of  a  business  in  the  absence  of  evidence  directed  to  the  ex- 
iaiing  conditions,  cannot  be  indulged  in  by  you  for  the  pur- 
pose of  finding  a  verdict  in  damages.  The  damages  which  the 
law  contempkiteei  and  which  the  Act  of  Congress  provides  for, 
mui^  be  (reasonable  damages  ascertaiimable  from  the  evidence 
preeented  for  your  consideration. 

There  must  be  actual  evidence  of  fects  of  some  material 
character  relating  to  the  business  of  the  plaintiff  from  which 
you  can  ascertain  with  reasoniable  certainty,  that  damage  has 
aetimlly  been  suffered  to  such  busimess  before  any  verdict  in 
damages  can  be  returned. 

The  plaintiff  in  actions  of  this  kind  is  not  permitted  to  claim 

damage  to  his  business  by  reason  of  a  oombinaition  or  oontract 

contrary  to  the  statute,  where  it  was  within  his  power  in  ex- 

ercdsing  a  xeasoniable  diligence  to  avert  s^uch  damage  and  to 

avoid  any  injury  to  his  business;  that  ia  to  say,  a  party  claiming 
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damage  is  bound  in  the  exei'cise  o£  peasoaaable  diligence  to  pro- 
tect himself  a^oinst  any  ooDBequeiDoes  flowing  from  the  act  of 
another  which  can  fairly  be  avodded. 

In  estimating  damages,  yon  are  instructed  further,  that  no 
damiage^  can  be  given  which  cannot  be  stated  Hpeoifieally  and 
which  id  molt  the  direct,  proximate  and  natural  eonsequemoe 
of  ithe  contract^  oombinatioai  or  oomspiracy  complained  of.  If 
the  juiy  believe  from  the  eAddence  that  the  defendaiats  or  any 
two  or  more  of  them  entered  into  a  conitract  or  conspiracy  in 
rtetraint  of  trade  in  violation  of  the  Act  of  CoogreBB  of  July 
2,  1890,  with  each  other  or  with  any  pcraon  whaitever,  and 
further  believe  from  the  evidence  that  ^is  a  direct,  proximate 
and  niatural  consequence  of  such  contract,  combination  or  con- 
spiracy, the  pladnitiff  was  actually  injured  in  his  bu^ness  and 
Buffered  damages  which  can  be  gtaited  specifically,  then  in  es- 
timating aueh  injury,  you  have  the  right  to  take  into  consid- 
eraitioni  the  pecuniary  advantages  which  you  believe  from  tlie 
evidence  the  plaintiff  would  have  realized  but  for  the  contract 
combinaitian  or  conspiracy  complained  of.  If  you  believe  from 
the  evidence  thajt  such  contract,  combination  or  conspiracy  (if 
you  should  find  that  the  defendants  or  either  of  them  enitered 
into  such)  frustrated  a  business  scheme  or  schemes  of-  plaintiff, 
and  that  by  such  oontract,  combination  or  conspiracy  he  was 
jjrevented  from  realizing  pecuniary  advantages,  that  would  have 
resulted  to  him  if  it  had  not  been  for  such  contract,  combinia'- 
tion  oar  conspinacy,  then  the  jury  will  find  for  the  plaintiff  and 
against  Kuch  defendto-t  or  defendants  (if  any)  as  participated 
in  Buoh  oontraat,  combination  or  conspiracy. 

You  are  further  instruoted  that  labor  has  the  same  right  to 
organize  in  its  own  interests  as  has  capital,  but  that  no  body 
of  mien  represeniting  capital  or  labor,  or  whatever  their  calling, 
has  the  right  to  so  organize  as  to  injure  other  men  in  their  legal 
calling.  Restraints  of  trade  are  illegal  under  the  Act  of  Con- 
gress of  July  2,  1890.    I  further  instruct  you,  that  you  are  to 
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be  the  sole  judges  of  the  facte.  The  law  you  will  take  from 
the  Oouirt.  If  during  the  trial,  the  Coairt  has  in  any  mafancir 
or  at  any  time,  by  any  form  of  expression,  appciared  to  convey 
to  your  minds  the  idea  that  he  favored  eitlier  side  in  this  action^ 
such  expression  was  not  so  intended  and  you  should  not  so  con- 
aider  it^  but  eliminate  the  same  from  your  minds  entirely.  You 
should  go  to  your  juiy  room  absolutely  free  and  unbiased,  pay- 
ing att>ention  only  to  the  testimony,  the  aTguments  of  coimsel 
and  tlie  instructions  of  the  Court 

It  requires  the  unanimous  action  of  all  your  number  to  find 
a  verdict,  aaid  in  reaching  a  verdict  you  are  to  be  controlled  by 
the  weig'ht  of  the  evidence  brought  to  your  attention:.  You  are 
the  sole  judges  of  the  trutMulness  of  witnesses  and  in  that  con- 
nection, I  instruct  you  that  you  are  to  be  guided  by  a  prepon- 
deiunce  of  the  evidence  as  to  any  given  fact  to  be  considered 
by  you.  That  is,  if  there  should  be  testimony  for  plaintiff's 
contention  and  also  for  defendants'  contenftion,  you  are  to  wedgh 
the  same  on  both  sides  amd  give  your  verdict  for  what  you  may 
believe  to  be,  under  your  oaths,  the  strongest  and  mo^  truthful 
side  of  the  casa  In  reaching  a  conclusion  you  are  not  to  be 
controlled  by  the  number  of  witneet^es  testifying  for  eithe^ 
i:)arty  in  the  case,  but  rather  from  a  fair  eonedderation  of  all 
the  testimony  given  and  the  probability  of  its  disinterested 
Inithfulnees. 


UNITED  STATES  OF  AMERICA  v.  M.  OHTA. 

Dated:     November  9th,  1901. 

1.  Eight  hours  in  any  calendar  day,  limit  of  service  of  laborers  or 
mechanics  on  any  of  the  public  works  of  United  States  or  Dis- 
trict of  Columbia,  except  in  case  of  "extraordinary  emergency." 

2.  Intent  shown  by  commission  of  prohibited  act. 

3.  Ignorance  of  law  no  excuse;  foreigner  must  obey  the  laws,  which 
he  is  presumed  to  know. 

4.  "To  require"— construction  of  as  used  in  Statute  under  which  tle- 
fendant  is  prosecuted;   "to  permit" — ditto. 
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5.  Hearsay  evidence;  n>iiinber  of  witnesses. 

6.  Asiatic  nationality  of  defendant  not  to  be  considered;  entitled  to 

same  rights  in  this  class  of  cases  as  American  citizen. 

7.  Asiatic  witnesses. 

8.  Defendant  not  relieved  from  responsibility  by  showing  some  one 
else  equally  culpable  with  him. 

9.  Act  need  not  be  proven  to  have  been  committed  on  day  named  in 
Indictment  to  warrant  conviction. 

Indictmerit  under    Act  of    Can- 

grees  of  August  1,   1892,  rekting 

"to  limitation  of    hours    of    dailv 

Criminal  Law.         )    service  of  laboipers  and  mechanios 

employed  upon  the  public  works  of 
the  United  States  and  District  of 
Columbia." 

J.  J.  Dunne,  Aspistant  U.  S.  District  Attorney,  for  the  go^'^- 
emment. 

Kinney^  Ballon  d  McCUinahany  for  defendant 

CHARGE  TO  THE  JURY. 

EsTEE,  J.  Genitlemen  of  the  iiirv:  T  instniet  vou  thait  it 
is  prescribed  by  an  Act  of  Congrees  of  the  United  States  entitled 
"An  Act  relating  to  the  limitation  of  hours  of  daily  stervice  of 
laborers  and  mechandcs  employed  upon  the  public  works  of 
the  Und'tedi  Statteia,  and  of  the  District  of  Columbia,"  passed 
August  1,  1892,  and  found  in  Vol.  27  U.  S.  Statuses  at  Large, 
Page  340,  that— 

Section  1.  "The  sennces  or  employment  of  all  laborers 
and  mechanics  who  aaie  now  or  may  hereafter  be  employed  by 
the  Govemmenit  of  the  United  States,  by  the  District  of  Colum- 
])ia,  or  by  any  contractor  or  sub-contractor  upon  any  of  the  public 
works  of  the  United  States  or  of  the  District  of  Columbia,  is 
hereby  limited  and  restricted  to  eight  hours  in  any  one  calendar 
day,  and  it  shall  be  unlawful  for  any  officer  of  the  United 
States  Government  or  of  the  District  of  Columbia,  or  any  such 
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cottitrtaotor  or  sub-oonitractor,  whose  duty  it  shall  be  to  employ, 
direct  or  control  the  services  of  sruch  laboarers  or  mechanics  to 
require  or  permit  any  such  laborer  or  meehflnic  to  work  moire 
than  eight  hours  in  any  one  calenxiar  day  except  in  case  of 
extnaordinaiy  emergency." 

It  is  f  uirther  paxxvided  by  Section  2  of  the  same  Act,  that— 

Section  2.  "Any  officer  or  agent  of  the  Government  of 
thie  United  States  or  of  the  IHstrict  of  Columbia,  or  any  oon- 
tractar  or  sub-contractor  whose  duty  it  shall  be  to  employ,  di- 
rect or  comtpol  auy  laborer  or  mechanic  employed  upon  any  of 
the  public  works  of  the  United  States  or  of  the  District  of 
Columbia  who  shall  inteaitionially  violate  any  provision  of  this 
Act,  shall  be  deemed  guilty  of  a  misderneanor,  and  for  each  and 
eveory  such  offense  shall  upon  conviction  be  punished " 

The  policy  of  tHiie  Act  of  Congress  is  something  with  which 
neither  the  Court  nor  the  jury  has  anything  to  do.  We  are 
not  responsible  for  it.  Oongress  has  seen  fit  to  enact  this  law 
and  it  is  obligatoiry  upon  all  to  obey  it  and  enforce  it.  And  we 
are  called  upon  to  do  eo  no  matter  how  much  the  public  service 
may  be  i>pejudiced'  by  such  enforcement. 

I  instruct  you,  gentlemen  of  tlie  jury,  that  the  work  upon 
which  this  defendant  vrm  engaged  was  a  public  work  in  the 
sense  referred  to  in  the  language  of  the  statute,  to-wit:  a  public 
building  being  constructed  for  the  usee  and  purposes  of  the 
government  of  tlie  United  States  upon  the  !N^aval  Station  in  the 
City  of  Honolulu,  EKstrict  of  Hawaii. 

You  are  further  instructed  that  the  constniction  of  this  build- 
ing upon  which  this  defendant  was  engaged  was  not  a  case  of 
**extraordinar}'  emergency"  mentioned  in  the  Statute. 

The  question  of  intention,  gentlemen,  to  commit  a  crime,  is 
to  be  fboind  upon  an  examination  of  tlie  circumfltances  of  each 
case.     If  it  appeao-  affinnatively  that  the  defendamt  deliberately 
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committed  a  public  oflfenf5e,  the  law  presumes  that  he  kiuew 
what  the  law  was,  and  the  question  of  intteoit  is  shown  by  the 
comLmiasion  o£  the  act  itself. 

Ignorance  of  the  law  ia  no  excuse  for  violation  of  the  law. 
In  order  to  commit  the  crinio  prescribed  in  the  Sbatuta  under 
which  this  defendiuit  is  be-ing  prosecuted,  there  must  be  an  in- 
tentional violation  of  the  provisions  of  the  law  by  the  defend- 
ant. That  is  to  say,  the  act  must  be  knowingly  or  intentionally 
committed  in.  order  to  make  such  an  act  a  crime.  But  the 
inteaition  which  enters  into  tlie  offense  de«»ribod  in  the  Act  of 
Congress  read  to  you,  is  simply  an  intention  to  do  the  act  which 
is  prohibited  by  the  Statute  and  the  crime  is  complete  when 
the  act  is  intentionally  done. 

Gentlemen  of  the  jury",  "to  require"  is  to  command,  to  oixler^ 
to  direct;  and  if  you  believci  from  tlie  evidence,  beyond  a  rea- 
sonable doubt,  that  the  defendant  herein  ordered  or  commanded 
or  directed  any  one  of  tlie  mechanics  working  upon  said  public- 
works  of  the  United'  States  under  his  direction  or  control,  to- 
work  more  than  eight  hours  in  any  one  calendar  day,  and  that, 
he  did  so  work,  then  you  should  find  a  verdict  of  guilty. 

"To  permit,"  as  used  in  the  langiujgo  of  the  Statute,  is  to 
suffer  to  be  done,  to  allow  or  consent  to;  and  if  you  believe  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the  defendant 
herein  permitted  or  suffered  to  be  done  or  allowed  or  consented 
to  the  doing  of  more  than  eight  hours'  work  upon  any  one  cal- 
endar day  by  any  one  of  the  mechanics  employed  under  his 
direction  or  control,  upon  tlio  construction  of  the  said  buildings 
then  you  should  find  the  said  defendant  guilty  under  the  pro- 
visions of  the  Statute. 

Gentlemen,  you  aire  not  to  give  any  consideration  to  hear- 
say testimony  or  evidence.  Evidence  is  called  hear-say  when  its 
l>roba.tivo  force  depends  in  whole  or  in  part  upon  the  competency 
or  credibility  of  some  person  other  than  the  witness  by  whom 
it  is  sought  to  produce  it. 

You  are  not  to  be  governed  by  the  number  of  witnesses  in 
the  caae  on  one  side  or  the  other;  but  rather  by  the  character 

11— u.  s.  D 
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of  their  te-itimomy  submitted  for  your  considenrtion.  You  are 
to  eonaider  not  only  what  the  witneeses  testified  to,  but  the 
characfter  of  their  conduct  while  testifying,  and  you  are  to  be 
the  sole  judges  of  their  truthfulnees.  And  after  giving  the 
defendanit  in  this  oase  the  benefit  of  all  reasonable  doubts,  and 
after  bearing  in  mind,  that  he  is  presumed  to  be  innocemt  until 
shown  to  be  guilty,  you  can  act  by  finding  such  a  verdiet  a?  to 
Tou  may  seem  just. 

In  trials  of  this  character,  an  Asiatic  is  entitled  lo  exactly 
the  same  rights  that  an  American  citizen  is  entitled  to.  So  de- 
fendattt's  nadonaJity  should  have  no  effect  upon  your  minds  in 
arriving  at  his  guilt  or  innocence. 

A  Japanese  who  is  entitled  to  come  here,  is  eoititled  to  work 
here,  but  he,  like  all  other  people  of  every  nationality,  must  obey 
the  laws  of  this  country  while  here,  and  which  lawis  he  is  pre- 
sumed to  know.  It  is  the  policy  of  Amerioan  la^v  to  protect 
labor  and  laboreiis,  and  so  Congress  has  enacted  that  eight  hours 
ehall  constitute  a  day's  work  when  the  laborer  is  working  upon 
any  of  the  public  ^vorks  of  the  Undted  States. 

You  are,  gentlemen,  to  be  the  sole  judges  of  the  facte  in  this 
case  and  of  the  weight  of  the  testimony  given  herein;  and  you 
are  instinictetl  that  you  are  not  to  consider  the  fact  that  any  one 
of  the  witnesses  in  this  case  belongs  to  an  Asiatic  race  or  tbat 
he  or  they  b,  or  are  a  citizen  or  citizens  of  Japan. 

Every  material  allegation  of  the  indictment  must  be  proven 
in  this  case  to  justify  a  conviction;  and  unless  you  are  con- 
vinced from  all  the  testimonv  in  the  case,  bevond  a  reasonable 
doubt,  that  defendant  is  guilty,  you  should  find  a  verdict  of 
acquittal. 

You  should  bear  in  mind  the  conduct  of  the  mtneeses  on 
the  stand,  and  jxm  have  the  right,  and  it  is  your  duty  in  arriving 
4it  tlie  facts  in  ihiis  case,  to  note  any  conflict  of  te5?timony  between 
the  various  witnc^sscs  who  testified  in  the  case  on  one  side  or  the 
other,  and  if  possible,  you  are  to  hamionizo  their  contradictory 
statements;  but  if,  after  a  careful  examination  of  all  the  testi- 
mony, this  is  found  to  be  impossible,  then  such  contradictoiy 
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statements  muat  be  takea  against  the  party  causing  such  con- 
flict. 

You  are  furthier  instructed  that  this  defend-ant  cannot  re- 
lieve hdmself  from  responsibility  in  this  case  by  showing  that 
some  one  else  is  equally  culpable  with  himself.  If  you  believe 
from  tJiie  evid)enoe  that  the  five  Japanese  or  any  number  of 
Japanese  with  this  defendaoiit,  did  this  sub<*ontract  work  and  tliat 
any  one  of  them  did  work  more  than  eight  hours  in  any  one 
(calendar  day  in  doing  it,  under  the  direction  of  the  defendant, 
and  thart  defendant  was  named  as  the  sub-conlraotor,  and  the 
other  five  Japaniese  were  not  known  to  the  principal  contractor 
as  sub-contractors,  although  among  themselves  they  may  have 
had  an  arrangemeiyt  to  divide  the  receipts  for  doing  the  work, 
defendant  is  not  tlius  relieved  from  his  responsibility  in  the 
case  as  sub-oontraetor  if  he  kne»w  all  the  facts  in  the  matter  and 
jained  in  the  said  agreement 

And  if  from  all  the  evidence,  and  beyond  a  reasonable  doubt, 
you  believe  the  defendant  was  a  sub-contractor,  un:d«er  the  pro- 
^^sion6  of  the  Statute,  amd  that  in  order  to  ^elie^''e  hdmself  from 
responsibility  under  the  kw,  he  combined  with  five  other  Jap- 
anese to  evade  the  provisions  of  the  law,  and  that  any  one  of 
these  Japanese  worked  more  than  eight  hours  in  any  one 
calendar  diay,  tkrough  his  requiring  them  to  do  so,  or  permit- 
ting or  allowing  them  to  do  so  intentionally,  then  you  should 
find  a  verdict  of  guilty. 

I  further  instruct  you  thait  it  is  not  necessary  in  order  to  war- 
rant a  conviction,  that  the  government  should  prove  that  the  act 
complained  of  was  committed  on  the  particular  day  named  in  the 
said  indictment,  but  only  that  the  said  act  was  committed  on  some 
day  prior  to  the  date  of  the  said  indictment. 

You  a»e  to  be  the  judges  whotheT  this  building  could  be 
constructed  according  to  the  specifications  accepted  by  the  gov- 
ernment, (which  specifications  have  been  introduced  in  evidence) 
without  the  knowledge  of  the  terms  of  sa.id  specifications. 

I  further  instruct  you  that  a  combination  among  a  few  or 
many  persons  who  combine  together  for  the  purpose  of  avoiding 
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the  effect  of  a  violation  of  tihe  laws  of  tlie  United  States,  is  no 
excuse  for  such  violation  of  the  law  by  any  member  of  that 
combinatioDj  who  is  being  prosecuted  therefor. 

In  order  to  airive  at  a  veirdict  in  this  case,  gettitlenicu  of  the 
jury,  either  of  oonvdction  of  or  acquittal,  your  verdict  must  be 
unanimous;  that  is,  it  must  be  jodned  in  by  all  twelve  of  the 
jurors 

Note:  To  tlie  same  effect  see  U.  S.  v.  Campbell^  dated  No- 
vember 7,  1901,  not  reported. 


THE  HAWAIIAN  TRAMWAYS  COMPANY,  LIMITED, 
V,  THE  RAPID  TRANSIT  AND  LAND  COMPANY. 

Decided:     December  4,  1901. 

1.  The  decision  of  the  Supreme  Court  of  the  Territory  of  Hawaii  con- 
struing the  charters  granted  by  the  Liegislature  of  Hawaii  to  two 
certain  street  railway  corporations  and  deciding  their  reepective 
rights  thereunder  to  lay  tracks  in  certain  of  the  streets  of  the  city 
of  Honolulu,  Territory  of  Hawaii,  held  to  be  binding  upon  the 
United  States  District  Court  upon  an  application  for  an  injunction 
by  one  of  said  corporations  to  restrain  the  other  from  laying 
tracks  in  said  streets  of  Honolulu,  and  said  Court  to  be  without 
Jurisdiction,  in  the  absence  of  any  showing  that  a  Federal  question 
was  involved.    The  injunction  denied. 

2.  It  is  always  presumed  that  an  attorney  appearing  and  acting  for  a 

party  to  a  cause  has  authority  to  do  so.  and  to  do  all  other  acts 
necessary  or  incidental  to  the  proper  conduct  of  the  case,  and  "Ihe 
burden  of  proof  rests  on  the  party  denying  such  authority  to  sus- 
tain his  denial  by  a  clear  preponderance  of  the  evidence. 


In  Equity. 


f        Application     for    injunction     to 

!  restrain  laying    of    street    railway 

I  tracks  on  King  street,  in  catv  of 

(^  Honolulu. 


J,  J.  Dunne  and  John  T,  De  Bolt,  attonueys  for  petitioner. 
W.  R.  Castle  and  Kinney,  Ballou  d  McOlanahan^  attorneys 
for  respondent. 
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EsTEE,  J.  This  ia  a  bill  in  equity  filed  by  the  Hawaiian 
Tram^viays  Company,  Limited,  and  verified  by  the  oalth  of  W.  H. 
Pain,  as  maniager  for  ?add  company,  to  enjoin  the  defendant, 
it?  aflaociates,  counsellors,  solicitors,  ageoits,  oontractors  and  ser- 
vants from  enrtyering  into  or  upon  King  street,  in  the  cdty  of 
Honolulu,  for  the  puarpose  of  locating,  oonstrueting  or  operating 
a  street  railway  therein,  adjoining,  alongside*  of  or  parallel  with 
ibe  street  milway  of  the  Hawaiian  Tramways  Oompany,  Lim- 
ited, and  from  digging  up  or  subverting  the  soil,  surface  or 
paving  of  sadd  King  street  or  doing  any  other  acts  in  aaid  King 
street  tending  to  obstruct  in  any  way  the  free  amd  oommon  use 
thereof  as  had  theretofore  been  enjoyed,  or  tending  to  intermed- 
dle or  interfere  with  or  obstruct  the  rights  of  the  petitioner 
therein,  or  in  the  beneficial  enjoymeot  of  its  fraaichiiseB  therein. 

Petitioner  alao  prays  for  a  preliminary  injunction  against 
the  said  Eapid  Tiunsit  and  Land  Oompany  from  doing  the 
aforesaid  acts. 

An  order  to  ehow  cause  why  a  preliminary  and)  temporary 
injunction  should  not  iasue  against  it,  was  directed  to  the 
Eapid  TraiDBit  and  Land  Company,  made  retumiable  on  the 
11  tK  day  of  November,  1901. 

The  facts  as  shown  by  the  bill  and  the  affidavits  and  oml 
testimony  introduced  at  thio  hearing  appear  to  be  these: 

That  the  Hawaiian  Tramways  OompOiny,  Limited,  is  a  foreign 
corporation  organized  under  the  laws  of  Great  Britain  and 
Trekai'd,  and  operating  in  the  streets  of  Honolulu,  the  street 
railway  hereafter  mentioned;  that  in  and  by  Act  XVllL  of  the 
Session  Laws  of  1884,  of  the  Kingdom  of  Hawaii,  a  grant  was 
made  to  "William  H.  Austin  and  his  associates  amd  assigns 
or  such  corporation  as  may  be  incorporated  or  organized  by  him 
or  them,  to  construct,  lay  down,  maintain,  and  operate  for  the 
term  of  thirty  years  from  the  passage  of  this  Act,  a  single  track 
street  railway  -with  all  the  necessary  curves,  switches  and  turn- 
outs, or  double  track  street  railway  through  such  of  the  streets 
raentionod  in  this  Act along  and  upon  the  follo\\nng 
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streets  in  the  city  of  Honolulu ".     Among  said  stiieets 

enumerated,   was  King  street 

The  Hawaiian.  Tramways  Company,  Limited,  is  the  sucoessor 
in  in)te(pesft.  of  the  said  William  R,  Austin  aad  his  associates. 

On  July  7th,  1898,  Act  60  of  the  Session  Ijaws  of  1898  was 
paBsed  by  tihe  LegisJatupe  of  the  Republic  of  Hawaii  and  duly 
signed  by  the  Preeideait  of  the  Republic.  In  and  by  said  Act 
69,  a  grant  was  made  to  Clinton  G.  Ballentyne  and  others,  con- 
ferring the  right  "to  construct,  lay  down,  maintain  and  operate 
for  the  temn  of  thirty  years  after  the  railway  authorized  by 
this  Act  ehiaH  have  been  commenced,  a.  railway,  either  single  or 
double  track,  or  partly  single  and  partly  double,  with  such  curves 
switches^  turnouts^  poles,  wires  uniderground  or  overhead  con- 
duits and  sueh  other  appliances  and  appurtenances  as  may  from 
time  to  time  be  necessary  for  the  use  and  operation  thereof 
along  amd  upon  the  follo\ving  streets,  roads  and  places  in  the 
District  of  Honolulu " 

The  portion  of  King  Street  in  Palama  mentioned  in  the  bill 
of  plafl(n)tiff  is  not  included  in  said  list  of  streets  and  roads. 

Section  3  of  said  Act  provides  the  nature  of  the  motive  power 
to  be  used  by  the  grantees  of  the  franchise. 

By  Section  6  of  the  Act  last  af  oreeaad,  it  i?  provided — 

"1st.  Authority  is  hereby  given  the  said  Association  and 
otheore  to  occupy  the  streets  and  use  the  tracks  of  the  ELawaiian 
Tramways  Company,  Limited,  in  accordance  with  the  provi- 
sions of  Section  3  of  Chapter  34  of  the  La^vs  of  1884,  entitled 
'An  Act  granting  to  William  R^  Austin,  and  his  associates,  the 
right  to  construct  and  operate  a  street  raihvay  upon  certain 
fetreets  in  the  city  of  Honolulu,'  provided  that  the  said  Ageo- 
ciaftion  and  others  shall  comply  with  the  provisions  and  require- 
ments of  this  Section." 

''2nd.  Whenever  it  shall  be  necessary  to  cross  the  tracks  of 
any  otlier  rail\vay,  the  said  Association  and  othere  are  author- 
ized to  eonst.ruct  and  lay  down  at  their  own  expense,  proper 
croesings  remo^dng  the  rails  so  crossed  for  that  purpose;  but  such 
construction  and  removal  sliall  be  done  in  such  manner  as  to 
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least  interfere  with  the  traffic  of  such  oitiher  railway;  amd  after 
the  croasingB  are  land,  the  expense  of  maintenance  sihaJl  be  borne 
equally  by  the  said  Association  and  otherp,  and  the  ownere  or 
lessees  of  suoh  other  railway." 

"3rd.  In  the  use  of  any  portion  of  the  tracks  of  the  Hawaiian 
Train\va.ys  Oorapany,  the  care  of  the  HaAvaiian  Tramways 
Company  or  of  the  said  Association  and  othei^,  shall  not  remain 
standing  on  the  portion  used  jointly,  but  shall  make  only  such 
stops  as  are  required  to  take  on  and  let  off  passengers." 

It  is  furthier  provided  by  Subdivision  11  of  Section  2  of  Act 
69  of  the  Session  Tjaws  of  1898,  that  "Whenever  a  majority 
of  the  owners  of  property  on  any  street,  or  road  in  said  Honolulu 
shall,  in  writing',  petition  said  associalaon  and  ofchers  to  lay  a 
railway  in  such  street  or  road,  and  the  Executive  Council  shall 
consent  thereto,  such  railway  may  be  laid  thereon  and  there- 
after may  be  maintained  and  operated  for  the  unexpired  term 
of  said  franchise." 

By  Uhe  provisions  of  Section  86  of  an  Act  of  the  Congress  of 
the  United  States,  entitled  "An  Act  to  provide  a  govea-nment 
for  the  Territory  of  Hawaii,"  approved  the  30th  day  of  April, 
J  900,  all  of  the  powers  and  duties  which  by  the  Islvtb  of  the 
Republic  of  Hawaii  were  conferred  upon  and  required  of  said 
Executive  Coimcil,  not  inconsistent  with  the  Constitution  and 
laws  of  the  United  States,  were  conferred  upon  and  required  of 
the  Governor  of  the  Territory  of  Hawaii. 

The  Honolulu  Eapid  Transit  and  Land  Company,  respondent 
hereon,  and  a  corporation  org-anized  and  existing  under  and  by 
virtue  of  the  laws  of  the  Republic  of  Hawaii,  is  the  successor 
and  assign  of  Clinton  G.  Ballentyne  and  others. 

It  further  appears  that  ever  since  the  assignment  of  the  rigbts, 
privileges  and  franchises  granted  to  William  TL  Austin  and  his 
associates,  to  the  petitioner  herein,  to  wit:  some  time  prior  to 
the  14th  day  of  Xovember,  1890,  the  petitioner  herein  has 
operated  and  maintained  and  still  opei^ates  and  maintains  upon 
the  streets  of  Ilonolulu,  a  street  railway  including  the  street 
known  as  King  street  therein,  and  on  that  portion  thereof  refer- 
ed  to  in  said  bill. 
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That  the  Rapid  Transit  and  Land  Company,  after  becoming 
the  laasignee  in  intei-eet  of  Clinton  G.  Ballentyne  and  his  asso- 
ciatote,  and  after  its  incorporation  on  August  31,  1898,  began 
publicly  to  oonatruct  a  street  railway  in  Honolulu,  the  said 
showing  of  cause  alleging  that  said  reepondent  '^is  now  and 
since  the  Slst  day  of  August  last,  ha^  been  operating  a  street 
railway  of  the  type  aforesaid  through  a  number  of  the  principal 
streets  of  said  Honolulu  under  and  by  virtue  of  its  said  charter." 

It  is  admitted  that  the  Rapid  Tranedt  and  Land  Company 
liiadi  at  the  time  of  the  filing  of  the  bill  herein,  commenced  to 
canstruot  and  is  coneitructing  a  street  railway  along  King  street 
for  a  distance  of  more  than  1700  feet  thereon  and  along  that 
portion  thereof  westward  from  Lililia  street  and  referred  to 
in  the  bill,  and  in  such  conBtruction  of  said  portion  of  laaid  street 
railway  is  running  parallel  to  the  railway  track  of  the  said 
plaintiff  and  petitioner. 

It  is  claimed  by  the  respondent  that  its  action  in  so  doing  L* 
in  conformity  with  the  grant  in  its  franchise  (Act  69  of  the 
SeeEdon  Laws  of  1898  afore3aid,)  and  of  a  decision  of  the 
Supreme  Court  of  the  Territory  of  Hawaii,  namely,  the  case 
of  the  Rapid  Transit  and  Land  Co.  v.  Hawaiian  Trarnxoayn 
Company^  Limited,  reported  in  13  Haw.,  P.  363,  and  in  res- 
ponse to  a  petition  of  a  majority  of  the  property  owners  on  said 
liing  street,  and  with  the  consent  of  the  Governor  of  the  Ter- 
ritory of  Hawaii  in  accordance  with  law  and  the  regulations  of 
the  departments  of  the  territorial  govermnent  of  Hawaii  vested 
with  audiority  in  tlie  premisea 

The  bill  of  plaintiff  claims  that  the  action  of  the  said  res- 
pondent is  in  derogation  of  the  prior  valid  rights  of  petitioner 
under  its  francliiise,  and  that  the  laying  of  such  tracks  will  in- 
terfere with  and  impair  the  beneficial  enjoyment  of  the  prior 
valid  franchise  of  the  petitioner. 

The  jurisdiction  of  this  Court  is  invoked  thwugh  allegations 
in  the  bill  that  the  charter  of  the  respondent  is  unconstitutional, 
imll  and  void,  is  in  conflict  with  the  conettitution  of  the  United 
States  of  America;  and  that  said  charter  and  each  and  every 
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j>ortian  tiFiereof  is  in  conflict  with  the  laws  of  the  United  States 
and  in  p«airticular  with  that  certain  Act  of  the  First  Session  of 
the  Fifty-sixth  Congress  of  the  United  States  approved  April 
30th,  1900,  and  entitled  "An  Act  to  provide  a  government  for 
the  Territory  of  Hawaii." 

It  further  appears  that  W.  H.  Pain,  from  the  yeair  1889, 
has  been  and  now  is  manager  of  "the  business  of  the  said  peti- 
tioner in  the  city  of  Honolulu. 

That  prior  to  the  filing  of  the  bill  in  equity  herein,  to  wit: 
on  the  22nd  day  of  January,  1901,  in  accordance  with  the  pro- 
visions of  Section  1255  to  1258  inclusive  of  the  Civil  Laws  of 
the  Territory  of  Hawaii,  a  submission  of  certain  alleged  facts 
was  made  to  the  Supreme  Court  of  the  Territory  of  Hawaii, 
and  al  decdsion  therein  rendiered  by  the  said  Supreme  Court  on 
the  25th  day  of  April,  1901,  in  an  action  entitled  Tfie  Rapid 
Trmisit  and  Lcmd  Company  v.  The  Haicaiuin  Tramways 
Company^  Limited.  Supra. 

The  facts  of  the  oontroversy  as  set  forth  in  the  said  sub- 
mission signed  by  the  parties  th"eireto  and  as  appears  in  the 
opinion  and  judgment  of  the  said  Supreme  Court  of  the  Terri- 
tc«7  of  Hawaii,  reported  in  13  Haw.,  Page  363,  were  as  follows: 

1.  "That  the  said  Tramways  Company,  as  authorized  by  law, 
is  opeaiating  a  street  railway  or  tramway  in  Honolulu,  in;  the 
Territory  of  Hawaii,  and  occupies  a  single  track  with  switcihes 
and  tumioutfli  on  King  street  from  the  Waikiki  road  to  a  point 
near  the  Govemmient  pimiping  station  at  Kalihi.  Said  Tram- 
ways Company  proposes  to  lay  a  double  track  other  than  the 
necessary  tuimouit  and  switches  along  said  King  street  and  to 
operate  thereon  a  tramway  by  electricity. 

2.  "ITiat  the  said  Honolulu  Eapid  Transit  and  Land  Company 
is  the  lawful  holder  of  a  franchise  granted  to  Clinton  G.  Bal- 
lentyne  and  others  by  Acta  69  and  70  of  the  Se^on  Laws  of 
1898,  and  having  receiv^  a  petition  from  the  majority  of  the 
owners  of  property  on  said  King  street  and  tiie  Executive 
Council  having  consented  thereto,  for  that  portion  of  said  King 
street  lying  betv\''een  Nuuanu  stream  and  Thomas  Square,  it 
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proposes  to  lay  such  raihvay  and  to  operate  the  same  on  said 
street,  between  said  points,  the  distance  between  said  points 
being  greatly  in  excess  of  seventeeai  hundred  (1700)  feet" 

3.  "That  no  act  which  could  be  construed  as  an  act  of  ac- 
ceptanoe  of  the  Act  of  1890,  was  done  by  the  HaAvaiian  Tram- 
ways Company,  Limited,  until  after  the  expiration  of  the  time 
limit  set  out  in  the  Act  of  1895." 

4.  "That  in  the  month  of  June,  1899,  the  Hawaiian  Tram- 
ways Company,  Limited,  notified  the  Minister  of  the  Interior 
of  its  inten/tion  to  lay  a  double  track  on  all  the  roads  covered 
by  its  franchise,  and  inclosed  in  the  notification  to  the  Minister 
of  the  Initerior  a  statement  of  the  proposed  aligiim«enit  of  the 
double  track  on  the  streets  and  requested  the  Minister  of  the 
Interior  to  notify  the  Company  if  he  had  any  suggestion  to  make 
as  to  the  grade  or  alignment.  About  the  25th.  day  of  July, 
1899,  the  Minister  of  the  Interior  replied  to  the  Hawaiian 
Tramways  Company,  stating"  that  he  had  no  objection  to  offer 
to  the  laying  of  the  proposed  tracks  and  no  suggsestions  to  offer 
as  to  the  grade  or  alignment,  and  the  Haw^an  Tramway:^ 
Company,  Limited  thereupon  proceeded  ^vith  the  work,  pre- 
paratory to  laying  the  double  track." 

The  following*  are  the  issues  of  law: 

1.  "Has  the  Hawailian  Tramways  Company,  limited,  the 
right  to  lay  a  double  track  along  Kin^  street  as  above  de- 
scribed? 

2.  "Has  the  Hawaiian  Tramways  Company,  Limited,  the 
right  to  operate  a  tramway  by  electricity? 

3.  "Has  the  Honolulu  Rapid  Transit  and  Land  Company 
the  right  to  lay  a  track  on  King  street  for  more  than  1700  feetP 
The  judgment  of  the  Supreme  Court  being  that  the  first  of  the 
tAVO  last  above  questions  wore  answeired  in  the  njegative,  and 
the  third  question  in  the  affirmative. 

Upon  the  submission  in  the  afora-aid  case,  Messrs.  Kinney, 
Ballon  &  McClanahan  appeared  as  attorneys  for  the  Rapid 
Traneit  and  Land  Company,  and  Meg^s.  Paul  Neumann  and 
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Holmes  &  Stanley  appeared  as  attorneys  of    reocml    for    the 
Hflwiaiien  Train\mys  Company,  Limited, 

Thereafter,  on  the  6th.  day  of  Xovember,  1901,  the  diate  of 
the  filinig  of  the  bill  herein,  a  bill  in  equity  was  filed  in  the 
Circuit  Court  of  the  Firsrit  Judicial  Circuit  of  the  Territory  of 
Hawaii  by  the  Hawaiian  Tramways  Company,  Limited,  veri- 
fied by  W.  H.  Pain,  as  maniager  of  said  Company,  in  an  action 
entitled  The  Hawaiian  Tramtcays  Cwnpanyy  Limited,  v.  The 
Rapid  Transit  and  Land  Company,  wherein  J.  J.  Dunne,  John 
T.  De  Bolt  and  Thomas  Fitch  represented  the  petitioner.  The 
said  bill  sie«ts  up  substantially  the  same  facts  with  the  exception 
of  the  jurisdictional  clause,  and  prays  for  substantially  the  same 
relief  as  in  the  bill  herein^ 

In  the  bill  filed  in  the  First  Circuit  Court  of  the  Territory, 
the  following  stwom  allegaition  appears  (the  same  allegation 
being  substantially  set  up  in  the  affidavit  of  said  W.  H.  Pain, 
filed  herein  in  support  of  his  bill)  to  wit: 

'*Your  orator  further  shoAVs  that  on  the  22nd  day  of 
January,  1901,  a  certain  purported  controversy  was 
attempted  to  be  submitted  for  decision '  to  the  Justices 
of  the  Supreme  Court  of  said  territory;  and  that 
thereafter  on  March  27tili,  1901,  a  purported  ^stipulation 
to  submit  additionail  faets'  was  sought  to  be  filed  in  said  sub- 
mission of  said  purported  controversy;  and  thereafter  on  the 
28th  and  29tih  days  of  March,  1901,  said  submission  of  said  pur- 
ported controversy  came  on  for  hearing  before  said  Supreme 
Court  of  said  Territory;  and  in  this  behalf,  your  orator  shows 
that  a  duly  certified  copy  of  said  submission  and  of  the  pre- 
tended proceedings  had  therein,  is  attached  hereto  and  is  made 
a  part  hereof  and  is  marked'  '^Exhibit  A."  And  your  petitioner 
further  shows  that,  thereafter,  to-wit:  on  April  28th,  1901,  said 
Supreme  Court  acting  solely  in  puimiance  to  said  pretended  and 
purported  submission  of  said  pretended  eontrovei^y,  made  and 
gave  its  decision  thereon,  which  said  decision  is  fully  reported 
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"Your  petitioii;er  further  shows  that  said  preteoided  sub- 
n)is8ion  and  all  proceedings  had  therein,  and  the  deciaion  made 
and  given  theredn  and  all  pretended  rights  and  priv- 
ileges flowing  therefrom,  or  defined  or  limited  thereby, 
was  and  were  anid  are  wholly  null  and  void,  and  of  no  effect, 
value  or  validity  whatever;  and  in  this  behalf  your  orator 
I'espectfully  showe  thiait  aaid  Supreme  Court  was  thea  and  there 
in  thie  nmttep  of  said  pretended  submission  of  said  pretended 
controverey,  and  in  its  decision  and  judgmeait  there  wholly  with- 
out any  authority,  power,  warrant  of  law  or  jurisdiction  either 
to  hear  or  to  determd<ne  said  pretended  submiseian  of  said  pre- 
tended controversy;  that  your  ortatar  never  appeared  in  sadd 
alleged  submission,  either  in  person  or  by  attorney,  nor  did 
your  orator  sign  or  authorize  any  peitson  in  its  behalf  to  sign  or 
consent  to  the  said  pretended  submdasion ;  that  your  orator  nerver 
received!,  accepted  or  acknowledged  sen'ice  of  process  of  any 
chairaoter  in  said  alleged  submission,  either  in  person,  attorney 
or  otiherwise;  that  the  pretended  appearance  in  said  alleged  sub- 
mission of  Paul  Neumann,  Esq.,  or  of  Messre.  Holmes  & 
Stanley,  or  either  of  the/n  as  attomeys  or  as  counsel  for  your 
orator  heireini,  wias  w^hoUy  unauthorized  by  your  orator,  «nd 
was  entirely  without  either  the  knowledge  or  coneent  of  yoiur 
orator;  and  that  your  orator  never  knew  anything  concerning 
said  pretended  submiaeion  of  said  alleged  controversy,  until  after 
the  said  pretended  submission  had  been  made  amd  said  decision 
rendered,  miide  and  given*" 

Upon  thie  hearing  of  the  order  to  show  cause,  a  motion  was 
filed  by  the  Rapid  Transit  and  Land  Company,  through  its 
attorneys,  and  upon  the  affidavit  of  Clinton  G.  Ballentyne,  for 
a  nile  against  J.  J.  Dunne  and  John  T.  De  Bolt,  to  show  their 
authority  to  act  as  attomeys  for  the  petitioner  herein.  An  order 
was  made  by  the  Court  for  the  ^id  J.  J.  Dunne  and  J.  T.  De 
Bolt  to  show  their  authority  to  act  as  attomeys  for  the  peti- 
tioner, and  aJao  to  show  their  compliance  with  the  provisions 
of  the  Civil  Laws  of  the  Territory  of  Hawaii,  relative  to  the 
filing  by  foreign  corporations  of    certain    documents    in    the 
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archives  of  the  territory.    In  responee  to  said  order  a  voluminoufl 
affidavit  was  filed  by  W.  H.  Pain,  as  mianager  of  the  petitiooeir, 
together  with  certain  other  docunnentary  evidence. 
In  said  affidavit,  said  Pain  alleges  the  following: 

"This  affianJt  further  shows  that  from  1889  to  the  present 
time  he  has  been  and  still  is  the  sole  managier  and  representative 
of  said  plaintiff  and  petitioner,  corporation  aforesaid,  and  as 
such  had  control,  ddreetion  and  management  exclusively  of  all 
the  transactionfi  of  said  corporation  in  said  Honolulu,  during  all 
the  times  herein  meoitioned;  and  this  affiant  during  all  the  times 
hereon  mentioned  and  as  part  of  his  authority  and  dutii^s  as  said 
manager,  had  the  exclusive  control  amd  management  of  all  the 
business,  affaiirs  and  transactions  of  said  corporation  in  Hono- 
lulu, and  repreeenited  said  corporation  therein  including 

the  employmen^t  and  discharge  of  attorneys  and  counsellors, 

CTontrol  and  maniagemenit  of  all  litigation with  full 

power  of  repreeenitartion  of  said  corporation  in  all  of  said  matt-ers 
and  in  all  maitters  imridental  thereto  or  connected  thermvith 
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After  the  introduction  of  certain  oral  evidence,  these  two 
I^ropositions  and  the  gen"ea^  question  of  the  iaauaTice  of  a  pre- 
liminary injunction  were  argued'  before  the  Court  and  the  matter 
submitted  for  its  decision. 

The  complainant  is  a  foreign  corporation  oiganized  under 
the  laws  of  Great  Britain  and  IreJand.  It  has  no  director  or 
other  officer,  except  its  manager,  W.  H.  Pain,  residing  within 
the  jurisdiction  of  this  Court  or  without  the  jurisdiction  of 
Great  Britain  and  Ireland.  Since  1889,  W.  H.  Pain,  as  he  tes- 
tifies, has  acted  as  the  sole  manager  of  this  corporation  in  tjhese 
Islands;  during  this  time  he  has  had  the  exclusive  control  of  all 
its  affairs  in  this  teriTitoiry,  ^^including  the  employment  and  dis- 
charge of  attorneys  and  counsellors,  and  the  management  and 
control  of  all  litigfiition." 

Complainant  is  now  seeking  for  a  temporary  injunction 
against  respondent,  which  is  allowable  only  when  from  a  full 
statement  of  the  facts  a  permanent  injunction  might  be  granted. 
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It  appears  from  the  facta  bix>ug»ht  oait  on  the  hearing,  and 
as  hereinbefore  stated,  that  the  complainant  and  respondent  were 
heretofotre  pairties  to  certain  litigation  affecting  their  chartor 
rights  to  oonstniet  and  maintain  street  railways  in  the  city  of 
Honiohiln,  and  especially  in  relatioai  to  their  right  to  lay  a  street 
railway  track  on  King  street  in  the  city  of  Honolulii ;  and  being 
desirioiis  of  settling  their  differences  as  to  their  respective  rights 
to  the  use  of  King  street  in  Honolulu,  they  did,  pursuant  to 
Sections  1255  and  1258  inclusive  of  the  Civil  Laws  of  the  Tend- 
torv  of  Ha^vaii,  on  the  22nd  dav  of  Januarv,  1901,  enter  into 
an  agreement  whereby  their  differences  were  siubmitted  to  the 
Supreme  Court  of  the  Territory  of' Hawaii  for  its  adjudication 
and  which  adjudication  the  parties  agreed  to  abide  by.  This 
tfgreemen't  and  statement  of  facts  was  originally  signed  by  "Ho- 
nolulu Rapid  Transit  and  Land  Company,  by  W.  R.  Castle,  and 
Kinney,  Ballou  &  McClanahan,  Hawaiian  Tramways  Com- 
pany, Ltd.  By  Holmes  &  Stanley,  of  counsel."  And  a  fur- 
thier  ajgreement  or  stipulation  was  also  made  and  executed  on 
the  27th  day  of  March,  1901,  which  was  signed  by  "Kinney, 
Ballou  &  McClanahan,  attorneys  for  the  Hon.  Rapid  Tranfidt 
and  Ld.  Co.,"  and  by  "Holmes  &  Stanley,  Attys.  for  Hawaiian 
Tramways  Ca,  Ltd.,"  and  submitted  to  the  Supreme  Court  of 
the  Territory  of  Hawaii,  as  appears  by  the  Exhibit  "A"  which  is 
made  a  part  of  the  affidavit  of  W.  H.  Pain,  filed  in  support  of 
his  bill  in  this  proceeding. 

It  also  appeare  from  said  Exhibit  "A,"  that  Clinton  G.  Bal- 
lentyne^  as  manager  of  the  Honolulu  Rapid  Transit  and  Land 
Company,  and  W.  Ij.  Stanley  of  Holmes  &  Stanley,  attorneys 
for  the  Hawaiian  Tramways  Comj^any,  made  oath  before  Ed- 
mund Hart,  a  notary  public,  that  the  controversy  "is  real  and  the 
proceedings  in  good  faith  to  test  the  righits  of  the  parities." 

The  mjinutes  of  the  clerk  of  the  Supreme  Court  of  the  Terri- 
tor}^  of  Ha^vaii  for  the  28th  day  of  March,  1901,  (a  portion*  of 
said  Exhibit  "A")  show,  that  all  the  attorneys  for  both  sides  of 
fcaid  coatpoversy  appeared  before  said  Courts  and  that  W.  L. 
Stanley,  one  of  said  artitomeys  for  the  Hawaiian  Tramways  Com- 
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pany,  read  said  agreed  statement  of  facts  to  the  OouPt  and  ar- 
gued -the  vaaoe  on  the  part  of  said  oompany;  that  Mr.  MeCIana- 
han  argued  the  case  for  the  ITonohilu  Rapid  Transit  and  Land 
Company,  and  that  on  the  29th  day  of  March,  1901,  both  Mr. 
Stanley  and  'Mr.  Paul  Neumann  replied  to  the  argument  of 
Mr.  MeClaniahan. 

It  was  also  uncontradicted  that  Mr.  Pain  was  present  in  the 
said  Supreme  Court  and  listened  to  the  argument  made  therein 
art  that  time,  and  at  no  time  un/til  the  institution  of  tlie  ppoeeed- 
ings  in  this  Court  has  he  objected  to  said  submission  on  the 
pai<t  of  the  compladniant  or  even  to  the  decision  of  the  Oouo^. 

The  case  was  decided  by  the  Supreme  Court  of  the  terri'tory 
on  the  25th  day  of  April,  1901,  and  that  decision  remains  the 
law  of  that  case  by  which  the  rights  of  the  parties  in  this  case 
to  the  use  of  King  street,  were  settled. 

It  appeals  further  from  the  evidence  in  this  proceeding,  that 
from  1889  to  the  present  time,  Mr.  W.  H.  Pain  has  been  and 
still  is  the  sole  mamagier  and  representative  of  the  said  plainjtiff 
and  petitioner  in  this  territory,  and.  as  such  he  has  had  control,  di- 
rection and  management  of  all  the  transactions  of  said  corpopa- 

tion  in  said  Honolulu,  "including the  employment  and 

disoharg©  of  attorneys  and  counsellors  and  the  control  and  man- 
agemeni  of  all  litigationJ^ 

The  complainant  is  now  tiying  to  avoid  the  effect  of  the  der 
cision  of  the  Supreme  Court  of  th-e  territory  in  the  case  re- 
ferred to,  alleging  that  no  statement  of  facts  was  agreed  upon 
by  it  or  by  any  person  authorized  to  agree  upon  such  state- 
menft  of  facts,  and  that  it  had  no  knowledge  of  any  such  sub- 
mission, notwithstanding  that  Mr.  W.  H.  Pain  is  its  exclusive 
representative  here  and  has  the  ^'management  and  control  of  all 
litigution  of  the  company, "  and  is  now  acting  as  the  manager 
and  representative  of  the  company  in  instituting  the  proceed- 
ing in  this  Court;  Mr.  Pain  being  also  the  only  person  testifying 
to  the  effect  that  complainant  is  not  bound  by  the  aforesaid 
decision  and  that  the  said  agreememt  and  statement  of  facts  wafl 
without  the  authority  or  knowledge  of  the  complainant. 
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It  has  been  shown  in  this  proceeding  that  Mr.  Pain  was  in  tho 
Suppeme  Caiirt  diirioig  the  argument  and  submiaeion  of  the 
facts  in  that  case.  He  testifies  that  he  was  present;  and  it  is 
iincontiiadicted  that  he  is  the  only  officer  or  agent  of  the  cor- 
poration in  Honolulu.  Now,  if  from  1889  to  the  present  time, 
Mr.  Pain  has  had  the  exclusive  control  and  management  of  all 
the  business  of  the  complainant,  "including  the  employment  and 
discharge  of  attorneys  and  couns^ellors,  and  the  control  and 
managemteoit  of  all  litigation,"  he  must  have  had  power  to  con- 
trol this  litigaition,  if  what  he  swears  to  in  hi<i  affidavit  is  true. 
And  if  he  huid  power  to  control  all  of  the  litigation  of  com- 
plainaint  from  the  year  1889,  why  did  he  sit  quietly  by  without 
making  a  protest  to  the  Court  or  to  any  one  eke  on  behalf  of 
the  company  he  represented  until  a  final  judgment  ^vas  entered 
in  that  case  against  has  comjwny,  amd  not  even  then?  If  the 
attorneys  therein  were  not  acting  within  his  authorization,  he 
liad  tlie  right  to  discharge  them,  and  it  was  his  duty  to  his 
principal  to  discharge  them  and  to  make  a  summary  applica- 
tion to  the  Court  for  redress. 

He  admits  he  wa&  in  Court  during  the  proceedings  in  the  ter- 
ritorial Supreme  Court,  and  he  testified  on  the  hearing  herein, 
when  examined  in  relation  to  the  stipulation  for  submission  of 
furthea'  facts  in  the  Suprme  Court  matter,  that  "he  knew  some 
question  arose  as  to  whether  they  sliould  do  something  and  they 
did,"  showing  his  entire  familiarity  with  tho  case  and  the  action 
being  taken  by  the  attorneys  therein. 

"There  is  no  principle  of  practice  better  settled  in  our  Ameri- 
can law,  than  that  am  appearance  in  Court  by  an  attorney  for  a 
client,  carries  Avith  it  tlio  presumption  of  authority  to  api)ear." 
Bonnificld  ct  al  v,  Thorpy  71  Fed.  Rep.  924. 

It  is  always  presumed  tliat  an  attorney  appearing  and  acting 
for  a  party  to  a  cause  has  authority  to  do  so  and  to  do  all  other 
acts  neeeseary  or  incidental  to  the  proper  conduct  of  the  case, 
and  the  burden  of  proof  rests  on  the  party  denying  swch  author- 
ity to  sustain  his  denial  by  a  clear  preponderance  of  the  evidence. 
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Hill  V.  Mendenhall,  21  Wall    U.  S.  453;    Of^born  v.  Bank  of 
United  States,  9  AVheaton,  U.  S.  741. 

And  this  is  especially  so  in  relation  to  foreign  corporations, 
AS'hich  can  only  appear  by  attorney. 

It  is  clear  thait  managing  officers  of  corporations  have  power 
to  employ  attorneys  and  counsellor  without  delegations  of  power 
or  formal  resolutions  to  that  effecit.  And  while  ]\[r.  Pain  claims 
that  Iijo  did  not  authorize  tlieee  attomevs,  Messrs.  Holmes  & 
Stanley  or  Paul  Neumann,  Esq.,  now  deceased,  to  act  as  the  at- 
torneys for  the  corporation  complainant  in  that  case,  yet  the  whole 
of  tlio  proceedings  in  the  casie,  including  the  appearance  in 
Cour^t  of  the  manager  of  the  complainant  (and  its  only  i"epres>5n- 
tative  in  tiiese  Islands)  during  the  proceeding,  and  the  silence 
of  complainant  ever  since  the  rendition  of  the  decision,  shows 
that  it  taoitiv  admitted  to  that  Court  the  authority  of  tlie  attor- 
neys  to  act  in  the  miaitter.  And  again,  while  Paul  Neunuinn,. 
Esq.,  has  since  dec'cased,  yet  Mesers.  Holmes  &  Stimley  arc 
here,  and  if  the  complainant  so  desired  could  have  had  their  tes- 
timony in  this  proceeding. 

The  decision  of  tiie  Sui>reme  Court,  constniing  the  chartei's  of 
the  parties  to  tiiat  action  and  their  respective  rights  there- 
under, including  the  rig-ht  to  lay  the  track  on  King  street  on  the 
part  of  respondent  herein  for  a  distance  of  moi-e  than  sevi^nteen 
hundred  feet  thereon,  is  binding  upon  this  Court  in  the  event 
there  was  no  Fe<leiral  question  involved. 

^\ extern  Union  Telegraph  Co,  i\  Gall  Puhlishing  Co.,  181 
TJ.  S.  92;  E(jan  v,  Uart,  165  U.  S.  188;  Chicago,  Burlington 
etc.,  R.  R.  Co.  V.  Chicago,  166  U.  S.  116,242;  Gardner  v, 
Bmcstell,  180  U.  S.  362. 

It  ^^as  said  in  the  cajse  of  the  Gtiaranfy  Triist  Go.  of  N.  Y.  v. 
Galveston  City  R.  Co.,  107  Fed.  311,  320,  that: 

"Wo  follow  the  interpretation  given  to  the  statutes  of  a  t^tate 
as  appears  by  the  decision  of  the  Supreme  Court  of  the  stat(f." 

Aberdeen  Bamk  v.  Clichalls  Count ij,  166  U.  S.  440;  Nobles 
r.  Georgia,  168  U.  S.  308;  Fordyce  v.  DiiBose,  87  Texas,  78. 

No  federal  question  appears  to  bo  involved  in  the  proeeed- 
iiigB  before  this  Court  and  no  argument  was  presented  in  favor 

12—  u.  s.  D. 
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of  any  such  question.  It  is  true  the  petition  of  complainant  al- 
leges that  theii'e  is  a  constitutional  question  involved  in  that  thf 
grantin-c:  of  the  franchise  to  the  Rapid  Iransit  and  I^and  Com- 
l>any  w^as  in  violation  of  tlie  prior  valid  rights  of  the  complain- 
ant, but  I  find  furthier  in  the  submission  of  facts  to  tin?  Su- 
])rem^  Court  that  it  was  admitted  that  the  said  "Honolulu  Rapid 
Transit  and  Land  Oorapany  is  the  lawful  holder  of  a  franchise 
graiitcd  to  Clinton  G.  Ballenftyne  and  others  by  Act^  69  and 
10  of  the  Session  La\vs  of  1880 " 

Can  the  oomplainant,  after  admitting  in  one  Court  of  com- 
petent jurisdiction  the  laAvful  holding  of  a  f^anchi^^e  by  the 
reqwndent,  and  ha\4ng  the  case  tried  Ujxju  that  th^eory,  then 
come  into  another  Court  of  different  jurisdiction,  and  deny 
the  validity  of  that  f ranch isio  in  an  attempt  to  invoke  the  jnris- 
ditetion  of  that  other  Court  in  a  proceeding  iu  equity?  lliis Court 
will  not  coui^ider  sTich  an  attempt. 

It  does  not  seem  necessary  to  pass  u}>on  the  que^'tion  whetlier 
tlie  complainant  has  com])lie<l  with  all  the  statutes  of  the  Ter- 
ritory of  Hawaii  in  relation  to  foreign  cor|X)rations,  in  renderinjr 
the  decision  in  tliis  matter. 

One  of  tlie  questions  submitted  to  tlie  Supreme  Court  of  the 
t^^rritory  as  appears  from  the  foregoing  statement  of  facts  is: 

*'IIa8  the  Honolulu  Rapid  Transit  and  Land  Com})any  the 
right  to  lay  a  track  on  King  s-treet  for  more  than  seventeen  hun- 
dred feet?'' 

To  which  inquiry  the  Sui>reme  Court,  after  an  exliaustive 
inquiry  into  the  various  statutes  and  franchisees  under  which 
the  two  parties  were  acting,  decide<l  in  the  affinnative.  iVnd 
that  is  sid)stantially  the  only  question  now  before  this  Court, 
and  whi(di  has  been  settled  by  the  decisiion  of  the  Su]>reme  Court 
of  the  'te^^ito^^^ 

This  Court  will  not  listen  to  a  collatciral  attack  made  in  tliis 
case  upon  a  judgmont  of  the  Supreme  (^tourt  of  the  territory. 

It  is  an  e^^tablished  principle  of  equity  jurisprudence,  elemen- 
tary in  lis  nature,  that  "he  who  seeks  equity  must  do  equity.'' 
And  that  he  who  asks  equitable  relief  must  come  into  Court 
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with  clean  hands.  The  complainant  has  not  come  into  this 
Court  vn\h  clean  hands. 

GamUer  r.  Cad  well,  145  U.  S.  368;  WhittHy  v.  Fox,  166  U. 
S.  637;  Prnn.  Mutual  Life  Insurance  Co.  r.  A^istin,  168  U.  S. 
085,  698. 

Messrs.  Dunne  and  De  Bolt,  attorneys  for  the  complainant, 
this  Court  holds  ai'o  properly  autliorizc<l  to  act  in  this  proceed- 
ing, yet-  from  all  the  facts  th^erc  has  not  been  saich  a  showing 
made  as  >\dll  entitle  this  Court  to  assnmc  jurisdiction  in  this 
matter,  or  entitle  the  complainant  to  any  equitable  relief  herein. 
The  preliminary  injunction-  is  denied,  and  the  bill  dismissed 
with  costs. 


rXITED  STATES  OF  AMERICA  v.  ESTATE  OF  BER- 
XICE  PAUAHT  BISHOP,  dex^cased,  and  JOSEPH 
O.  CARI^R,  ei  aL,  Trnsteee  imder  the  will  of  BER^sHCE 
PAUAIIT  BISHOP,  deceased;  OAHU  RAILWAY 
AND  LAND  COMPANY,  LIMITED,  a  corporation; 
THE  DOWSEIT  COMPANY,  LIMITED,  a  corporation; 
THE  HONOLULU  SUGAR  COMPANY,  a  oori>oration; 
HONOLULU  PLANTATION  COMPANY,  a  corpora- 
tion; CHOW  AH  FO,  JOHN  II  ESTATE,  LIMITED, 
a  corporation;  WILLIAM  G.  IRWIN,  OAHU  SUGAR 

COMPANY,    LIMITED,    a    corix>ration ;    BISHOP    & 
COMPANY,  a  copartnership. 

Dated:      DivCembkr  12,  1901. 

1.  Under  the  Federal  Constitution,  private  property  cannot  be  taken 
for  public  uses  without  just  compensation. 

2.  Just  compensation  means  compensation  that  is  just  to  both  sides, 
just  in  regard  to  the  public  as  well  as  to  the  individual. 

3.  Whenever  private  property  is  taken  for  public  uses  or  purposes, 
the  fair  market  value  of  the  property  at  the  time  of  the  taking 
should  be  paid  for  it. 

4.  The  actual  value  of  the  property  at  the  date  of  the  summons  is 
designated  as  the  measure  of  valuation  of  all  property  to  be  con- 
demned, under  the  Hawaiian  Statute. 
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5.  A  fair  equivalent  for  any  entire  piece  of  property  is  its  market 
value  in  money,  which  value  must  be  shown  by  the  usual  and 
common  means. 

6.  What  property  sought  to  be  cond'^mned  will  bring  at  a  fair  public 
sale  where  one  party  wants  to  sell  and  another  wants  to  buy,  may 
be  taken  as  a  criterion  of  its  market  value. 

7.  The  probable  value  of  land  for  residential  purposes,  or  for  the 
purposes  of  a  public  resort,  cannot  be  considered,  in  the  absence 
of  any  evidence  of  residences  on  said  land,  or  that  the  same  was 
ever  used  for  a  public  resort. 

8.  Burden  of  proof  is  on  the  plaintiff  to  prove  the  value  of  interest  of 

defendant  in  the  lands  sought  to  be  condemned. 

9.  The  evidence  of  experts  as  to  values  does  not  differ  in  principle 
from  the  evidence  of  experts  upon  other  subjects. 

10.  In  considering  the  opinions  of  experts,  the  Jury  is  not  bound  to 
give  weight  to  testimony  which  is  contrary  to  what  every  person 
of  good  sense  and  ordinary  intelligence  knows  to  be  true. 

11.  Knowledge  obtained  by  the  jury  through  a  personal  inspection 
of  the  lands  in  controversy  may  be  used  only  in  determining  the 
weight  of  conflicting  testimony  as  to  the  value  of  the  land,  but  not 
otherwise. 

12.  While  the  jury  cannot  act  upon  material  facts  resting  only  within 
Its  private  knowledge,  but  must  be  controlled  by  the  evidence  ad- 
duced, the  members  of  the  jury  should  yet  judge  of  the  weight  and 
force  ol  that  evidence  by  their  own  general  knowledge  of  the  sub- 
ject. 

13.  Compensation  in  this  case  is  to  be  estimated  by  the  actual  rights 
acquired  by  the  government,  and  not  by  the  use  which  the  govem- 
meut  may  make  of  these  rights. 

14.  The  actual  value  of  the  property  to  be  condemned  cannot  be  en- 
hanced by  reason  of  any  projected  improvements  for  which  it  ia 
sought  to  be  taken. 

15.  Willingness  or  unwillingness  of  defendant  to  part  with  its  prop- 
erty is  not  a  proper  element  of  valu^e. 

16.  Prospective  or  speculative  values  not  to  be  considered. 

17.  The  value  of  leases  on  the  land  to  be  condemned  is  not  to  be  con- 
sidered in  arriving  at  the  true  market  value  of  the  fee  in  the  Urd. 

18.  6wom  returns  of  the  value  of  said  lands  made  to  the  Assessor  of 
the  territory  by  the  defendant  are  admissions  against  interest, 
and  are  competent  evidence  tending  to  show  the  market  value  ot 
the  property  at  the  time  of  the  making  of  the  said  sworn  returns. 

19.  Improvements  on  land  sought  to  be  condemned  are  to  be  assessed 
separately  from  the  value  of  the  land  itself. 

20.  In  determining  on  which  side  the  weight  or  preponderance  of  tKe 
evidence  is,  the  jury  should  consider  the  opportunities  of  wit- 
nesses for  seeing  or  knowing  the  things  about  which  they  testify, 
their  conduct  and  demeanor  while  testifying,  their  interest  or  lack 
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of  interest  in  the  result  of  tb<e  suit,  and  the  probability  or  im- 
probability of  the  truth  of  their  several  statements  in  view  of  all 
the  other  evidence  adduced  on  the  trial. 
21.  All  the  evidence  in  the  case,  both  direct  and  circumstantial,  must 
be  taken  into  consideration,  together  with  all  reasonable  inferences 
to  be  drawn  from  such  evidence. 


Action  brought  to    condemn  cer- 
tain lands  under  the  provisions  of  an 
Act  of    Congress    dated  August  1, 
Eminent  Domain.     {  1888,  entitled  "An  Act  to  authorize 

the  condemnation  of  land  for  aites 
of  public  buildings  and  for  other 
purpoees." 

J.  ./.  Dunne,  Assistant  U.  S.  District  Attorney,  for  the  gov- 
ernment. 

Kinney,  Ballou  <&  McClanahan  and  Holmes  &  Stanley,  for 
defendant,  Estate  of  Bemice  Pauahi  Bishop,  deceased,  and 
Joseph  O.  Carter,  et  aL,  Trustees  under  the  will  of  Bemice 
Pauahi  Bishop,  deceaised. 

Bishop  Estate  Case. 

CHARGE  TO  THE   JI'RY. 

EsTEE,  J.  This  action  is  brought  under  the  provisions  of  an 
Act  of  Congress  of  the  United  States,  dated  AugiLst  1,  1888, 
entitled  "An  Act  to  authorize  the  condemnation  of  land  and 
for  sitee  of  public  buildings  and  for  other  purjxjses".  (Vol.  25 
U.  S.  Stats.  P.  357). 

The  special  lands  sought  to  be  cond-enmed  are  certain  lands 
situate  in  the  District  of  Ewa,  in  and  alx>ut  the  Harbor  of  Pearl 
Lochs,  sometimes  called  Pearl  Harbor,  in  the  Island  of  Oaliu, 
in  the  Territorv  of  Hawaii. 

The  United  States  of  America  seeks  to  condemn  these  lands 
and  to  acquire  a  fee  simple  estate  therein,  for  a  public  use,  to 
wit:  for  the  purpose  of  erecting  and  maintaining  thereon  a 
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Naval  Station  and  channel  defense  for  the  use?  and  purposes 
of  tlie  United  States  of  Ann^rica,  and  of  the  Xavv  Dejmrtinent 
ihcreof,  and  for  the  improvement  of  the  liarbor  and  channel 
lesading'  thereinto,  known  a.s  Pearl  Lochs,  sometime^?  called 
Pearl  Harbor;  tO'gether  with  the  erection  and  maintenance  upon 
said  tracts  and  par(»els  of  land  of  all  siieli  public  buildings, 
magszincBi,  arsenals,  navy-yards,  light-houses,  quarantine  stations, 
wharves,  docks,  piei-s,  canaL^,  roa<ls,  ditches,  flumes,  acqueduct^, 
pijx>lines,  cemeteries  and  sewca-s  as  may  be  jirojx^r  or  necessary' 
to  oa*  for  the  efficden.t  maintenance  of  said  Naval  Station  and 
harbor  and  channel  defense,  for  the  uses  and  purpo?<^  of  the 
United  States  goveniment  therein  and  of  its  said  Navy  Depart- 
ment. 

Among  the  ti'acd:s  and  parcels  of  land  sought  to  be  condemned 
by  the  said  United  States  government  in  this  action,  are  certain 
lands  belonging  to  the  Estato  of  Bemice  Paualii  BiAoj),  do- 
cea^ed,  which  are  shown  on  tlia.t  eei'tain  map  known  and  de- 
signated as  Hawaiian  Government  Survey  Kegistered  Map  Xo. 
1730,  said  lands  being  in  two  portions,  "A"  and  ^^B"  i^artieu- 
larly  described  as  follows: 

Portion  **A":  Commencing  at  a  point  on  the  shore  on  the 
eastern  side  of  the  cliannel  which  leads  into  Pearl  Lochs,  where 
the  nortliem  shore  of  the  sc^cond  fish  pond  below  Keanapuaa 
Point  as  sihown  on  Chart  No.  1(S00,  published  by  the  Hydro- 
graphic  Office  of  the  United  States  Navy  Dc}>artment,  joins  the 
low  water  m«rrk  of  the  said  channel ;  thence  following  the  shore 
to  the  northAvard,  along  the  line  of  low  water  mark  to  the 
said  Keanapuaa  Point  or  Keanapuaa  as  marked  om  said 
chart;  thence  follo\nng  the  shore  along  low  water 
mark  in  a  general  easteirly  direction  to  what  is  sho^vn 
on  said  chart  a?  south-east  looh,  and  along  the  low 
>vater  shoi-e  line  of  south-east  lo<^h  to  the  point  in  the  north- 
ern arm  of  south-east  loch  where  the  low  ^^^ter  sliore  line 
touches  tliie  ^vall  shown  on  the  said  chart  a:?  extending  in  a 
south-easterlv  direction  from  the  south-east  corner  of  Loko 
Kuana;  thence  in  an  easterly  direction  along  said  wall  to  its  end; 
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Uienjce  east,  magnetic,  to  the  line  of  the  Oahii  Railway;  thence 
across  said  railway  and  in  the  same  direction,  to  wit:  Basrt 
magnetic,  eig'ht  hundred  (800)  feot  distant  from  the  center  of 
the  said  railwiav  line  to  a  point;  thience  south  22  1-2  deirreee  east 
magnetic  to  the  general  southern  lx)undarv'  line  of  the  Estate  of 
Bemico  J?auahi  Bieshop,  dec^ea-ied,  ssometimos  called  B.  P.  Bishop 
Estate,  as  aliOAvn  on  the  aforesaid  Hawaiian  Govetnmient  Sur- 
vey Registered  Map  Xo.  1738;  thence  along  the  said  boundary 
lino  in  a  southwesterly  direction  to  where  thr*  said  boundary 
lane  touches  the  said  Oahu  liailway,  and  partly  acrcjss  the  said 
railway  in  the  same  direction  to  its  center  line;  theuc*e  still  in 
u  smith  westerly  direction,  but  moa-e  westerly,  across  the  said 
railway,  and  continuing  in  the  same  direction  to  a  point  at 
about  the  mi<ldle  of  the  Eastern  shore  of  the  said  second  fish 
pond  l>elow  the  said  Keaniapuaa  Point;  thence  along  the  shore 
of  the  g»aid  fish  pond  to  the  northAvard  and  to  the  westward  to 
the  point  of  commencement;  comprif^ing  to  higli  water  mark 
about  six  hundre<l  and  thirty-five  (635)  acres  more  or  k^s>;  to- 
gether with  all  water,  riparian,  fishing  and  other  rights  and 
right-1  of  way  and  other  eaHcments,  incidental  or  appurtenant 
to  the  said  jx>rtioii  ^'A", 

Portion  "B",  The  whole  of  that  certain  Island  shown  upon 
the  afoix^$«id  Hydrographic  Oftice  Chart  Xo.  1800,  an<l  kno^\^l 
and  designate<l  as  Ivuahua,  to  low  water  mark  and  comprising 
to  high  Avater  mark,  ahout  41.5  acres  more  or  les.-,  together 
Arith  all  water,  rij)arian,  fishing  and  other  righted  and  rights  of 
way,  and  other  easements,  incidental  or  appurtenant  to  said 
Portion  "B'\ 

Tlie  qu(i-tion  l)efore  you  then  is  what  is  the  market  value  of 
these  lands  witli  the  appurtenances,  and  what  is  the  just  com- 
jMnneation  to  be  paid  by  the  Uniteil  States  government  to  the 
oAvners  thereof,  namely;  the  Estate  of  Bemice  Pauahi  Bis'hop, 
deceased,  and  tliat  just  value  you  are  to  assess  in  this  case. 

You  are  aware  that  private  property  cannot  l)e  taken  for  pub- 
lic use  without  "just  compensation''.  This  is  the  language  of 
our  fundamental  law,  the  Federal  Constitution  (Article  5  of 
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the  Amendments  of  1791);  and  from  this  language  you  will 
obeerve  that  the  compensation  spoken  of  miij»t  be  just.  In  tMs 
behalf  I  charge  you  that  it  is  your  duty,  to  treat  both  sides 
of  thia  case  with  equal  fairness  and  impartiality,  and  to  avoid 
giA^ing  to  one  side  any  preferment  or  advantage  denied  to  the 
other. 

In  other  words,  when  dealing  with  this  matter  of  compensa- 
tion, you  are  to  remember  that  ^^just  compensation"  means  com- 
pensation that  5s  just  to  both  sides,  just  in  regard  to  the  public 
as  well  as  to  the  individual.  You  are  not,  for  instance,  to  place 
an  undidy  depreciative  valuation  upon  t\\h  property  because 
the  government  desires  it;  nor  should  you  place  an  exaggerated 
valuation  upon  the  property  either  because  it  is  privajte  property, 
or  because  the  government  may  desire  it. 

Your  province  is  to  proceed  and  act  throughout  with  even 
handed  fadimees  and  impartiality,  treating  both  sides  alike  and 
deciding  disputed  questions  solely  upon  the  evidence  received 
within  the  lines  laid  down  by  this  charge,  you  being  the  sole 
judges  of  the  weight  of  the  evidence  inftroduced. 

I  instruct  you  that  whenever  private  property  is  taken  for 
public  uses  or  for  public  purposes,  the  fair  market  value  of  the 
irroperty  at  the  time  of  the  taking  should  be  paid  for  it;  and 
according  to  the  statute  of  this  territory,  the  actual  value  of 
the  property  at  the  date  of  the  simimons  is  designated  as  the 
measure  of  valuation  of  all  property  to  be  condemned;  and  I 
charge  you  that  the  date  of  the  summons  in  this  case  is  July 
Cth,  1901. 

It  is  to  til  is  date,  therefore,  that  you  are  to  look  in  fixing  the 

value  of  the  propcaty  involved  in  this  caee.  You  are  to  remdin- 
ber  that  the  material  considerajtion  is  the  actual  oondit&on  of 
the  proi>erty  as  it  stood  on  that  date.  It  is  to  this  that  you  are 
limited.  The  prospective  or  speculative  value  of  the  land  from 
possible  improvements  or  prospective  uses,  can  not  be  considered 
by  you;  the  value  must  be  actual,  and  not  speculative  or  mere 
possible  value. 

It  is  not  proper,  therefore,  to  consider  how  the  property  might 
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be  improved  or  the  cost  of  such  improvements;  nor  can  you 
eonsider  whtat  the  probable  value  of  the  land  would  be  if  this 
or  that  improvement  were  placed  upon  it;  nor  can,  you  consider 
thie  intention  of  the  owner  to  mjake  improvementB,  even  though 
you  should  find  such  intemtion  to  exist  In  brief,  you  are  t» 
limit  your  considemtion  to  tlie  actual  condition  of  this  property 
as  it  actually  stood  on  July  G^th,  1901. 

A  fadr  equivalent  for  any  entire  piece  of  property  is  its  mar- 
ket value  in  money. 

The  burden  of  proving  the  market  value  of  the  interest  of 
the  defendant  in  the  lands  in  questionj  is  upon  the  plaintiff;  in 
other  words,  the  claim  of  the  plaintiff  as  to  the  amount  of  com- 
pensation to  be  awarded  defendant  must  be  proven  by  the  plain- 
tiff by  a  preponderance  of  the  evidence. 

The  Island  of  Kuahua  is  admitted  by  the  pleadings  to  be  an 
independent  and  separate  tract  of  land  and  to  be  no  part  or 
portion  of  any  dther  tract  of  land,  and  therefore  in  assessing 
compensation  for  the  taking  of  said  Island,  you  will  not  deduct 
from  ife-uch  compensation  the  value  of  any  betterments  or  benefits 
whatsoever.  In  other  words,  you  must  award  to  the  defendants 
for  said  Island,  its  full  market  value  as  of  the  sixth  of  July, 
1901. 

In  fixing  the  value  of  Kuahua  Island,  you  are  to  consider  all 
the  teetim<my  bearing  upon  its  market  value  on  the  said  6th  day 
of  July,  1901,  but  you  are  not  to  consider  an  extreme,  specu- 
lative value  if  any  such  has  been  given  in  the  testimony.  It  has 
been  testified  by  one  wStness  for  the  defendant  that  the  Island 
was  worth  three  thousand  dollars  an  acre  for  residential  pur- 
poses or  for  the  purpose  of  a  public  resort.  In  consiidering 
that  testimony  you  are  to  beiar  in  mind  that  it  nowhere  appears 
in  the  teetimony  that  there  were  any  residential  or  other  struc- 
tures on  the  Island  of  Kuahua  at  the  date  of  the  commencement 
of  this  suit,  or  that  the  said  Island  was  ever  used  for  residence 
purposes  or  as  a  resort;  but  there  is  testiraonv  to  the  point  that 
thSs  Island  is  surrounded  by  a  lagoon  and  not  by  the  open  sea, 
and  that  the  climate  there  is  excessively  hot. 
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It  ie  your  province  under  the  testimony  of  the  witnesses 
whoee  opinions  have  boen  g^iven  upon  the  subject  of  the  value 
to  consider  the  3arao  by  reference  to  the  whole  sdtimtion  of  the 
projDcrty,  and  its  surroundiiigfcT,  and  all  the  aittendant  cipcum- 
stanecs  by  applying  to  all  the  circumstances,  your  own  know- 
ledge an<l  general  experience.  The  evidence  of  experts  as  to 
valiKs  does  not  differ  in  principle  from  the  evidence  of  experts 
upon  other  subjects.  So  far  from  laying  aside  your  own  general 
knowledge  and  ideas,  you  may  apply  that  knowledge  and.  those 
ideas  to  the  matters  of  fact  in  evidence,  in  determining  the 
weight  to  be  given  to  the  opinions  expressed.  And  while  the 
jury  cannot  act  in  any  case,  upon  particular  facts  material  to 
its  disposition,  resting  only  within  their  private  knowledge,  but 
should  be  governed  by  the  evidence  adduce*!,  yet  they  should 
judge  of  the  weight  and  force  of  the  evidence  by  their  own 
general  knowledge  of  Uie  subje^*t;  and  while  great  weight  should 
ahva^'s  be  given  to  the  o])inions  honestly  and  candidly  expressed 
of  those  familiar  with  the  subject,  tliey  are  yet  to  be  intelli- 
gently examined  by  the  jurv',  in  the  light  of  their  own  pergonal 
knowledge,  giving  them  force  and  control  only  to  the  extent 
that  they  are  found  to  be  reasonable,  (llcad  v.  llurgraw  105 
U.  S.  45,  49. 

In  brief,  the  jury'  is  not  lx>und  to  give  weight  to  testimony 
which  is  coTitrary  to  wliat  every  person  of  good  sense  and  ordin- 
arv  intelli^'ence  kno^\^  to  be  true. 

Tlic  object  of  this  trial  is  to  find  out,  as  I  have  stated,  what 
was  tlie  market  value  of  the  land  described  belonging  to  tiie 
Estate  of  Bemice  Paualii  Bishop,  deceased,  on  the  6th  day  of 
July,  1901.  It  is  ut?iual  for  juries  to  try  and  reeoncile  con- 
flicting testimony  if  it  is  possible  to  do  so.  In  tliis  ease,  it  woidd 
seem  difficult  to  do  this  as  the  divergence  among  the  witnesses 
on  tlie  question  of  value  is  so  great. 

Some  of  complainant's  witnerses  te^fied  that  the  land  as  a 
whole  was  w^orth  fiftv  dollars  an  acre:  while  four  of  the  witr 
iiesses  foa*  defendant  testified  that  some  350  acres  of  the  land 
scaight  to  be  comdemned  was  of  the  vfdue  of  t$300  an  acre  for 
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raisins:  cane.  Several  of  the  witnei«eos  for  defendant  fixed  the 
value  of  a  portion,  three  hundred  feet  deep  hy  thirteen  thousand 
feet  frontage  ou  the  lagoon,  at  from  $1000  to  $1500  an  acre; 
and  one  Avitne<«  testified  that  Kuahua  Island,  consistine:  of  about 
forty-one  acres  in  round  numlxxrs,  was  worth  $3000  an  acre. 

lui  reaehing"  your  verdiot  therefore,  you  must  consider  all 
})hases  of  the  ease  and  all  the  testimony.  You  a.i'e  t'>  assume 
that  all  witnesses  are  honest  until  tlie  eontraiy  appears;  but  in 
all  eventi^,  you  are  to  be  the  judge  of  the  weight  and  chairacter 
of  the  testimony.     To  do  thi.s  vou  must  analvze  the  testimonv 

and  from  such  analysis  malce  vour  verdict. 

»  •' 

It  will  be  your  duty,  however,,  to  attempt  as  far  as  possible 
to  reconcile  conflicting  testimony  on  this  question  of  value; 
and  in  attempting  to  so  reconcile  this  conflict,  you  diould  con- 
sider carefully  the  theorJe?i  pi^esented  by  each  witness,  and  upon 
which  he  l^ses  his  opinion.  Obser\'e  if  the  witnesses  have  un- 
duly exaggerated  oi*  diminished  the  value  of  the  land  in  ar- 
riving at  their  estimates  and  note  if  the  theories  upon  which  the 
witnesses  on  either  side  have  proceeded  are  sound  or  unsound. 
In  doing  thfa  you  mfly  be  able  to  reconcile  conflicting  state- 
ments of  testimony  and  Ix*-  able  to  an-ive  at  a  iust  estimate  of 
the  value  of  this  land. 

One  thiuir  you  should  l>ear  in  mind,  that  the  market,  value  of 
this  land  on  July  6th,  1901,  must  be  shown  bv  the  usual  and 
common  means  adojuted  for  such  purpose,  and  no  mere  specu- 
lative valuations  are  to  l>e  considered  bv  vou. 

In  determining  upon  which  side  the  prei>onde-ranoe  of  evi- 
dence is,  you  should  take  into  consideration  the  opportunities  of 
the  several  mtnes^cs  for  seeing  or  knowing  the  things  about 
which  thcv  testified,  their  conduct  and  demeanor  while  testify- 
ing,  tlieir  inteo^cst  or  lack  of  int<^est  if  any,  in  the  result  of  the 
suit,  the  p»rol>ability  or  impi-obabilily  of  the  tnith  of  their  sev- 
eral statements  in  view  of  all  tlie  other  evidence  adduce^l,  or 
circumstances  proved  on  the  trial,  and  from  all  the  circum- 
stanoes  dctennine  on  which  side  is  the  weight  or  preiwnderance 
of  the  evidence.     In  dealing  with  the  testimony,  you  must  not 
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forget  by  whom  it  was  giveai,  the  motive  of  the  particular  wit- 
ivees  if  any,  the  purpose  by  which  hje  is  actuated,  the  partisan- 
ship if  any,  attributable  to  him;  indeed,  any  fact  or  circum- 
stance by  which  his  unbiased  utterance  of  truth  might  be  im- 
peded or  prevented  altogether,  must  receive  your  attention. 
You  are  seeking  the  truth. 

Thus  you  would  mot,  as  men  of  sense,  so  readily  yield  to 
the  testimony  of  a  witness  whose  partiality  is  known  or  ob- 
servable, as  you  would  have  done  had  the  same  witness  been 
V/^hoUy  indifferent  between  the  parties  and  with  no  partisan  mo- 
tive to  actuajte  him — ^no  inrterest  in  the  result  of  the  trial  other 
than  the  general  interest  wliich  every  good  dtizen  ought  to 
feel,  that  in  tMs  as  in  all  other  trials,  justice  must  be  done 
according  to  law. 

By  a-  i>reponderance  of  the  evidence  is  not  mjeant,  ^:entlc- 
men,  tihe  e^ddence  given  by  the  greater  number  of  witnesses, 
but  the  superior  strength  of  such  evidence  and  the  greater 
weight  which  such  evidence  may  have  in  your  judgment. 

Grentlomen  of  the  jury,  early  in  the  trial,  you  visited  the 
lands,  sought  to  be  condemned.  The  object  of  such  visit  was 
that  you  might  acquaint  yourself  with  the  physical  conditions 
and  ohiaracteristics,  and  the  nature  and  extent  of  the  land  so 
as  to  better  enable  vou  to  imderstand  the  evidence  on  the  trial 
of  the  cafiie.  The  knowledge  so  acquired  may  be  used  by  you 
in  dotcrmining  the  weight  of  conflicting  testimony  respecting 
the  value  of  this  land,  but  not  otherwise. 

I  have  told  you  tliait  the  fair  market  value  of  the  property  as 
that  property  actually  stood  on  July  6th,  1901,  should  be  paid 
for  it;  and  in  this  behalf  I  charge  you  that  what  this  propei'ty 
would  bring  at  a  fair  public  sale^  where  one  party  wants  to  sell 
and  another  wants  to  buy  may  be  taken  as  a  criterion  of  its 
market  valua  But  you  must  understand  that  compensation  is  to 
be  estimated  in  this  case  by  the  actual  rights  acquired  by  the 
govemnxenit,  and  not  by  the  use  which  the  government  may 
make  of  these  rights;  and  therefore,  I  instruct  you,  that  the 
fact  that  this  property  may  be  desired  by  or  necessary  to,  the 
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govemnient,  is  not  to  be  oonsid€*ped  by  you  in  fixing  compensa- 
tion. 

I  further  injytnict  yon  that  the  actual  value  of  thiis  pix)p(frty 
cannot  be  enhanced  by  reason  of  the  projected  improvement 
for  which  it  is  taken;  for  this  would  simply  be  to  make  the 
goveniment  pay  for  an  enhancement  caused  by  its  own  work. 
And  moreoveTj  tlie  willingness  or  unwillingnees  of  the  Bisohop 
Eetato  to  part  with  its  propefrty  is  not  a  proper  element  of  value; 
nor  can  you  consider  what  the  Bishop  Esitate  \vould  give  leather 
than  l>e  deprived  of  this  property.  As  I  have  heretofore  said, 
you  will,  in  determining  compensation,  limit  your  attention 
to  the  market  value  of  the  property  as  it  actually  stood  on  July 
Gth,  1901,  and  be  guided  solely  by  that. 

Soniie  evidence  has  been  introduced  bv  the  ox>^'elrnment  .sliow- 
ing  certain  valuations  sw^om  to  and  filed  wtith  the  Asse^^ior, 
pursuant  to  the  requirements  of  the  territorial  statute  in  that  re- 
gard. Upon  this  subject  I  charge  you  that  sucli  sworn  returns 
to  the  Assieseor  are  called  by  law,  admi^rdons  against  interest 
and  are  competent  evidence  tending  to  show  the  value  of  tlie 
property  referred  to  therein  at  that  time.  You  may  therefore, 
and  indeed  it  is  your  duty  to  consider  such  retums  along  with 
the  other  cAidence  in  the  ease  l)iearing  ui»n  the  question  of 
value,  of  this  pi-operty. 

I  instruct  you  also,  that  the  option  given  by  the  defendants 
to  the  United  States  for  a  portion  only  of  the  property  now  con- 
demne<l,  subject  to  existing  leases  held  by  the  Honolulu  Sugar 
Company,  is  to  be  considered  by  you  only  along  w^ith  all  other 
evidence  l>earing  on  the  market  value  of  the  proi)eirty  con- 
demned. Your  duty  is  to  determine  by  your  verdict  the  real 
and  true  market  value  of  the  land  in  question  on  July  Gth,  1901, 
by  considering  all  the  evidence  bearing  on  that  point. 

Tlie  leases  refen-ed  to  in  the  trial  of  this  case  have  nothing 
to  do  with  the  value  of  the  intereet  of  the  Estate  of  Bernice 
Pauahi  Bis^hop,  deceased,  in  this  land. 

Tlie  values  of  those  lease?  aire  to  Ix)  determined  in  the  near 
future  bv  this  Court  in  another  trial.     You  cannot  settle  the 
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value  Off  tJie  intere$»'t  of  the  Bishop  Estate  therefore  in  the  laii'l 
in  question  by  any  reference  to  these  leasee ;  therefore  I  instruct 
you  to  disregard  said  leases  entirely,  in  an'lA'ing  at  tlie  value 
of  the  interest  of  the  Bishop  Estate  in  this  land. 

Gontlenien,  in  arriving  at  a  verdict  in  this  case,  you  are  tn 
give  to  the  ttestimony  such  weight  and  effect  as  in  your  judg- 
ment it  deeen^es;  but  vou  should  not  trcia.t  such  testimonv  arbi- 
trarily  or  oapriciously  nor  sihould  you  limit  your  consideration 
to  any  isolated  or  fragmentary  part  thereof.  On  the  contrary, 
you  are  to  take  into  consideration,  all  the  evidemcei  in  the  cat?o 
botli  direct  and  circumstantial,  togethei'  with  all  reai^nablc  in- 
fca-ences  to  be  drawn  from  that,  ev^idence. 

In  rendering  your  rerdict  you  will  at-ee^s  by  itself,  and  as  a 
&(^parato  item,  the  market  value  on  the  Gth  day  of  July  last,  of 
any  improvements  that  you  may  find  from  the  evidence  to  have 
been  on  the  condenmted  premises  at  that  date. 

I  further  charge  you,  that  no  direct  and  special  benefit  or 
benefits  to  that  portion  of  defendant's  land  not  takeoi  have  been 
proven  in  ttiis  case,  and  you  will  thieo'efore  in  arriving  at  the 
market  value  of  the  portion  taken,  make  no  deduction  there- 
from for  bcfuefitisj  to  tlie  i>art  not  taken. 

(Gentlemen  of  the  jury',  in  arriving  at  a  verdict  in  this  case, 
it  must  be  bv  the  unanimoaii^  assent  of  all  vour  members. 

Under  the  pleadings  in  this  case,  the  complainant  is  entitle*! 
to  the  condomnatiori  of  the  land  describeil,  and  you  must  find 
a  verdict  in  favoi*  of  the  defendant  for  the  market  value  of  the 
lands  so  condemned;  because  as  I  have  heretofore  stasted,  under 
the  Cont-^ritution  of  the  United  States,  private  property  cannot 
be  taken  for  a  public  use  unle-^s  just  com]>ensation  is  paid  there- 
for. 

T  again  finally  instruct  you  that  you  are  to  l>e  the  sole  judj^es 
of  the  facts  in  the  case. 
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IN  THE  MATTER  OF  THE  ESTATE  OF  PAUL  J.  VOEL- 
LER, an  involuntary  bankrupt. 

Decide]):     January  Gth,  1902. 

1.  Either  one  of  three  conditions  must  exist  to  give  the  United  States 
District  Court  Jurisdiction  to  adjudge  a  person  a  bankrupt,  namely: 

(1)  He  must  either  have  had  his  principal  place  of  business,  re- 
sided or  ha4  liis  domicile  within  the  territorial  jurisdiction  of 
the  Court  for  the  preceding  six  months  or  the  greater  portion 
thereof;  or  (2)  while  not  having  had  his  principal  place  of  busi- 
ness or  had  his  domicile  within  the  United  States,  have  property 
within  the  territorial  jurisdiction  of  the  Court;  or  (3)  have  been 
adjudged  a  bankrupt  by  a  court  of  competent  jurisdiction  without 
the  United  btates  and  have  property  within  the  jurisdiction  of 
the  Court. 

2.  The  law  presumes  the  domicile  of  origin  to  still  exist  in  the  ab- 
sence of  any  proof  of  change  of  domicile. 

3.  The  burden  of  procf  is  on  the  party  alleging  the  change  of  dom- 
icUe. 

4.  The  Territorial  Courts  and  the  District    Courts    of    the    United 

States  do  not  have  co-ordinate  or  concurrent  jurisdiction  in  bank- 
ruptcy  proceedings. 

5.  A  bankruptcy  proceeding  is  in  the  nature  of  a  proceeding  in  ran. 

6.  The  province  of  the  bankruptcy  court  is  to  marshal  the  assets  of 
the  bankrupt  wherever  they  may  be,  so  that  there  may  be  a  proper 
administration  upon  b^s  estate,  and  also  that  there  may  be  a  fair 
and  just  distribution  thereof  to  his  creditors  entitled  thereto;  and 
in  so  marshalling  said  assets,  the  Court  has  full  power  to  restrain 
any  State  or  Territorial  Court  or  officer  from  disposing  of  any  of 
said  assets  until  the  adjudication  of  the  debtor  as  a  bankrupt  or 
the  dismissal  of  the  petition. 

7.  It  was  the  Intention  of  Congress  in  passing  Subdivision  f  of  Sec- 
tion 67  to  prevent  ;  Jiy  creditor  of  an  insolvent  debtor  from  obtain- 
ing any  advantage  over  other  creditors  by  legal  proceedings  dur- 
ing a  period  of  four  months  prior  to  the  filing  of  the  petition  In 
bankruptcy,  whether  voluntary  or  involuntary;  and  all  liens  so 
obtained  are  dissolved  by  the  adjudication  in  bankruptcy. 

8.  Where  it  appeared  that  while  the  alleged  bankrupt  had  formerly 
resided  in  the  Territory  of  Hawaii,  he  had  not  had  his  principal 
place  of  business  nor  resided  therein  for  the  greater  portion  of 
six  months  preceding  the  filing  of  the  petition  in  bankrutcy,  hav- 
ing left  the  Territory  three  years  before  while  a  warrant  was  out 
for  his  arrest  as  a  leper,  and  where  it  further  appeared  that  the 
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wife  and  children  of  the  alleged  bankrupt  are  still  residing  in  the 
Territory,  and  that  he  owns  certain  real  property  in  the  city  of 
Honolulu,  Territory  of  Hawaii,  and  no  proof  having  been  adduced 
on  the  hearing  that  the  said  alleged  bankrupt  had  acquired  a 
domicile  beyond  this  Territory;  upon  objections  filed  to  the  mak- 
ing of  an  order  of  adjudication  in  bankruptcy  on  the  ground  that 
the  Court  had  not  obtained  jurisdiction  under  Section  2,  Sub- 
division 1,  Chapter  3  of  the  Bankruptcy  Act,  Held,  that  no  proof 
of  change  of  domicile  having  been  made,  the  law  presumes  the 
domicile  of  origin  to  still  exist;  but  aseuming  that  the  domicile 
of  origin  no  longer  exists,  the  debtor  has  been  shown  to  have  real 
property  within  the  territory  owned  by  him,  which  is  sufficient  to 
enable  this  Court  to  assume  jurisdiction,  as  a  bankruptcy  pro- 
ceeding is  a  proceeding  in  rem,  and  this  Court  has  jurisdiction  of 
the  situs. 
9.  On  November  9,  1901,  a  petition  was  filed  by  certain  creditors  of 
one  Vceller  to  adjudicate  him  a  bankrupt.  The  act  of  bankruptcy 
complained  of  was  a  preference  by  legal  proceedings  obtained  by 
a  judgment  against  said  Voeller  in  the  Circuit  Court  of  the  First 
Judicial  Circuit  of  the  Territory,  on  the  14th  of  October,  1901. 
Execution  issued  on  said  judgment,  and  the  real  property  of  said 
Voeller  was  levied  upon  by  the  Sheriff  of  the  Territory  of  Hawaii 
and  advertised  for  sale  on  the  20th  day  of  November,  1901.  Upon 
application  of  petitioning  creditors,  a  restraining  order  was  is- 
,sued  out  of  this  Court,  directed  to  the  Sheriff  of  Hawaii,  enjoining 
him  from  selling  said  property  until  the  further  order  of  the  Court, 
and  directing  him  to  appear  before  the  Court  on  the  22nd  day  cf 
November  to  show  cause  why  the  said  property  should  not  be 
turned  over  to  the  United  States  Marshal,  and  also  to  show  caufse 
why  he  should  not  be  restrained  from  selling  said  property  until 
after  the  hearing  of  the  petition  in  bankruptcy.  The  day  set  for 
the  hearing  of  this  order  to  show  cause  was  continued  until  the 
3rd  day  of  January,  1902,  when  both  the  petition  in  bankruptcy 
and  said  order  were  heard.  Upon  objections  interposed  to  the 
jurisdiction  of  this  Court  to  issue  said  restraining  order,  made  on 
belhalf  of  the  judgment  creditor  and  the  Sheriff  of  the  Territory 
of  Hawaii;  Held:  The  United  States  District  Court  has  power  to 
issue  the  restraining  order  complained  of  in  this  case  under  Sec- 
tion 2,  Subdivision  15  of  the  Bankruptcy  Act  of  1898,  giving  courts 
of  bankruptcy,  in  addition  to  the  jurisdictional  powers  specifically 
enumerated  elsewhere  in  the  Act,  "the  power  to  make  such  or- 
ders, issue  such  process  and  enter  such  judgments  ♦  •  •  as 
may  be  necessary  for  the  enforcement  of  the  provisions  of  this 
Act." 
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Petition  to  adjudicate  in  an  in- 
voluntary proceeding. 

In  Bankeuptcy.  }    .    Order  to  show  cause  on  restrain- 

ing orders  directed  to  A.  M. 
Brown,  Sheriff  of  the  Territory  of 
Hawaii. 

J.  Alfred  Magoon  and  T,  I.  Dillon,  for  petitioning  creditors^ 

Kinney f  Ballou  &  McClanalian  and  H.  A,  Bigelow,  for  judg- 
ment creditor  and  A.  M.  Brown,  Sheriff. 

EsTEE,  J.  On  November  20th,  1901,  a  petition  duly  verified, 
was  filed  herein  by  three  of  the  creditors  of  one  Paul  J.  Voeller> 
alleging  among  other  things,  that  the  said  Paul  J.  Voeller  **has 
for  the  greater  portion  of  six  months  next  preceding  the  date 
of  the  filing  of  this  petition,  had  his  domicile  at  Honolulu  and 
has  property  in  the  city  of  Honolulu  aforesaid  subject  to  exe^ 
cution,  and  owes  debts  to  the  amount  of  $2729.73." 

Said  petition  also  sets  up  the  nature  and  character  of  their 
provable  claims  showing  that  the  same  amount  in  the  aggre- 
gate, in  excess  of  securities  held  by  them,  to  the  sum  of  five 
hundred  dollars. 

Among  the  other  allegations  of  said  petition  it  appears  that 
one  J.  J.  Byrne  had  obtained  a  preference  by  legal  proceedings 
whereby  said  J.  J.  Byrne  had  on  the  14rth  day  of  October,  1901, 
obtained  a  judgment  against  said  Paul  J.  Voeller,  in  the  Cir- 
cuit Court  of  the  First  Judicial  Circuit  of  this  Territory,  in  the 
sum  of  $650.90,  and  had  procured  execution  to  be  issued  under 
the  said  judgment,  and  under  which  execution  the  property  of 
said  Paul  J.  Voeller  had  been  levied  upon  and  advertised  to  be 
sold  and  disposed  of  under  said  execution  on  Wednesday,  the 
20th  day  of  November,  1901,  at  12  o'clock  m. 

Upon  the  showing  made  by  said  petition  and  affidavit  this 
Court  issued  an  order  to  the  High  Sheriff  of  the  Territory,  A. 
M.  Brown,  directing  and  ordering  him  to  desist  from  and  en- 
joining and  restraining  him  from  selling  the  property  of  the 
said  Paul  J.  Voeller  and  every  part  thereof  until  the  further 

13--U.    s.   D. 
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order  of  this  Court;  and  directing  the  said  High  SheriflF  as  afore- 
said to  be  and  appear  at  the  Court  room  of  this  Court  on  Friday, 
the  22nd  day  of  Xovember,  1901,  at  10  o'clock  a.  m.,  to  show 
cause  if  any  he  had,  why  the  said  property  of  the  said  Paul  J. 
Voeller  should  not  be  turned  over  to  the  United  States  Marshal 
for  the  Territoiy  of  Hawaii,  and  also  to  show  cause  why  he 
should  not  be  enjoined  and  restrained  from  selling  or  exposing 
said  property  for  sale  until  after  the  hearing  upon  the  said  peti- 
tion herein. 

Upon  the  day  set  for  the  hearing  of  the  petition  and  order 
lo  show  cause,  postponed  until  the  3rd  day  of  January,  1902, 
J.  J.  Byrne,  the  judgment  creditor  aforesaid,  and  A.  M.  Brown, 
the  High  Sheriff,  appeared  by  their  attorneys,  Messrs.  Kinney, 
Ballou  &  McClanahan  and  H.  A«  Bigelow,  and  opposed  any 
action  by  this  Court  in  the  matter  upon  the  following  grounds: 

1.  That  this  Court  had  no  jurisdiction,  as  the  said  Paul  J. 
Voeller  is  not  now  nor  has  he  ever  been  for  the  six  months 
preceding  the  date  of  the  petition,  either  a  resident  or  domiciled 
within  the  jurisdiction  of  the  Court;  nor  had  he  his  principal 
place  of  business  within  the  jurisdiction  of  the  Court  as  required 
by  Subdivision  1,  Chapter  2,  Section  2  of  the  Bankruptcy  Act 
of  1898. 

2.  That  this  Court  had  no  jurisdiction  to  remove  the  proper- 
ty in  the  hands  of  the  High  Sheriff  of  the  Territory  under  the 
judgment  hereinbefore  referred  to. 

First.  Section  2  of  Cliapter  2  of  the  Bankruptcy  Act,  after 
providing  for  the  Courts  of  bankruptcy,  confers  upon  them 
jurisdiction  to:  1.  "Adjudge  persons  bankrupt  who  have  had 
their  principal  place  of  business,  resided  or  had  their  domicile 
within  their  respective  territorial  jurisdictions,  for  the  preced- 
ing six  months  or  the  greater  portion  thereof,  or  w^ho  do  not 
have  their  principal  place  of  business,  reside  or  have  their  domi- 
cile within  the  United  States,  but  have  property  within  their 
jurii^dictions,  or  who  have  been  adjudged  bankrupts  by  courts 
of  competent  jurisdiction  without  the  United  States  and  have 
projwrty  within  their  jurisdictions " 
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It  is  apparent  therefore,  that  either  one  of  three  conditions 
must  exist  in  order  to  enable  this  Court  to  have  jurisdiction  to 
adjudge  a  person  a  bankrupt  to  wit: 

1.  The  person  adjudged  to  be  a  bankrupt  must  either  have 
had  his  principal  place  of  business,  resided,  or  had  his  domicile 
within  the  territorial  jurisdiction  of  the  Court  for  the  preceding 
six  months  or  the  greater  portion  thereof;  or 

2.  While  not  having  his  principal  place  of  business,  resided 
or  had  his  domicile  within  the  United  States,  have  property 
within  the  jurisdiction  of  the  Court;  or 

3.  Have  been  adjudged  a  bankrupt  by  a  court  of  competent 
jurisdiction  without  the  United  States  and  have  "property  within 
their  jurisdictions." 

The  petition  in  this  case  shows  on  its  face  two  grounds  of 
jurisdiction: 

1st.  That  Paul  J.  Voeller  of  Honolulu,  Island  of  Oahu, 
Territory  of  Hawaii,  has  for  the  greater  portion  of  six  months 
next  preceding  the  date  of  the  filing  of  this  petition,  had  his 
domicile  at  Honolulu  aforesaid;  and  (2)  has  property  in  the 
city  of  Honolulu  aforesaid,  subject  to  execution;  and  owes 
debts  to  the  amount  of  two  thousand  seven  hundred  and  twenty- 
nine  and  73-100  dollars  ($2729.73).  Either  of  which  two 
grounds  if  borne  out  by  the  facts  adduced  at  the  hearing  would 
be  sufficient  to  give  this  Court  jurisdiction. 

It  was  testified  to  upon  the  hearing  that  Voeller  had  formerly 
lived  here  in  Honolulu;  that  he  owned  certain  real  estate  in  this 
city;  that  he  was  suffering  from  leprosy  and  a  warrant  was 
out  for  his  arrest,  and  to  avoid  arrest  he  left  the  Islands  some 
three  years  ago;  that  he  left  his  wife  and  children  here  in  the 
Islands  and  they  are  still  resident  here;  that  he  was  known  to 
lx>  in  California  at  one  time  but  was  afterwards  believed  to  have 
gone  to  Japan.  Tlie  judgment  creditor  contends  that  the  said 
Voeller  left  here  never  intending  to  return,  and  that  he  has 
therefore  lost  his  domicile  in  the  Islands.  It  has  been  held  that 
"A  man's  domicile,  as  the  word  implies,  is  his  house,  his  home; 
and  it  may  continue  to  be  such  for  years  without  being  actually 
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inhabitated  by  him domicile  as  a  question  of  fact 

is  often  one  of  great  difficulty  to  determine.  Yet,  in  contempla- 
tion of  law,  every  one  has  a  domicile  somewhere,  because  upon 
it  geaierally  depends  his  personal  status,  rights  and  duties  and 
the  disposition  of  his  property  after  his  death.  Abington  v.  North 
BridgewateVy  23  Pick.  176;  Mitcliell  v.  The  United  StiiteSy  21 
Wall.  351;  Desmare  r.  The  United  States,  93  U.  S.  609. 
Furthermore,  a  person,  who,  in  contemplation  of  law,  has  a 
domicile,  may,  nevertheless,  as  a  matter  of  fact  be  a  mere 
wanderer  and  not  an  inhabitant  of  any  place."  Holmes,  admin- 
istrator, V.  Oregon  a(nd  California  Ry.  Co.,  5  Fed.  523-527. 
"Where  a  change  of  domicile  is  alleged,  the  burden  of  proof 
rests  upon  the  party  making  the  allegation."  Desmare  v.  The 
United  States,  93  U.  S.  605-610;  Nixon  v.  Palmer,  10  Barb. 
(N.  Y.)  175;  In  re  Filer,  108  Fed.  209. 

There  was  not  the  slightest  proof  adduced  on  the  hearing  of 
this  matter  that  Voeller  had  acquired  a  domicile  beyond  this 
Territory,  and  until  such  proof  is  made  the  law  presumes  his 
domicile  remains  in  the  Territory.  The  fact  tliat  he  left  because 
he  was  in  danger  of  arrest  as  a  lei>er  gives  added  force  to  this 
proposition.  31  orris  i\  Gilmer,  129  U.  S.  315;  Cohh  r.  Ri<Vy 
130  Massu  231-235,  where  the  Court  says:  ''That,  at  the  time 
of  the  adjudication  and  assignment  he  (the  bankrupt)  was  merely 
a  fugitive  from  justice  who  has  gained  no  domicile  elsewhere; 
and  therefore  he  remained  a  resident  within  the  jurisdiction  of 
the  District  Court  in  this  District  and  liable  to  be  proceeded 
against  in  bankruptcy His  domicile  being  here,  con- 
tinues until  he  acquires  one  elsewhere."  Desmare  t\  United 
States,  Supra. 

"A  change  of  domicile  must  be  clearly  shown."  Cravillon  r. 
Richard's  Exeouto^^  33  Am.  Dec.  563,  (13  La.  293.) 

But  conceding  that  the  petitioning  creditors  have  failed  to 
show  that  Voeller  had  a  domicile  within  this  territorial  juris- 
diction for  the  six  months  preceding  the  filing  of  the  petition 
yet  it  clearly  appears  that  he  has  property  within  this  juris- 
diction and   subject   to  the  jurisdiction   of  the  court,   to-wit> 
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certain  real  estate  set  forth  in  the  schedule  attached  to  the 
petition  and  estimated  to  be  of  the  value  of  some  two  thousand 
dollars.  This  would,  independently  of  the  provision  of  domicile 
or  residence,  bring  him  within  the  purview  of  the  bankruptcy 
jurisdiction  of  this  Court. 

The  essential  facts  which  give  a  court  jurisdiction  of  bank 
ruptcy  proceedings  appearing  affirmatively  and  distinctly  in 
this  proceeding,  I  am  therefore  of  opinion  that  unless  some 
other  reasons  are  given  why  said  Voeller  should  not  be  adjudged 
a  bankrupt,  the  petitioning  creditors  are  entitled  to  an  order 
adjudging  him  such. 

Second:  Upon  the  second  objection  raised  by  counsel  to  the 
jurisdiction  of  this  Court,  namely,  its  power  to  issue  the  res- 
training order  to  the  High  Sheriff  of  the  Territory,  it  is  clear 
that  the  Court  was  fully  within  its  jurisdictional  powers  when 
it  issued  said  order,  and  it  is  not  a  fact  that  the  Territorial  Courts 
and  the  District  Courts  of  the  United  States  have  concurrent  or 
co-ordinate  jurisdiction  in  bankruptcy  proceedings. 

"When  the  bankruptcy  law  cannot  be  properly  administered 
by  the  court  having  jurisdiction,  in  consequence  of  the  inter- 
ference of  a  state  court  and  its  determination  to  adjudicate  upon 
the  rights  of  the  parties  and  property  in  the  bankruptcy  court, 
the  latter  ought  no^  to  hesitate  to  assert  its  authority;  for  in  this 
matter  the  courts  of  the  United  States  and  the  courts  of  the  state 
are  not  of  co-ordinate  authority  but  the  Federal  Court  is 
superior."    In  re  Miller,  Fed.  Case  Xo  9,  551;  (6  Biss.  30.) 

It  would  setni  quite  unnecessary  ^o  state,  were  it  uo^  for  liic 
point  raised  by  counsel's  brief,  that  the  United  States  District 
Courts  are  made  courts  of  bankruptcy  and  "are  invested  with 
such  jurisdiction  in  law  and  in  equity  as  will  enable  them  to  exer- 
cise original  jurisdiction  in  bankruptcy  proceedings  in  vacation, 

in  chambers  and  during  their  respective  terms "     Section 

1,  Subdiv.  2,  and  Section  2  of  the  Bankruptcy  Act  of  1898. 
And  are  given  jurisdiction  ^^to  appoint  receivers  and  marshals, 

upon  application  of  parties  in  interest to  take  charge 

of  the  property  of  bankrupts  after  the  filing  of  the  petition  and 
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until  it  is  dismissed  or  the  trustee  is  qualified."  Section  2, 
Subdivision  3  of  said  Act.  And  in  addition  to  the  jurisdictional 
powers  specifically  enumerated,  it  is  further  provided  that  this 
Court  shall  have  "power  to  make  such  orders,  issue  such  process 
and  enter  such  judgments  in  addition  to  those  specifically 
provided  for  as  may  be  necessary  for  the  enforcement  of  the 
provisions  of  this  Act."     (Sec.  2,  Subdivision  15.) 

Indeed  it  has  been  held  that  a  bankruptcy  proceeding  is  in 
the  nature  of  a  proceeding  in  rem;  the  acquisition  of  jurisdiction 
is  based  upon  the  taking  possession  by  the  Court  of  the  debtor's 
whole  property  and  effects,  and  upon  its  adjudication  as  to  his 
status.  Hence  the  Federal  Court  in  which  the  bankruptcy 
procedings  are  commenced,  has  jurisdiction  of  the  debtor's  whole 
estate  wherever  situate.  Markson  v.  Heaney,  Fed.  Case  Xo. 
9098.     (1  Dill.  497.) 

It  is  further  provided  by  Subdivision  f.  of  Section  67  of  the 
Act,  that:  "All  levies,  judgments,  attachments  or  other  liens 
obtained  through  legal  proceedings  against  a  person  who  is 
insolvent,  at  any  time  within  four  months  prior  to  the  filing  of 
a  petition  in  bankruptcy  against  him,  shall  be  deemed  null  and 
void  in  case  he  is  adjudged  a  bankrupt  and  the  property  affected 
by  the  levy,  judgment,  attachment  or  other  lien,  shall  be  deemed 
wholly  discharged  and  released  from  the  same." 

The  decisions  construing  this  Section  are  clearly  to  the  effect 
that  it  was  the  intention  of  Congress  by  the  aforesaid  Section 
to  prevent  any  creditor  of  an  insolvent  debtor  from  obtaining 
any  advantage  over  other  creditors  by  legal  proceedings  during 
a  period  of  four  months  prior  to  the  filing  of  a  petition  in 
bankruptcy,  whether  voluntary  or  involuntary,  and  that  all  such 
liens  are  dissolved  by  the  adjudication.  In  re  Richards^  96  Fed. 
935-939;  In  re  Kenney,  105  Fed.  897-898;  Bear,  et  al,  v. 
Chase,  99  Fed.  920;  St.  Cyr  v.  DaignauU,  et  al.,  103  Fed.  854; 
In  re  Blair,  108  Fed.  529-530;  In  re  Lesser,  et  al.,  108  Fed. 
S03. 

The  province  of  the  bankruptcy  court  is  to  marshal  the  assets 
of  the  bankrupt  so  that  there  may  be  a  proper  administration 
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upon  his  estate,  and  also  that  there  may  be  a  fair  and  just 
distribution  thereof  to  his  creditors  entitled  thereto;  and  in  eo 
marshaling  the  assets  of  said  estate,  the  Court  has  full  power 
to  restrain  any  state  or  territorial  court  or  officer  from  disposing 
of  any  of  said  assets  until  the  adjudication  of  the  debtor  as  a 
bankrupt  or  tho  dismissal  of  the  petition. 

The  provisions  of  the  bankruptcy  act  of  1867  and  which  Act 
was  in  force  prior  to  the  passage  of  the  Act  of  1898,  are 
practically  the  same  as  the  latter  Act  so  far  as  the  jurisdiction 
of  the  Court  of  bankruptcy  is  concerned ;  and  there  are  numerous 
cases  to  be  found  where  the  United  States  Courts  are  sustained 
in  their  exercise  of  the  power  to  restrain  all  procedings  in  state 
courts  affecting  the  disposition  or  sale  of  the  property  of  a  debtor 
pending  the  decision  of  the  District  Court  upon  the  question  of 
his  bankruptcy.  This  is  done  so  that  the  rights  of  all  parties  may 
be  preserved  until  the  proper  court  can  administer  upon  the 
estate  of  the  bankrupt  or  dismiss  the  petition,  as  the  facts  upon 
the  hearing  may  disclose  to  be  necessary. 

In  the  case  of  In  re  Mallory,  1  Sawyer,  88-98  (Fed.  Case 
No.  8991)  afterwards  affirmed  by  Judge  Field  on  appeal  to 
the  Circuit  Court  of  the  Ninth  Circuit,  it  was  held  that  the 
District  Court  had  power  to  restrain  the  State  Court  in  a  case 
similar  to  the  case  at  bar,  and  in  a  well  considered  opinion  the 
Court  said: 

"In  voluntary  cases,  the  filing  of  the»  petition  is  an  act  of 
bankruptcy,  and  the  debtor  at  the  same  time  surrenders  all  his 
estate  and  effects  for  the  benefit  of  his  creditors  and  is  forthwith 
adjudged  a  bankrupt.  The  District  Court  is  thus  clothed  at 
once  in  voluntary  cases  with  jurisdiction  over  the  debtor  and 
his  property.  But  where  the  proceeding  is  involuntary,  the 
debtor  is  not  adjudg:ed  a  bankrupt  until  the  return  and  hearing 
of  the  order  to  show  cause,  and  may  not  be  then  if  he  have  a 
sufficient  defense.  There  is  therefore  good  reason  for  givinj; 
the  Court  power  to  enjoin  between  the  time  of  filing  the 
creditor's  petition  and  the  return  of  the  order  to  show  cause,  as 
there  is  in  these  cases  no  voluntary  surrender  of  the  property. 
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and  the  title  cannot  vest  in  the  assignee  until  after  adjudication." 

See  also  the  case  of  Blake,  Moffitt  &  TownCj  et  al.y  v.  Francis 
Valentine  <Jo,y  et  al,,  89  Fed.  691,  (9th  Circuit)  where  the 
Court  held:  "A  District  Court  of  the  United  States  as  a  court 
of  bankruptcy,  under  the  Act  of  July  1,  1898,  has  the  power  to 
enjoin  the  sale  of  property  of  a  debtor  under  process  from  a 
state  court    *    *    *    " 

The  Court  futher  holding  that  a  District  Court  had  the  power 
to  take  and  "preserve  the  property  until  the  time  arrives  when 
a  petition  in  bankruptcy  under  the  Act  may  be  filed  against 
him,  where  it  is  shown  that  such  process  is  the  result  of  an  act 
of  bankruptcy  committed  by  the  debtor  since  the  passage  of  the 
act  in  suffering  one  creditor  to  obtain  a  preference  through 
legal  proceedings."    In  re  Kimball,  97  Fed.  29. 

See  also  the  decision  of  this  Court  rendered  in  the  matter  of 
the  bankruptcy  of  Lum  Man  Suk,  decided  September  20th, 
1901.     (i) 

I  am  therefore  of  opinion: — 

1.  That  the  judgment  creditor  has  not  shown  such  proof  of 
a  change  of  domicile  by  the  debtor  as  to  prevent  this  court  from 
assuming  that  the  domicile  of  origin  still  exists. 

2.  Assuming  that  the  domicile  of  origin  no  longer  exists, 
yet  it  is  clear  that  the  debtor  has  property  within  the  territorial 
jurisdiction  of  the  Court,  which  fact  is  suflGicient  to  enable  this 
Court  to  assume  jurisdiction,  as  a  bankruptcy  proceeding  is  a 
procedings  in  rem,  and  this  Court  has  jurisdiction  of  the  situs. 

3.  It  is  the  order  of  this  Court  that  the  prayer  of  the 
petitioner  be  granted  and  the  said  Paul  J.  Voeller  be  adjudged 
A  bankrupt. 

4.  That  the  restraining  order  heretofore  issued  in  this  case 
was  properly  issued  and  the  said  A.  M.  Brown,  High  Sheriff 
of  the  Territory  of  Hawaii,  is  directed  to  turn  over  to  the  United 
States  Marshal  all  property  in  his  possession  or  under  his  control 
belonging  to  the  said  Paul  J.  Voeller. 

]N^ote:    See  ante  In  re  Lum  Man  Sul',  P.  135. 
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UNITED  STATES  OF  AMEEICA  v.  ESTATE  OF  BER- 
NICE  PAUAHI  BISHOP,  deceased,  and  JOSEPH 
O.  CARTER  et  al.,  Tmsrtees  under  the  will  of  BERNICE 
PAUAHI  BISHOP,  deceased;  OAHU  RAILWAY 
AND  LAND  COMPANY,  LIMITED,  a  carporutioii; 
THE  DOWSETT  COMPANY,  LIMITED,  a  corporatioa; 
THE  HONOLULU  SUGAR  COMPANY,  a  oorporation; 
HONOLULU  PLANTATION  COMPANY,  a  corpora- 
tion;  CHOW  AH  FO,  JOHN  II  ESTATE,  LTMITED, 
a  corporation;  WILLIAM  G.  IRWIN,  OAHU  SUGAR 
COMPANY.  LIMITED,  a  corporation;  BISHOP  & 
COMPANY,  a  eopairtnerehip. 

Decided:     Januaby  25,  1902. 

1.  In  an  action  to  condemn  the  leasehold  interest  of  the  defendant  in 
561.2  acres  of  certain  lands  desired  by  the  United  States  for  the 
purposes  of  a  Naval  Station,  where  the  jury  returned  a  verdict  al- 
lowing as  damages  tlue  sum  of  $105,000  as  the  value  of  the  lease- 
hold interest  and  improvements  of  defendant  placed  on  said  lands, 
upon  a  motion  for  a  new  trial  made  by  plaintiff  on  the  ground  of 
an  excessive  valuation  of  said  leasehold  interest,  Held,  that  the 
verdict  was  excessive  and  not  in  conformity  with  the  weight  of 
the  evidence,  the  motion  allowed  and  a  new  trial  granted,  unless 
the  defendant  elects  to  remit  from  the  verdict  the  sum  of  $30,000 
and  accept  the  sum  of  $75,000  in  full  compensation  for  all  damages. 

2.  Neither  the  Court  nor  the  jury  is  bound  by  the  opinions  of  expf^rt 
witnesses  unless  they  are  in  harmony  with  the  weight  of  the  testi- 
mony, but  may  consider  them  in  connection  with  all  the  other  f  icts 
in  evidence. 

Eminent  Domain.      Motion  for  New  Trial. 

J,  J,  Dunne,  Assistant  U.  S.  District  Attorney,  for  plaintiff. 
Hatch  &  Silliman^  for  defeaidant. 

n<moliilu  Plantation  Company  Case. 

Estee,  J.     This  action  was  broii^4it  bv  the  United  States 
to  condemn  the  leasehold  interest  of  the  defendant,  The  Ho- 
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nolulu  Plantation  Ownpany,  in  561.2  acres  of  the  lands  desined 
by  the  United  States,  for  a  Naval  Station. 

A  jury  rendered  a  verdict  therein  on  the  13th  day  of  January, 
1902,  allowing  $89,792  as  tie  value  of  the  leasehold  in  the 
661.2  acres  of  land  and  the  sum  of  $15,208  as  the  value  of  the 
imppovenients  on  the  said  land,  making  a  totsal  of  $105,000  for 
the  wthole  interest  of  the  defendant  in  the  said  lands. 

When  the  verdict  was  rendered,  both  counsel  for  plaintiff 
and  defendant  demanded  a  new  trial,  the  plaintiff  following  up 
such  a  demand  by  the  proper  notice  of  intention  to  move  for  a 
new  trial  on  a  day  oertaim  On  that  day,  the  matter  was  sub- 
mitted on  briefs  to  be  filed. 

The  principal  question  involved  in  the  motiion  in  the  judg- 
ment of  the  court  is  as  to  the  verdict  being  excessive  in  amount, 
and  not  borne  out  by  the  weight  of  the  evidence. 

It  is  presumed  the  jury  intended  to  be  controlled  in  fixing 
the  value  of  the  leashold  interest  in  the  lands  by  a  preponderance 
of  the  evidence,  but  in  the  judgment  of  the  Court  they  failed 
to  do  this. 

I  will  review  a  few  of  the  estimates  placed  upon  this  lease- 
hold imtereet.  Mr.  Archer,  the  Asseeoor  of  the  Territory,  and 
appaiently  a  diaintereeted  witness,  placed  a  valuation  of  $25 
per  acre  on  the  leasehold  interest  in  this  land.  Mr.  Herbert,  to 
all  intents  an  unwilling  witness  for  the  plaintiff,  placed  a  valu- 
a.tion  of  from  $75  to  $100  per  acre  on  thie  342  aeres  sfhown  by 
the  e\'idenee  to  have  been  cleared,  and  $25  per  acre  on  the 
remaining  219  acres  making  an  average  of  from  $54  to  $71 
per  acre  on  the  whole  561.2  acres. 

Tlio  testimony  of  Mr.  Low,  the  manager  of  the  defendant, 
and  who  represented  the  defendant  throughout  the  trial,  is 
glaringly  and  curiously  inconsistent.  He  gave  five  different 
e®tima.tes,  four  of  them  widely  varying,  as  to  the  value  of  this 
leasehold.  In  his  sworn  answer  filed  herein,  he  allegies  that  the 
defendant  would  be  damagefl  by  the  taking  of  this  land  in  the 
sum  of  $200,000  less  $55,055  for  alleged  improvements  on 
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said  land,  pladni^  the  valuation  of  the  lea^hold  in  the  laiids 
alone  at  $144,945. 

On  the  trial  the  same  ^vitnefiB  testified  that  tiie  whole  interest 
of  the  defendant  in  the  leasehold  in  these  lands  was  worth 
$400,000. 

He  further  testified  that  the  valuation  of  the  land  was  $300 
per  acre  without  the  incumlxpanee  of  the  leases  but  with  the 
leases  it  would  he  worth  $262  per  acre,  or  about  what  the 
average  of  the  efetimates  of  Archer  and  Herbert  would  be  in 
this  ease. 

It  further  appeans  that  in  accordance  with  the  laws  of  the 
territory,  Mr.  Low,  acting  as  the  manager  of  the  defendant, 
made  a  return  to  the  Aseeesor  for  the  year  1900,  in  \vhich  he 
swore  to  the  value  of  the  leasehold  interests  of  the  defendant 
in  4720  acres  of  land,  including  the  561.2  in  eontjpoverev,  at 
$50,000,  making  an  average  value  of  about  $15  per  acre;  while 
for  the  year  1901,  he  returned  the  same  leasehold  intere^  cov- 
ering a  trifle  more  acreage,  4774  acres,  and  including  the  same 
561.2  acres  in  conitroverey,  at  $50,000  or  an  average  of  $17  per 
aere. 

The  evidence  showed  that  a  portion  of  these  leased  lands  other 
than  the  561.2  acrres  are  now  and  for  two  years  last  past  has 
been  cultivated  to  cane  and  apparently  is  quite  as  valuable  as 
the  land  in  eontroverey. 

It  is  further  in  evidence,  that  thiese  tax  returns  affe  required 
by  law  to  be  and  were  sworn  to  by  Mr.  Low  representing  the 
defendamt,  and  it  is  further  required  by  said  law  that  these  re- 
turns shall  repnesent  the  actual  cash  value  of  the  property.  It 
is  presumed  that  the  defendant  through  its  Manager,  Mr.  Low, 
was  swearing  to  the  truth  when  these  returns  were  made.  And 
if  so,  how  is  this  testimony  on  the  trial  to  be  reconciled  there- 
with? 

The  compensation  for  this  leasehold  must  be  just,  and  it  must 
be  admitted  that  defendant  should  not  have  a  judgment  for 
more  than  its  property  is  worth,  and  the  value  of  the  property 
to  be  taken  must  be  fixed  by  tJie  rational  and  usual  means. 


204  JANUARY,  1902. 

t 

This  value  should  have  been  obtained  bv  the  lurv  from  a  fair 
and  reasonable  analysis  of  all  the  evidence  given  by  the  wit- 
neiases  on  the  trial. 

So  the  Ck>urt  is  largely  eon-trolled  in  deciding  this  motion 
by  the  admitted  sworn  statements  of  Mr.  Tx>w,  as  to  the  value  of 
this  leafiiehold  finterest  in  this  land  at  a  time  when  there  was  no 
reason  to  inflate  its  value.  Ix)w  must  liave  known  more  of  the 
^'alue  of  this  leaseihold  than  any  other  witness  called  by  defend- 
ant or  by  plaintiff,  and  courts  wiU  not  permit  inrtjerested  parties 
to  blow  hot  and  cold  according  to  their  developed  interest  in  a 
ciise  at  bar. 

And  again;  it  is  not  denied  that  within  three  years  before 
the  oommenicement  of  this  case,  the  Dowsett  lease  whioh  had 
then  ten  yeara  to  run  was  purchasied  outright  by  the  defendant, 
including  all  rents  fully  paid  up,  for  the  sum  of  $20,000.  This 
lease  then  and  now  covering,  in-clusive  of  the  561.2  acres  in 
conrtrovorsy,  some  2900  acres  of  land:,  of  which  the  defendant  is 
now  in  poeseeeion  under  said  liease  and  much  of  which  is  being 
cultivated. 

There  is  no  t-cfc^^imony  that  this  land  has  ever  produced  any 
income,  anid  thait  while  342  acres  of  the  561.2  has  been  clearetl, 
it  has  never  been  cultivated  to  osme  nor  has  any  crop  ever  been 
I)ix>dueod  upon  it.  And  while  it  may  be  poesible  to  raise  cane 
on  this  land  or  part  of  it  with  plenty  of  water,  yet  it  is  shallow 
and  much  of  it  is  adobe. 

The  testimony  of  the  eight  witnesses  called  for  d'efendant  as 
experts,  as  to  the  value  of  this  leasehold  interest,  varied  in 
amounts  from  $400,000  to  $239,400.  In  the  mind  of  the  Court, 
these  estimates  were  exaggerations  and  were  greatly  in  excess 
of  any  value  shown  to  be  possessed  by  this  leaseihold  interest  by 
the  party  chiefly  in  interest,  the  defendant,  through  its  Mana- 
ger, Mr  Low.  They  were  mainly  lum.ping  estimates  of  the 
value  of  the  property  and  apparently  purely  speeulative,  based 
upon  what  this  land  might  possibly  produce  under  given  condi- 
tdons  not  shown  to  exist;  and  from  a  careful  examination  of 
the  testimony  of  at  least  four  of  these  witnesses  (Mr.  Ahrens, 
Mr.  Goodale,  Mr.  Ronton  and  Mr.  Meyers,  all  of  whom  were 
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plantation  managefrs),  it  will  be  seen  that  in  each  infltamjce  a 
value  is  fixed  upon  this  leasehold  interest  of  561.2  axmes  far 
in  excess  of  the  amount  of  the  valuation,  approximately  placed 
upon  the  lands  of  the  plantations  in  which  they  were  each  man- 
.  ageiB  and  in  some  of  thiem  largely  interested.  These  latter 
plantations  had  long  been  cropped  with  cane  and  are  all  pro- 
ducing incomes  now,  while  no  income  has  ever  been  produced 
from  tliis  land  nor  any  cane  gro^vn  thereon. 

Neither  thio  jury  nor  the  Court  is  bound  by  the  opinions  of 
expert  witnesses  unless  they  are  in  haiTnony  \vith  the  weight  of 
the  testimony;  but  may  oonfcider  them  in  connection  with  all 
the  other  facts  in  evidence. 

In  view  of  all  the  circumstances,  a  new  trial  might  passably 
be  properly  had.  As  has  been  before  stated,  upon  the  rendi- 
tion of  the  verdict  in  the  case,  a  demand  for  a  new  trial  was 
made  by  both  counsel  for  plaintiff  and  defendant,  neither  of 
whom  ^\^ls  satisfied  with  the  verdict  of  the  jury. 

However,  upon  a  careful  consideration  of  the  reasons  ad- 
vanced both  for  and  against  the  motion  made  by 
the  plaintiff,  and  after  a  lengthy  examiintation  of  the 
whole  of  the  record,  including  the  tesitimony  offered  on  be- 
half of  both  parties  and  of  the  able  briefs  filed 
herein,  I  ara  of  the  opinion  that  the  amount  of  the  verdict 
rendered  by  the  jury  is  exceesive  and  not  in  conformity  with 
the  weight  of  the  evidence.  This  Court  would  not  intei-jKisc 
its  judgment  in  opposition  to  that  of  the  jury  by  expressing  an 
amount  which  in  its  opinion  would  be  a  just  compensation  for 
the  property  of  the  defendant.  But  if  the  jury  h^ad  returned 
a  verdict  in  any  amount  not  to  exceed  seventy-five  thousand 
dollars,  this  Court  would  have  allo^ved  a  judgment  to  have  been 
entered  in  accordance  therewith. 

It  is  therefore  the  judgment  of  the  Court  that  if  the  defend- 
ant remits  from  the  verdict  rendered  in  its  favor  thirty  thousand 
dollan?,  leaving  ihe  sum  of  seventy-five  thousand  doUare  as  full 
compensation  for  its  damages  of  every  kind  and  character  in  this 
case,  then  the  motion  made  by  the  plaintiff  for  a  new  trial  will 
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be  denied.  This  election  must  be  made  by  the  defendant  within 
three  days  from  the  date  hereof  by  the  filing  with  the  Clerk  of 
this  Court  a  written  consent  to  the  modification  of  the  verdict 
in  that  particular,  and  the  <^ntry  of  a  judgment  in  accordance 
therewith.     Otherwise  a  new  trial  will  be  granted. 


MACFARLAXE  &  CO.,  LIMITED,  a  corporation,  et  aU,  t\ 
WILLIAM  H.  WRIGHT,  as  Treasurer  of  the  Territory 
of  Hnv/aii. 

Decided:     February  13,  1902. 

1.  The  Circuit  Court  will  assume  jurisdiction  in  equity  originallv  and 
consider  an  application  for  an  injunction  where  the  bill  of  com- 
plainants alleges  both  the  statutory  amount  of  pecuniary  injuiy 
and  the  fact  that  the  Act  of  the  Legislature  of  the  Territory  of  H?^ 
wall  complained  of  is  in  violation  of  the  Constitution  of  the 
United  States,  and  no  plea  to  th«e  jurisdiction  being  raised  on  the 
part  of  the  defendant. 

2.  Chapter  46  of  the  Session  Laws  of  1888,  now  known  as  Part  V.  of 
Chapter  41  of  the  Penal  Laws  of  the  Hawaiian  Islands,  1897,  enti- 
tled "Sale  of  Malt  Liquors,"  is  unconstitutional  and  void,  and  in 
violation  of  Subdivisions  1  and  3  of  Section  8  of  Article  1,  and 
Subdivision  i,  Section  2  of  Article  IV  of  the  Constitution  of  the 
United  States. 

3.  Nothing  is  better  settled  than  that  the  Legislature  of  a  State  or  a 
Territory  cannot  constitutionally  enact  laws  discriminating  in 
favor  of  its  own  citizens  and  against  the  citizens  of  another  State 
or  Territory  of  the  United  States;  and  where  a  territorial  statute 
provides  for  the  issuance  of  a  license  for  the  brewing  of  malted 
liquors  in  the  District  of  Honolulu,  Island  of  Oahu,  and  a  license 
was  issued  and  malted  liquors  brewed  thereunder;  and  where  said 
statute  provided  for  the  issuance  of  licenses  to  individuals  to  sell 
"by  the  glass,  or  in  any  other  quantity  less  than  five  gallons/* 
beers  manufactured  in  Honolulu,  upon  the  payment  of  an  annual 
tax  of  $250,  but  with  the  proviso  that  such  individual  will  not  sell 

or  dispose  of  on  the  premises  for  which  he  is  licensed  "any. 

malt  liquors   or  spirits  of  any  description   whatever and 

also  that  he  will  not  store,  or  allow  to  be  stored,  on  the  premises 

for  which  he  is  licensed,  any malt  liquors.. save 

such  beers  manufactured  in  Honolulu;*'  and  where  a  number  of 
licenses  were  issued  to  different  individuals  under  said  Act;  and 
where  it  further  appeared  that  under  the  provisions  of  Sections 
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434,  5  and  6  of  the  Penal  Laws  of  Hawaii,  1897,  one  of  the  com- 
plainants is  obliged  to  pay  an  annual  license  tax  of  $1,000  for  the 
privilegse  of  selling  and  disposing  of  "any  spirituous  liquors  by  the 
glass  or  bottle"  on  his  premises,  under  which  one  of  the  com- 
plainants is  selling  foreign  malted  liquors  and  beers;  and  where 
it  appeared  that  while  all  of  the  complainants  did  not  establish  a 
clear  pecuniary  loss,  but  that  two  of  said  complainants  showed 
such  a  falling  off  of  sales  since  the  issuance  of  the  licenses  to  sell 
the  home  brewed  beer  as  to  meet  the  requiremients  of  the.  statute 
in  relation  to  the  amount  of  damage  required  to  give  a  Circuit 
Court  Jurisdiction  in  this  class  of  cases;  upon  an  application  for  an 
injunction  to  restrain  the  Treasurer  of  the  Territory  from  issuing 
any  further  licenses  under  said  Act  relative  to  home-manufactured 
beer, 
Held,  (1)  that  thie  injury  sustained  by  complainants  is  a  continuing  one 
that  cannot  be  estimated  at  the  time  of  the  hearing  in  dollars  and 
cents;  (2)  that  the  injunction  should  issue  on  the  ground  that  the 
Act  providing  for  the  levying  of  an  annual  tax  of  $250  for  the  privi- 
lege of  selling  home-manufactured  heer,  to  the  exclusion  of  all 
other  spirituous  or  malted  liquors,  under  said  license,  is  a  dis- 
crimination in  favor  of  the  citizens  of  the  Territory  of  Hawaii,  and 
against  the  manufacturers  of  foreign-brewed  beers,  in  violation  of 
the  provisions  of  Subdivisions  1  and  3  of  Section  8  of  Article  1, 
and  Subdivision  i  of  Section  2  of  Article  IV  of  the  Constitution 
of  tLe  United  States,  and  is  therefore  unconstitutional  and  void. 

f      Applioation  for  injunction    to  re- 

In  Equity.         -"v    strain    issuance    of     certain     liquor 

I    licenses. 

Robertson  d  Wilder  and  J.  J.  Dunne,  for  plaintiffs. 
Hateh  <€  Silliman,  for  defendant. 

This  is  an  application  for  an  injundSon  prayed  for  by  the 
plaintiffs  against  William  H.  Wright,  Trea.surer  of  the  Teari- 
tory  of  Hawaii,  to  res^train  him  from  the  further  issuance  of 
certain  beer  licenses,  so  called  whieh  it  lis  claimed  were  issued 
under  the  provisions  of  Chapter  46  of  the  Session  Laws  of  1888, 
said  Chapter  46  being  part  V.  of  Chapter  41  of  the  "Penal 
Law's  of  the  Hawaiian  Islands  1807"  entitled  "Sale  of  Malt 
Liquors",  also  that  this  Court  declare  said  Statute  unconstitu- 
tional amid  void. 

The  facts  appear  to  be  these: 
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The  plaintiffs,  Macfarlane  &  Co.,  Limited,  Peacook  &  Co., 
Limited,  Ed.  Hoffschlaeger  &  Co.,  Limited,  and  St  C.  Sayers, 
are  all  engaged  in  tliie  sale  of  liquors  under  wliat  are  known  as 
"Dealeis'  Licensee^'.  Tliesie  licenses  are  issued  under  the  pro- 
visions of  Sections  11,  12,  13  of  Chapter  44  of  the  Session  Laws 
of  1882,  now  known  as  Sections  431,  432  and  433  of  tiie  ^Tenal 
Laws  of  tlio  Hawaiian  Islands,  1897."  For  the  issuance  to  riiem 
of  said  "Dealers'  Licenses",  each  of  the  plaintiffs  last  named 
pays  a  yearly  tax  or  fee  of  $500,  arid  under  said  license  each  of 
them  is  emtitled  to  sell  "ardient  spirits  in  quantities  not  leas 
than  one  gallon,  wines,  ales  and  other  liquors  containing  alcohol 
in  bottles  and  in  quantities  of  not  lesB  than  one  dozen  bottles; 
provided  that  the  same  and  no  part  thereof  shall  be  drank  or 
usfied  on  the  premisies  where  tliev  are  sold  or  in  anv  other  house 
or  premises  contiguous  thereto  procured  or  rented  for  that  pur- 
pose by  tlie  party  kolding  such  license under  the 

penalty  of  forfeiting  his  license  and  incurring  the  penalty  of 
the  law  pfftscribed  on  his  bond." 

The  plaintiff,  11.  Ilackfeld  &  Co.,  Limited,  is  a  corporation 
doing  business  under  what  is  knoAvn  as  a  "Wholesaler's  License", 
whieh  license  was  issued  under  the  provisions  of  Sections  8,  9 
and  10  of  Cbapiter  44  of  the  Session  La.w^  of  1882,  now  known 
as  Sections  428,  429  and  430  of  the  aforesaid  Penal  Laws,  and 
for  which  said  license  said  plaintiff  pays  $500  annually  for  the 
privilege  of  the  '^w^holesale  vending  of  spirituous  liquors  in 
quantities  not  less  than  the  i>ackage8  imported  and  in  no  other 
manner;  provided  tliat  no  part  tliereof  Srihall  be  drank  on  the 
premises  where  they  are  sold." 

While  the  remaining  plaintiff,  Lawrence  H.  Dee,  is  doing 
a  retail  liquor  business  under  a  so-called  "Ketailers'  License" 
issued  luider  the  provisions  of  Sections  14,  15  and  16  of  Chapter 
44  of  the  said  Session  Laws  of  1882,  now  known  as  Sections 
434,  435  and  436  of  the  aforesaid  Penal  Laws,  and  for  which 
license  the  said  Dee  pays  a  tax  of  one  thousand  dollars  per  an- 
num; thereby  securing  the  privilege  of  "selling  and  "disposing 
of  any  spirituous  liquois  by  the  glass  or  bottle  on  the  premises 
therein  specified,  between  the  hours  of  half  past  five  o'clock  m 
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the  morning  and  half  past  eleven  o'clock  at  night  except  Sun- 
day." 

Underi  the  license  aforesaid,  each  of  tlie  plaintiffs  have'1:)eeii 
and  are  now  importing  and  selling,  in  addition  to  oth^er  spiritu- 
ous liquors,  certain  beer  and  malt  liquors  which  are  manfac- 
tured  in  various  states  of  the  Union;  thait  said  plaintiffs  are 
and  each  of  them  is  an  agent  in  this  territory  for  certain  per- 
sons and  corporations  engaged  in  the  manufacture  and  brewing 
of  said  beer  and  other  malt  liquors  outside  of  the  Territory  of 
Hawaii,  and  in  various  sbaites  of  the  United  Sta-tes  to  wit: 

The  plaintiff,  Macfarlane  &  Co.,  Limited,  is  the  agent  for 
the  Val  Blatz  Bnewing  Co.  of  Mihvaukee  in  the  state  of  Wis- 
consin and  the  John  Wieland  Brewing  Co.  of  San  Francisico  in 
the  state  of  California;  the  plaintiff,  H.  Hackfeld  &  Co.,  Lim- 
ited, is  the  agent  for  the  Anheuser  Busch  Brewing  Co.  of  St.. 
Louis  in  the  state  of  Missouri;  the  plaintiff,  AV.  C.  Peacock  <fe 
Co.,  Limited,  is  the  agent  for  the  Pabst  Brewing  Co.  of  Mil- 
waukee in  the  state  of  Wisconsin,  American  Brewing  Co.  in  the 
city  of  St,  Louis,  state  of  Missouri  and  Buffalo  Bre^ving  Co.  of 
Sacramento  in  the  state  of  California;  the  plaintiff,  Ed.  Hoff- 
sehlaeger  &  Oo.,  Limited,  is  the  agent  for  the  Fred.  Miller 
Brewing!  Oo.  of  Milwaukee  in  the  state  of  Wisconsin ;  the  plain- 
tiff, St^  C.  Sayers,  is  the  agent  for  the  Seattle  Brewing  &  Malt 
Co.  of  the  city  of  Seattle  in  the  State  of  Washington,  while  the 
l>kintiff,  Lawrence  H.  Dee,  is  the  agent  for  the  Capital  Brew- 
ing Co.  of  Olympia,  in  the  state  of  Washington. 

It  further  appears,  that  l«>ng  after  the  passage  of  these  Sec- 
tions of  Chapter  44  of  the  Seesion  Laws  of  1882,  (now  em- 
bodied in  Sections  428-9,  430,  431,  432,  433,  434,  435  and 
436  of  the  Penal  Laws  of  the  Hawaiian  Islands,  1897)  and  under 
which  Sections  the  licenses  were  issued  to  complainants  as  afore- 
said, an  Act  was  passed  by  the  Legislature  of  the  kingdom  of 
Hawaii  (Seesion  Laws  of  1886)  now  known  as  Part  IV.  of  the 
aforesaid  Penal  Laws,  wherein  it  is  provided  by  Section  472 
thereof,  that — 

"The  Minister  of  the  Interior  (now  the  Treasurer)  is  hereby 

14— u.  s.  D. 
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authorized  to  issue  a  license  for  the  brewing  of  malt  liquors 
in  the  District  of  Hon'oluhi  on  the  Island  of  Oahu,  for  a  term  of 
fifteen  yeaife " 

That  thereafter  am.  Act  wa^^  passed  by  the  Legislature  of  the 
Kingdom  of  IIaA\^ii  (Session  Laws  of  1888)  now  embodied  in 
Part  V.  (Se<^ions  479  to  483  inclusive  of  Chapter  41  of  the 
Pen«al  Laws),  entitled  "An  Act  to  specially  license  the  retailing 
•of  malt  liquors  manufactur'ed  under  the  Act  entitled  an  'Act 
to  licenee  the  brewing  of  malt  liquore  in  the  District  of  Hono- 
lulu.' "    And  Seetion  479  of  said  Part  V.  provided  as  follows: 

"Thie  Minister  of  the  Interior  (now  the  Treasurer)  is  hereby 
authorized  to  grant  licensee  for  one  year  in  this  Republic  to 
any  person  or  persons  miaking  written  application  for  the  same, 
to  sell  by  the  glass  or  in  any  other  quantity  le»  than  five  gal- 
lons, malt  liquors  manufactured  in  Honolulu  under  Section  472 
to  483  inclusive,  upon  receiA^ng  for  each  license,  the  sum  of 
two  hundred  and  fifty  dollars." 

While  Section  481  prescribes  that — 

**Before  receiving  any  license  to  sell  malt  liquors  as  above, 
the  applicant  shall  file  an  approved  bond  with  the  Minister  of 
the  Interior  (now  the  Treasurer)  in  the  penalty  of  one  thousand 
dollars  conditioned: 

*^ Second:  That  he  will  not  sell  or  otherwise  dis- 
pose of  on  the  premises  for  which  he  is  licensed  any  wines,  malt 
liquors,  or  spirits  of  any  description  whatever;  and  ulso  that 
he  will  not  store  or  allow  to  be  stored  on  the  premises  for  which 
he  is  licensed,  any  wine?.,  malt  liquors  or  any  spirits  of  any 
•description  whatsoever,  except  such  beer  manufact?ired  in  Ho- 
nolulu and  under  the  said  above  mentioned  Sections."  (Sec- 
tions 472  to  478  inclusive),  which  latter  Sections  all  provide 
iegula.tione  for  the  pei*9on  who  is  to  be  given  a  license  to  brew 
the  malted  liquor  in  Honolulu. 

White  Section  482  gives  to  the  Minister  of  the  Interior  (now 
the  Treasurer)  discretiionary  i)ower  to  place  such  p^o^^sions  in 
the  license  or  the  bond  referred  to  in  Section  481  as  shall  be 
liecessarv'  to  the  correct  regulation  of  the  business  and  premises 
licensed. 
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It  was  shown  upon  the  hearing  that  no  license  was  i^rued  to 
any  person  to  brow  malted  liquor  in  Honolulu,  in  accordance 
with  the  ])frovisions  of  Section  472  hereinbefore  referred  to,  until 
the  4th  day  of  May,  1899,  when  such  a  license  was  issued  to 
one  A.  Hocking  "to  brew  malted  liquors  at  Queen  street  in  the 
District  of  Honolulu,  Island  of  Oahu,  Hawaiian  Islands''  for 
the  term  of  two  years  and  nin^-  months  from  that  date.  That 
the  Honolulu  Brew^ery  and  Malting  Company,  Limited,  or- 
ganized pursuant  to  said  license,  began  browning  some  time  in 
February  or  March,  1901,  and  the  first  output  of  its  beer  was 
on  July  1,  1901.  Simultaneously  with  the  output  of  the  brew- 
ery, to- wit,  on  said  July  1,  1901  tiho  defendant  herein  began 
the  issuing  of  licenses  under  the  Act  referred  to,  to  various 
}>arties,  who  upon  paying  the  license  fee  of  two  hundred  and 
fifty  dollars  for  one  year  were  given  the  privilege  to  "sell  by 
the  glass  or  in  any  other  quantity  less  than-  five  gallons,  malt 
liquors  maoiufactured  in  Honolulu."  Said  licenses  containing 
a  proviso  that  said  malt  liquor  should  be  disposed  of  only  "be»- 
tween  tlie  hours  of  six  o'clock  in  the  morning  and  eleven  o'clock 

at  night  on  every  day  except  Sunday (plaintiffs' 

Exhibit  1). 

But  as  a  condition  precedent  to  the  issuance  of  said  license, 
each  applicant  was  required  to  execute  a  bond  in  the  penal  sum 
of  one  thousand  dollars  conditioned  among  other  things  as 
follows : 

" Second:     That  he  will  not  sell  or  otherwise  dispose 

of  on  the  premises  for  wMch  he  is  licensed,  any  wines,  malt 
liquors  or  spirits  of  any  description  whatever,  and  also  that  he 
will  not  store  or  allowe<l  to  be  stored  on  the  premises  for  which 
he  is  liceniricd,  any  "svines,  malt  liquors  or  spirits  of  any  descrip- 
tion whatsoever  except  siwh  heer  mamifaotured  in  Honolulu^' 
and  under  said  above  mentioned  Act  (the  Act  to  license  the  brew- 
ing of  malt  liquors  in  Ilonolidu)  Plaintiff's  Kxhibit  2. 

In  other  words,  said  licensees  are  given  the  privilege  of  sell- 
ing at  retail,  Honolulu  manufactured  beer  imder  licenses,  w^hioh 
are  to  be  paid  for  at  the  rate  of  two  hundred  and  fifty  doUare 
per  annum,  upon  condition  that  they  do  not  either  store  or  sell 
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upon    the    premises,  any  foreign  manufactured    beer  or  other 
spirits. 

From  the  testimony  of  the  defendant,  W.  H.  Wright,  it  ap- 
peare  that  twenty-five  of  these  licenses  were  issued  between  July 
1,  1901,  and  November  25th,  1901,  and  the  testimooiy  further 
showa  that  certain  of  the  licensees  are  now  doing  business  there- 
under. 

It  further  -appears  from  the  testimony  of  Mr.  Wright,  that 
before  the  commenceraent  of  these  proceedings,  the  plaintiffs 
through  Mr.  Robertson,  one  of  their  attorneys,  made  a  demand 
uponi  him  for  a  license  to  sell  foreign  brewed  beers  for  the  same 
fee  required  under  thie  law  for  a  license  to  sell  Honolulu  brewed 
beer,  to-wit:  $250  per  annum,  and  the  said  defendant  testified 
that  he  refueed  to  issue  said  license. 

Thereafter,  on  November  19,  1901,  application  was  made  in 
writing  by  the  complainants,  through  their  attomej'si,  upo«n  the 
said  defendant.,  rfequesting  the  issuance  to  them  of  licenses  to 
"sell  beier  by  the  glass  and  in  any  other  quantity  less  than  five 
gallons,  under  the  provisions  of  Chapter  46  of  the  Session  Laws 
of  1888  (Sections  479-483,  Penal  Laws),  excepting  therefrom 
that  provision  which  prevents  the  sale  and  storing  on  the  prem- 
ises of  malt  liquors  other  than  beer  manufactured  in  Honolulu." 
Thereafter,  on  the  21st  day  of  November,  1901,  the  said  plain- 
tiffs, through  their  attorneys^  addressed  another  communication 
t^:*  the  defendant,  in  which  they  complained  of  the  fact  tliat 
Cliapter  46  of  the  Session  Laws  of  1888,  was  in  conflict  vdtii 
the  Constitution  of  the  United  States  and  void  as  discriminating 
in  favor  of  local  beer  and  against  beer  made  on  the  mainland 
in  regard  to  the  amount  of  the  license  fee,  and  requested  that  he 
cease  to  issue  any  further  licenses  un^der  the  conditions  imposed 
by  said  statute^  to-wit:  those  conditions  which  prohibit  the  li- 
censees from  selling  other  beer  than  Honolulu  beer;  which  said 
communication  was  acknowledged  by  the  defendant  in  a  letter 
dated  November  26ljh,  1901,  in  which  he  states  that  "no  more 
licenses  will  be  issued  for  the  time  briing." 

K^o  licenses,  as  demanded,  were  e\'er  issued  to  the  complain- 
ants or  any  one  of  them,  as  in  the  language  of  the  diefendant 
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in  his  auBwer  on  file  herein,  ^'in  the  exercise  of  the  discretion 
vested  in  him,  he  refufied  to  issue  the  lieenaea  hereinabove  re- 
quested and  still  refuses  to  issue  the  same." 

While  the  real  issue  in  this  case  is  whethier  Chapter  46  of  the 
Session  Laws  of  1888  (now  part  V.,  Chapter  41  of  "The  Penal 
Laws  of  the  Hawwian  Islands,  1897"),  is  unconstitutional  and 
void  by  rea«>n  of  its  discrimination  against  the  beer  products  of 
the  other  states  and  territoriies  of  <the  United  States,  yet  the 
jurisdiction  of  the  Court  on  other  grounds  has  been  assailed 
upon  the  hearing,  although  no  plea  theneto  was  raised  by  de- 
fendant'a  answer. 

In  the  matter  of  jurisdiction  two  questions  are  to  be  consid- 
ei'ed  by  the  Court: 

First:  Is  there  a  constitutional  question  involved  in  the  case? 
and  Second:  Do  the  facts  in  the  case  show  an  amount  of  in- 
jury sufficient  to  enable  the  Court  to  assume  and  netain  juris- 
diction in  accordance  with  the  prov»isions  of  the  law  giving 
jurisdiction  to  Circuit  Courts  in  certain  cases? 

Section  1  of  the  Act  of  1888  (Vol.  25,  Statutes  of  U.  S.,  P. 
434),  amendatory  of  the  Act  of  1875,  provides  as  follows: 

'^The  Circuit  Courts  of  the  United  States  shall  have  original 
cognizance.  . .  .of  all  suits  of  a  civil  nature  at  common  law  or 
in  equity  where  the  matter  in  dis^pute  exceeds,  exclusive  of  in- 
terest and  costs,  the  sum  or  value  of  $2000,  and  arising  under 
the  Constitution  or  lawei  of  the  United  States." 

There  is  no  doubt  as  to  tilie  bill  of  complainants  sliowing  upon 
its  face  a  sufficient  case  for  the  Court  to  take  jurisdiction  origin- 
ally, alleging  as  it  does  both  the  statutory  amount  of  injury  and 
the  fact  that  the  territorial  statute  complained  of  is  in  violation 
of  the  Constitution  of  the  United  States;  and  no  plea  having 
been  filed  on  the  part  of  the  defendant  to  the  jurisdiction*  As 
was  said  by  the  Supreme  Court  of  the  United  State^Tin  the  case 
of  Ilartog  v.  Memory,  116  U.  S.  588,  parties  cannot  call  upon 
the  Court  to  go  behind  the  record  "except  by  a  plea  to  the  ju- 
risdiction or  some  other  appropriate  form  of  proceeding.  The 
case  is  not  to  be  tried  by  the  parties  as  if  there  was  a  plea  to 
the  jurisdiction  when  no  such  plea  has  been  filed." 
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This  is  not  an  action  at  law.  It  i&  an  application  for  an 
injunction  and  the^rofore  mtJiin  the 'equity  jurisdiction  of  the 
'Court.  The  injury  coanplained  of,  if  any  be  shown,  is  a  con- 
tinuing one,  and  i«t  has  been  frequeoitly  held  that  in  a  euit  in 
equity,  where  aoi:  injunction  is  asked  for,  the  amount  in  dispute 
is  not  "the  amount  in  controversy,  but  rather  the  value  of  the 
object  to  be  gained  by  thie  bill. 

In  the  case  of  Humes  r.  City  of  Ft.  fimithy  93  Fed.  857, 
862,  where  am  objection  was  made  to  the  jurisdiiction  of  the 
Court  because  the  amount  did  not  exceed  the  sum  of  two  thou- 
sand dollars,  the  Court  held  that: 

"The  jurisdiction  is  not  determined  in  that  way.  Jurisdic- 
tion is  d-C'termined  by  the  value  of  the  right  to  be  protected  or 
the  extent  of  the  injury  to  be  prevented  by  the  injunction." 

Dclainare  L,  i&  W.  R,  Co.  v.  Frank  et  a/.,  110  Fed.  689; 
Interstate  Bldg.  &  Loan  Assn.  v.  Edgefield  Hotel  Co.,  109 
Fed.  692;  Na>shnlle  St.  L.  Ry.  Co.  v.  McConnell,  82  Fed.  65. 

See  also  the  case  of  Haverhill  Gaslight  Co.  v.  Barker  et  aJ.y 
109  Fed  694,  whene  it  was  held  that  a  Federal  Court  of  eqmty 
has  jurisgdiction  of  a  suit  by  a  gas  company  against  officers  of 
a  state  to  enjoin  the  threatened  enforcement  of  an  order  made 
by  defendants,  under  a  statute  requiring  complainants  to  supply 
gas  to  customers  at  a  raite  which  is  alleged  to  be  so  unreasonably 
low  that  the  enforcement  of  the  order  will  result  in  depriving 
complainant  of  itei  rights  imder  the  Fourteenth  Amendment, 
both  on  the  ground  of  a  pi'evention  of  a  multiplicity  of  suit^ 
between  complainant  and  its  customers  and  because  such  suit 
is  the  most  approved  method  of  determining  the  constitutional 
qucetions  involved. 

"The  dignity  and  value  of  the  right  assailed,  and  the  power 
and  a.uthority  of  the  source  from  wliich  the  assaulit  proceeds 
are  elements  to  be  considered  in  tlie  computation  of  damages 
if  they  are  to  be  not  only  compensation  for  the  direct  loes  in- 
flicted, but  a  remedy  and  prevention  for  the  greater  wrong  and 
injury  involved  in  the  apprehension  of  its  repetition."  Barry  v. 
Edmunds,  116  U.  S.  550. 


MACFARLANE  v.  WRIGHT.  215 

And  while  it  is  true  that  the  complainants  did  not  all  estab- 
lish a  clear  pecuniary  loss,  yet  it  is  apparent  that  each  of  them 
was  injured  in  his  individual  right  to  free  commerce  in  the  in- 
fringement thereof,  by  tMs  discriminating  statute,  and  in  addi- 
tion to  this  common  injury  sustained  by  all,  there  was  in.  the  es- 
timation of  the  Court,  sufficient  specific  pecuniary  loss  shown 
by  at  lieast  two  of  the  complainants,  to-wit :  Peacock  &  Co.  and 
L.  H.  Dee,  ini  damage  to  each  of  them  by  reason  of  the  falling 
oflF  of  sales  since  the  issuance  of  the  licenses  to  sell  Honolulu 
brewed  beer  to  meet  the  requirements  of  the  statute  in  relation 
to  tiie  amount  of  damage  involved  in  a  suit  to  give  this  Court 
jurisdiction,  and  especially  as  it  appears  that  this  injury  will  be 
a  continuing  one,  the  amount  of  which  cannot  now  be  clearly 
estimated  in  dollars  and  cents. 

It  would  ^em  apparent,  therefore,  that  the  jurisdiction  is 
bhown  by  at  least  t^vo  of  the  complainants. 

"The  general  principle  *  *  is  that  if  several  persons  be 
joined  in  a  suit  in  equity  or  admiralty,  and  have  a  common  and 
individual  interest,  though  separable  as  between  themsielves,  the 
amount  of  their  joint  claims  or  liability  will  be  the  test  of 
jurisdiction,  but  where  their  interesits  are  distinct  and  thtey  are 
joined  for  the  sake  of  convenience  only  and  because  they  form 
a  class  of  parties  whose  rights  or  liabilities  arose  out  of  the  same 
transactions  or  have  relation  to  a  common  fund  or  mass  of  prop- 
erty sought  to  be  administered,  such  distinct  demand's  or  liabil- 
ities cannot  be  aggregated  together  for  the  purpose  of  giving 
this  Court  jurisdiction  by  appeal,  but  each  must  stand  or  fall 
by  itself  alone."  Clay  i\  FkM,  138  U.  S.  464;  the  same  Court 
sajang  in  the  case  of  Schtced  t\  Smithy   106  U.  S.,  P.  188: 

"Tlie  theory  is  that,  although  the  proceeding  is  in  form  but 
one  suit,  its  legal  effect  is  tlie  same  as  though  separate  suits  had 
been  begun  on  each  of  the  separate  causes  of  action." 

Holt  et  al.  V.  Bergrvin  et  al,  60  Ted.  1;  Putneif 
t\  Whitmire  et  al,  66  Fed.  385;  Nashmlle  C.  and  St.  L.  Ry. 
Co.  t\  McConnell  82  Fed.  65,  72-5. 

To  this  question  of  jurisdiction  there  is  another  aspect  be- 
sides that  of  the  pecuniary  nature  already  dSscussed,  and  tliat 
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is  in  relation  to  the  infringement  of  the  constitutional  right  of 
the  plaintiffs  ''to  all  privile^see  and  immunities"  enjoyed  by  cit- 
izens of  the  territory,  in  the  sale  of  foreign  products  within 
the  terriftory,  and  their  right  to  be  free  from  all  discriminating 
legislation. 

Subdivision  1  of  Section  8  of  Article  One  of  the  Ooiietitutiou 
of  the  United  States  prescribes  that: 

"All  duties,  imx>o&t6  and  excises  shall  be  uniform  throughout 
the  United  State?;"  Subdivision  3  of  said  Section  8  also  provid- 
ing, that  Congress  shall  have  power  "to  regulate  commerce  with 
foreign  nations,  and  among  the  sieveral  states  and  with  the  In- 
dian tribes." 

While  the  9o-callc4  "Equal  Rigihts  Clause,"  Subdivision  1  of 
Section  2  of  Article  r\^.,  of  the  Constitution  provides  that: 

"Tlie  citizens  of  each  state  shall  be  entitled  to  all  the  priv- 
ileges and  immunities  of  the  citizens  in  the  several  states." 

Under  the  state  of  facts  d'i^*losed  in  this  case,  are  the  com- 
plainants, while  selling  the  beers  of  the  different  persons  and 
oorporationB,  citizens  of  othier  states,  for  whom  thej'  respectively 
act  as  iigx?nts  in  Honolulu,  on  an  equal  footing  in  a  free  mar- 
ket with  the  manufacturcTs  of  homo  brewed  beer? 

Sections  479  to  483  of  Part  V.,  Chapter  41  of  the  Penal  laws, 
and  under  which  laws  some  twcntv-five  licenses  were  issued  by 
the  Treasurer  of  the  Territory,  as  appears  in  evidence,  together 
authorize  the  Treasurer  to  L^ue  licenses  for  one  year  *for  a  fee 
or  tax  of  t\vo  hundred  and  fifty  dollars  to  any  person  who  de- 
sires to  sell  "malt  liquors  manufactured  in  Honolulu,"  by  the 
glass  or  in  any  other  quantity  lees  than  five  gallons,  upon  the 
execution  of  a  bond  tliat  he  will  not  "sell  or  otherwise  dispose 
of  on  the  premises  for  -which  he  is  licenced  any  wines,  malt 
liquors  or  spirits  of  any  description  whatever;  and  also  that  he 
will  not  store  or  allow  to  be  stoned  on  the  premises  for  Which 
he  is  licensed,  any  Avines,  malt  liquors  or  amy  spirits  of  any  de- 
scription whatsoever  except  siwh  beer  manufactured  in  Hono- 
lulu  " 

The  "wholesale  vending  of  spirituous  liquors,"  under  Section 
429  of  the  Penal  I^aw^  in  which  one  of  the  plaintiffs  is  en- 
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gaged,  and  for  which  an  annual  license  fee  of  $500  is  required, 
simply  emititles  the  licensee  to  sell  liquors  in  the  original  pack- 
ages imported,  .and  in  no  otlier  manner.  Four  of  the  plaintiffs, 
who  have  been  licensed  under  Section  432  of  the  Penal  Laws, 
having  what  are  known  aa  "]>ealers'  Licenses,"  and  far  which 
they  pay  five  hundred  dollairs  a  year,  are  privileged  to  sell  "ard- 
ent spirits  in  quantities  not  less  than  ome  gallon,  wines,  ales  and 
other  liquors  oontainimg  alcohol,  in  quantities  not  less  than  one 
dozen  bottles."  But  ^vith  the  proviso  that  such  liquors  shall  not 
be  drunk  or  used  on  the  premises  where  they  are  sold. 

While  Lawrence  H.  Dee,  the  remaining  plaintiff,  has  what  is 
known  as  a  "Retailer's  License"  under  Sections  434,  435  and  436 
of  the  Ponial  Laws,  for  which  he  pays  an  annual  fee  of  one  thou- 
sand dollars,  and  which  entitles  him  to  sell  and  dispose  of  any 
spirituous  liquors  "by  the  glass  or  bottle  on  the  premises  therein 
specified  between  the  hours  of  half  past  five  o'clock  in  the  morn- 
ing and  'half  past  eleven  o'clock  at  ndght,  except  Sundays." 

It  seems  to  be  clear,  that  upon  the  face  of  Sections  479  to  481 
inclusive,  they  are  grossly  discriminating  against  a  foreign 
manufactured  commodity,  in  this  instance  foreign  manufactured 
beer.  And  this  is  made  absolutely  plain  from  the  testimony  of 
JM r.  AV right,  the  defendant  herein,  who,  referring  to  a  conversa- 
tion with  Mr.  Robertson,  one  of  the  attorneys  for  the  com- 
plainants dn  relation  to  the  issuance  of  a  license  to  tliem,  said: 

"You  informed  me  what  you  wanted  and  I  told  you  that  I 
would  not  issue  a  license  under  that  law  (Act  of  1888)  to  sell 
foreign  beer,  and  you  then  told  me  that  perhaps  there  would 
be  a  gniit  brought  against  me ....  I  refused  to  issue  a  license 
under  that  law  for  the  sale  of  beer  manufactured  outside  of 
Iloniohilu." 

"The  Oourt;  Let  us  giet  at  it.  For  a  manufacturer  of  the 
mainland  beer  to  sell  beer  in  this  territory,  he  must  pay  to  the 
t^'rritory  a  thousand  dollars  a  year;  is  that  so? 

A.     Thej"^  must  obtain  a  retail  liquor  licen^. 
Q.     For  a  thousand  dollars  a  vear? 

Yes,  sir;  w'hich  permits  them  to  sell  also,  permits  them  to  sell 
everj'thing. 
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Q.  But  they  cannot  sell  that  imported  beer  unlees  they  have 
one  of  tlieee  thousand  dollar  liceneee? 

A.     ITiat  is  correct. 

Q.  And  they  can  ^11  home-made  beer  for  $250  a  license,  is 
that  correct? 

A.     Yes,  sir." 

In  other  words,  any  man  to  whom  a  license  is  ]i^?iK<l  to  soil 
and  who  will  give  bond  to  sell  none  but  Honolulu  brewed  beer, 
can  do  so  for  a  license  fee  of  $250  a  year;  but  any  man  who 
desires  to  sell  imported  beers  at  retail,  must  take  out  a  retailer's 
license  and  pay  $1000  a  year,  or  exactly  four  times  the  amount 
he  would  have  to  pay  to  sell  homcrbrewed  beer  alone,  and  while 
paying  this  $1000  a  year,  ho  is  not  even  then  permitted  to  sell 
the  Honolulu  commoditv  thereunde(r. 

ml 

Clear  dificriminatiom  is  shown  as  against  the  manufacturers 
of  the  foreign  commodity,  for  which  they  have  a  right,  through 
their  agents,  to  complain,  and  the  fact  that  the  $1000  license 
also  covers  the  sale  of  spirituous  liquors  other  than  beer,  is  a 
mere  incident;  the  fact  remains  that  the  imported  beers  cannot 
be  sold  except  upon  a  license  costing  four  times  the  amount  of 
the  license  to  sell  the  home-brewed  beer.  Such  a  discrimination 
is  repugnant  to  the  Constitution  of  die  United  States  and  clearly 
in  violation  of  its  provisions  hereinbefore  set  forth. 

It  is  true  that,  under  the  police  powers  of  a  ^tate  or  territory, 
it  can  regulafte  tlie  sale  of  all  intoxicating'  liquors  within  it?' 
boimds,  or  prohibit  such  sale  entirely,  but  in  doing  so  it  cannot 
discriminaiteagaiinst  the  stranger  within  its  gates.  ITie  local  laws  of 
this  territory,  far  from  prohibiting  the  sale  of  spirituous  liquors 
herein,  dii^ectly  contemplate  the  continuance  of  the  liquor  traiBc, 
and  derive  a  revenue  ihenefrom  by  licensring  it.  Nothing  is  bet- 
ter settled,  however,  than  that  a  state  or  a  territory  cannot  con- 
btitutionally  enact  laws  discriminating  in  favor  of  its  own  citi- 
zens and  against  the  citizens  of  any  other  state  or  territory  of  the 
United  States,  On  tliis  rests  one  of  the  most  sacred  rights  of 
citizenship.  If  the  la^vs  of  one  state  or  territory  can  discrimi- 
nate against  the  property  rights  of  the  citizens  of  another  starte 
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or  torri'tory  in  one  thing,  they  can  do  so  in  all  things.  It  would 
hardly  seem  necessary  to  refer  to  aii?thoi*ities  sustaining  tihis  prop- 
osition. But  it  was  held  by  the  Supi'eme  Court  of  the  United 
States  in  thie  ca^^ie  of  Walling  v.  Miehigan^  116  U.  S.  446,  which 
is  a  case  in  relation  to  the  constitutionality  of  a  statute  imposing 
a  tax  on  persons  engaged  in  the  sale  of  liquors  to  he  brought  into 
and  sold  within  the  state: 

*'A  discriminating  tax  imposed  by  a  state  operating  to  the 
disadvantage  of  the  products  of  other  states  when  introduced  into 
the  first  mentioned  state  is  in  effect,  a  regulation  in  restraint  of 
commerce  among  the  states  and  as  such  is  a  ueiirpation  of 
the  power  conferred  by  the  Constitution  UTX)n  the  Congress  of 
the  United  States." 

So,  too,  in  the  case  of  \Vebber  v.  Virginiaj,  103  U.  S.  344, 
referring  to  the  statute  of  the  state  of  Virginia,  which  pro- 
vided foi'  the  payment  of  a  licence  fee  for  the  right  to  sell  sewing 
machines  in  other  states,  the  Court  says  (page  351): 

"Commerce  among  the  states  in  any  commodity  can  only  be 
free  when  the  commodity  is  exempted  from  all  discriminating 
regulations  and  burdiensi  imposed  by  local  authority  by  reason 
of  its  foreign  growtli  or  manufacture." 

Leloup  t\  Port  of  MoUIe,  127  U.  S.  640;  WelUm  v.  State  of 
Missouri^  91  U.  S.  275,  and  also  the  very  recent  case  of  Lan- 
sing  r.  Davies  &  Co.,  13  Haw.  286,  which  is  to  the  same  effect. 

I  am,  therefore,  of  opinion  that  Cha.pter  46  of  the  Sies^ion 
Laws  of  1888,  now  known  as  Part  V.  of  Chapter  41  of  the 
'Tenal  Laws  of  the  Hawaiian  Islands  of  1897,"  entitled  "Sale 
of  Malt  liquors,"  is  unconstitutional  and  void.  Let  the  injunc- 
tion issue  as  prayed  for. 

Note:  Appeal  dismiseted.  See.  Wright,  Treasurer ^  etc,  v  Mac- 
farlane  &  Co.y  Limited,  et  al,  122  Fed.  770. 
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m  THE  MATTER  OF  THE  ESTATE  OF  OLAF  OMSTED, 
a  Voluntary  Bankrupt, 

Decided:    February  25,  1902. 

1.  Under  the  provisions  of  Section  7,  Subdivision  "e."  of  the  Bank- 
ruptcy Act  of  1898,  which  provides  that  "claims  of  secured  cred- 
itors may  be  allowed  to  enable  such  creditors  to  participate  in  the 
proceedings  ( t  creditors'  meetings  held  prior  to  the  determination 
of  the  value  of  their  securities,  ^  ^  ^  but  shall  be  aUowed  for 
such  sums  only  as  to  the  courts  seem  to  be  owing  over  and  above 
the  value  of  their  securities/'  the  Referee  in  Bankruptcy  has  power 
to  decide  as  to  the  value  of  the  securities  of  any  such  creditor 
for  the  purpose  of  allowing  the  claim  and  permitting  the  creditor 
to  vote  at  the  first  meeting  of  the  creditors  of  th^e  bankrupt. 

2.  The  valuation  placed  by  a  Referee  on  claims  held  by  a  secured 
creditor  of  the  bankrupt,  in  order  to  ascertain  the  amount  for 
which  said  secured  creditor  may  be  allowed  to  vote  at  a  first 
meeting  of  the  creditors  of  a  bankrupt,  is  not  final. 

3.  Under  General  Order  No.  21  of  the  General  Orders  in  Bankruptcy 
of  the  Supreme  Court  of  the  United  States,  claims  upon  open  ac- 
counts should  contain  an  allegation  to  th^e  effect  that  "no  note  has 
been  received  for  such  account,  nor  any  judgment  rendered  there- 
on,' if  it  is  a  fact  that  no  note  has  been  received. 

4.  Where  the  United  States  District  Court  made  an  order  of  reference 
after  an  adjudication  of  the  debtor  as  a  bankrupt,  ordering  him  to 
attend  before  the  Referee  on  the  24th  day  of  December,  1901.  at  10 
o'clock  a.  m.,  at  his  office  in  Hilo,  and  the  Referee  issued  a  sub- 
poena before  said  day  to  the  bankrupt  ordering  him  to  attend  be- 
fore him,  and  thereafter  vacated  the  said  subpoena  before  the  day 
set  for  thie  bankrupt  to  attend  before  him;  Held,  that  the  Referee 
had  no  jurisdiction  to  issue  the  subpoena  to  the  bankrupt  before 
the  said  24th  day  of  December,  1901 ;  the  issuance  of  the  same  was 
unnecessary  under  the  order  of  reference  of  the  United  States  Dis- 
trict Court,  and  the  act  of  the  Referee  in  afterwards  vacating  the 
same  was  proper. 

In  Bankruptcy.      Petition  for   Review  of   Proceedings   of 

Referee. 

Smith  if:  Parsons,  for  petitionSngi  creditor. 
T.  (7.  liidgcway,  Referee,  in  propria  persona. 
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EsTEE,  J.  After  an  exaniinatiofn  of  the  certificate  of  the 
Referee  in  Bankruptcy  at  Ililo,  upon  the  three  poin-te  Biubmitr 
ted  to  me  for  review,  I  find  the  following: 

1.  On  tihe  2nd  day  of  December,  1901,  when  I  made  the 
order  of  reference,  after  the  adjudication  of  bankruptcy  in  the 
above  entitled  proceeding,  the  said  Olaf  Omated,  bankrupt,  was 
ordered  to  attend  before  the  Referee  on  the  24th  day  of  De- 
cember at  10  o'clock  a.  m.  ai  his  office  in  Hilo.  Any  fur- 
ther orders  in  relation  to  the  attendance  of  said  bankrupt  before 
the  Referee  at  the  time  indicated  were  unnecsesaiy,  m  it  was 
assumed  that  the  banknipt  would  obey  the  order  of  this  Court 
and  attend  before  the  Referee  for  the  proper  examination  by 
his  creditors  on  the  day  named.  It  is  clear  that  under  the  Ian- 
guag'e  of  the  order  of  this  Court  referring  this  proceeding  (and 
there  being  no  special  rule  of  this  Court  in  relation  thereto) 
the  referee  did  not  obtain  jurisdiction  over  the  bankrupt  until 
after  the  said  24th  day  of  December,  1901;  that  the  issuance 
of  the  subpoena  to  'the  said  bankrupt  prior  to  that  date  was  un- 
necessary ariii  beyond  the  jurisdiction  of  the  Referee,  and  his 
action  in  vacating  the  same  was  proper,  although  he  should  not 
have  iasuied  the  subpoena  in  the  first  instance,  as  the  vacating 
of  the  same  doubtless  misled  the  banknipt  into  tlie  belief  that 
there  ^vas  no  nece^ty  for  him  to  obey  the  fii^t  order  of  this 
Court 

2.  Upon  the  second  proposition  presented,  namely,  as  to  the 
allowance  of  the  creditor,  John  W.  Mason,  to  vote  his  claim  at 
the  firsit  meeting  of  the  creditors  for  only  $1019.75,  instead  of 
for  $3269.75,  the  amount  claimed  by  said  creditor  should  be 
voted,  the  Referee  acted  within  his  powers  under  the  provis- 
ions of  Subdivision  e.  of  Section  57  of  the  Bankruptcy  Law, 
whidi  provides: 

"That  claims  of  secured  cre<litors may  be  allowed  to 

enable  such  creditora  to  participate  in  the  proceedings  at  cred- 
itors' mefetings  hold  prioi"  to  the  determination  of  tlie  value  of 

their  securities but  shall  be  allowed  for  such  sums  only 

as  to  the  Courts  seem  to  bo  owing  over  and  above  the  value 
of  their  securities " 
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The  Referee  ha^ang  acted  in  thie  matter  and  decided  as  to 
the  value  of  the  securities  for  the  purpose  of  permitting  the 
creditor  to  vote  at  thia  meeting,  and  such  action  not  being  final 
as  to  the  vahie  of  such  securities  for  any  other  purpose,  thi< 
CouiTt  will  not  interfere  Tv'ith  such  decision,  and  hereby  confirms 
the  action  of  the  Referee. 

3.  In  reference  to  the  allowance  of  the  claims  of  M.  Waclis, 
Ililo  Wine  and  Liquor  Co.,  J.  D.  Kennedy,'  Hawaii  Herald  Pub- 
lishing Co.,  Ltd.,  and  E.  N.  Holmes,  the  decision  of  the  Referee 
was  erroneous.  While  it  is  true  Form  31  of  the  "Forms  in 
Bankruptcy"  was  followed  in  the  preparation  of  said  claims,  yet 
as  such  clafims  all  apj^ear  to  be  upon  an  open  account,  the  claims 
in  each  instance  sihiould  have  contained  an  allegaition  to  the 
effect  that  "no  note  has  been  received  for  such  account  nor  anv 
judgment  rendered  thiereon,"  in  order  to  make  these  claims 
conform  to  general  order  of  tlie  Supreme  Court  "General  Or- 
ders" in  Bankruptcy,  if  it  is  a  fact  that  no  note  was  received  in 
each  inisitance;  and  if  a  note  was  received,  the  allegation  should 
be  so  modified  as  to  state  the  facts  and  in  accordance  with  Sec- 
tion 57  (b)  of  the  Bankniptcv  Law,  the  note  should  be  filed  with 
the  proof. 

The  action,  of  the  Referee  in  regard  to  these  claims  is  there- 
fore disapproved,  and  a  recommendation  made  that  said  claims 
be  so  amended  as  to  conform  to  this  decision. 


UNITED  STATES  OF  AMERICA  v.  ESTATE  OF  BER- 
NICE  PAUAHI  BISHOP,  DECEASED:  and)  JOSEPH 
O.  CARTER,  et  al,  Trustees  under  the  will  of  BERXICE 
PAUAHI  BISHOP,  dccea«d;  OAHU  RAILWAY  AND 
LAND  COMPANY.  LIMITED,  a  corporation,  THE 
DOWSETT  COMPANY,  LIMITED,  a  corporaHon;  THE 
HONOLULU  SUGAR  COMPANY,  a  corporation;  HO- 
NOLULU PLANTATION  CX)MPANY,  a  corporation; 
CHOW  AH  FO,  JOHN  li  ESTATE,  LIMITED,  a  cor- 
poration; WILLIAM  G.  IRWIN,  OAHU  SUGAR  COM- 
PANY, LlillTED,  a  corporation;  BISHOP  &  COM- 
PANY, a  co-partnership. 
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Dated:    March  11,  1902. 

1.  The  actual  market  value  of  the  leasehold  interest  of  the  defendant 

in  the  lands  sought  to  be  condemned,  at  the  date  of  the  Issuance 
of  the  summons,  is  the  measure  of  compensation  to  be  awarded 
in  this  case. 

2.  The  actual  market  value  of  the  said  leasehold  interest  must  be 
shown  by  the  usual  and  common  means  adopted  for  such  purposes. 

3.  Speculative  values  must  not  be  considered. 

4.  The  value  of  a  leasehold  interest  is  its  actual  market  value  over 
and  above  the  amount  of  rent  of  the  land  leased  and  the  tax<es,  if 
the  lessee  has  to  pay  the  taxes. 

5.  In  placing  a  value  upon  the  leasehold  interest  in  the  lands  sought 
to  be  condemned,  a  mere  speculative  or  possible  value  of  sugar 
that  might  be  produced  in  tLe  future  on  said  land  covered  by  the 
said  leasehold  interest  cannot  be  considered  by  the  jury. 

6.  Arbitrary  or  lumping  methods  of  assessing  damages  for  the  taking 

of  property  am  to  be  condemned. 

7.  Knowledge  obtained  by  the  jury  through  personal  inspection  of 
the  land  upon  which  this  leasehold  interest  exists,  may  be  used 
only  in  determining  the  weight  of  conflicting  testimony  respecting 
the  value  of  the  said  leasehold  interest  in  the  land,  but  not  other- 
♦wise. 

8.  What  weight  to  be  given  to  expert  testimony. 

9.  Sworn  tax  returns  as  to  the  value  of  the  leasehold  interest  of  the 
defendant  in  said  lands  made  to  the  Assessor  of  the  Territory  by 
the  manager  of  the  defendant  in  accordance  with  law,  are  admis- 
sions against  interest,  and  are  competent  evidence  tending  to  show 
what  the  defendant  then  believed  to  be  the  value  of  said  leasehold 
interest. 

10.  A  statement  of  the  assets  and  liabilities  of  the  defendant  flled  by 
the  secretary  of  the  defendant  with  the  Treasurer  of  the  Territory, 
as  required  by  Section  2076  of  the  Civil  Laws  of  the  Territory,  is 
admissible  in  evidence  as  a  statement  against  interest. 

11.  The  value  of  the  user  to  the  defendant  for  the  remaining  portion 
of  the  term  of  its  leasehold  interest  in  the  lands  sought  to  be  con- 
demned, of  any  improvements  placed  on  said  lands,  may  be  ascer- 
tained by  the  jury,  but  must  be  assessed  separate  and  distinct 
from  the  value  of  the  leaseliold  Interest  in  said  lands. 

12.  The  value  or  cost  of  construction  of  the  sugar  mill,  the  pumping 
stations  or  any  of  the  machinery  belonging  to  the  defendant,  can- 
not be  considered  unless  the  same  were  constructed  or  standing 
upon  the  land  sought  to  be  condemned  at  the  time  of  the  com- 
mencement of  the  action. 

13.  Under  the  provisions  of  Section  11  of  the  Treaty  of  1887  between 
the  Government  of  Hawaii,  then  represented  by  King  Kalakaua, 
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and  the  Republic  of  the  United  States,  the  United  States  Govern- 
ment acquired  the  exclusive  right  to  the  land-locked  waters  of 
Pearl  Harbor,  and  such  government  now  owns  and  of  right  con- 
trols all  of  the  waters  thereof. 


Action  brought  to  condemn  cer- 
tain lands  under  the  provisions  of 
an  Act  of  Oongpees  dated  August 

Eminent  Domain.     {     ^  ^^^^'  ^^^^^^^^  ''^^  ^^  ^  ^^*^^^- 

ize  the    condemnation    of  land  for 

sites  of  public    buildings    and    for 

other  purpoees." 

J.  J.  Dunne,  Assistant  TJ.  S.  District  Attorney,  for  the  Gov- 
ernment 

Hatch  <k  SillimaHy  for  Honolulu  Plantation  Company. 
Honolulu  Plantation  Case.    Second  trial. 

CHARGE  TO  THE  JURY. 

EsTEE,  J.  Gentlemen  of  the  jury,  you  have  patiently  li:*- 
tened  to  the  evidence  in  this  case  for  over  a  week;  voii  have  vis- 
ited  tbe  lands  in  controversy;  you  have  for  two  days  listened  to 
the  exhaustive  ai^iments  of  the  learned  counj^l  in  the  case. 
And  now  it  only  resits  for  the  Court  to  charge  you,  and  submit 
the  case  for  your  coneiderationj  and  verdict 

This  general  action  in  which  the  Honolulu  Plantation  Com- 
pany m  one  of  the  defendant-?,  is  brought  under  the  provisions  of 
an  Act  of  Congress  of  the  United  States,  dated  August  1,  1888, 
entitled  "An  Act  to  authorize  the  condemnation  of  land  for 
sites  of  public  buildings  and  for  otlier  puropsee."  (Vol.  25,  U. 
S.  Statutes,  P.  357.) 

The  lands  sought  to  be  condemned,  together  with  all  Snterests 
of  every  kind  therein,  are  certain  lands  situate  in  the  District 
of  Ewa,  in  and  about  the  Harbor  of  Pearl  Lochs,  somedmes 
called  Pearl  Harbor,  in  the  Island  of  Oahu,  in  the  Territory  of 
Hawaii. 
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Thfe  United  Statea  of  America  seeks  to  condemn  these  lands 
and  to  acquire  a  fee  simple  estate  thea-enn  for  a  poiblic  use,  to- 
TOt:  for  the  pnrpoee  of  erecting  and*  maintaining'  thereon  a  naval 
station  and  channel  defenee,  for  the  uses  and  poirpoees  of  the 
United  Staites  of  America,  and  of  the  ^slyj  Department  thereof, 
and  for  the  improvement  of  the  harbor  and  ohannel  leading- 
theneinto,  known  as  Pearl  Lochs,  sometimes  called  Pearl  Harbor, 
togetiier  with  the  erection  and  maintenance  upon  said  tracts  an<l 
parcels  of  land,  of  all  such  public  buildings,  magazines,  arsenals, 
navy-yards,  light  houses,  quarantine  stations,  wharves,  docks, 
piers,  canals,  ro&ds,  ditches,  flumes,  acqueducts,  pipe  lines',  cem- 
eteries and  sowers  as  may  be  proper  or  necessary  to  or  for  tho 
efficient  mainrt;enance  of  said  naval  station  and  harbor  and  chan- 
nel defense  for  the  uses  and  purpose©  of  the  United  States  gov- 
ernment therein  and  of  its  said  Navy  Department. 

The  property  especially  sought  to  be  condemned  by  the 
United  States  government  in  this  present  case  now  being  tried 
before  you,  is  the  leasenhold  interest  owned  by  the  defendant, 
the  Honolulu  Plantation  Company.  The  Knes  as  shown  upon 
two  certain  maps  introduced  in  evidence  and  marked  "Plaintiff's 
Exhibit  8,"  and  "Defendant's  Exhibit  A,"  are  the  exterior  boun- 
dary lines  of  the  tract  which  show  the  boundary  of  the  leaae^ 
hold.  The  said  ma-ps  showing  the  leasehold  of  the  property  of 
the  561.2  acres  of  th:e  Honolulu  Plantation  0>mpany,  with 
which  maps  you  are  familiar  from  the  frequent  reference  thereto 
throughout  the  trial. 

The  leasehold  interest  of  the  defendant  herein  is  derived  from 
two  souroes,  which  was  made  apparent  on  the  trial  by  the  intro- 
duction of  th'e  leaso*  themselves,  but  a  brief  statement  of  which 
will  doubtliees  be  of  some  service  to  you  in  understanding  tlio 
exact  nature  of  this  interest.  It  appears  that  on  the  first  day 
of  September,  1888,  Charles  R.  Bishop  and  others,  as  trustees 
under  the  will  of  Berni(!e  Pauahi  Bishop,  deceaiEted,  the  then 
OTvner  of  the  fetes  in  these  lands,  made  a  lease  to  one  James  I. 
Dowsett,  covering-  the  lands  in  quiestion,  and  also  certain  other 
lands,  including  in  all  about  2900  acres;  said  leasehold  interest 
was  to  continue  for  a  period  of  twenty  yeare  from  the  said  first 
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day  of  Septembea-,  1888,  or    until     September  1,  1908.     Thr» 
iieiital  resented  being  $900  per  annum. 

Subsequeaitly,  J.  I.  Dowseitt  died,  iU\d  the  administrator  -if 
the  estate,  on.  the  firet  day  of  August,  1898,  sub-let  the  land  in- 
volved in  the  present  suit  and.  the  other  lands  described,  in  all 
«bout  2900  acres,  to  thie  Honolulu  Sugar  Company  for  the  round 
«um  of  t\veinty  thousand  dollais.  In  other  words,  the  Honolulu 
Sugar  Comapny  bought  the  leasehold  inftereet  of  the  Dowse^tt 
•estate  in  all  these  lands,  fully  paid  up,  for  $20,000.  This  lease- 
hold interest  then  had  somie  ten  years  to  run  and  was  a  fully 
I>aid  up  lease,  ^vhen  within  two  months  thereafter,  to-wit:  on  the 
28th  day  of  September,  1898,  the  Honolulu  Sugar  Company  as- 
signed said  lease  to  tJie  defendant  herein,  the  Honolulu  Planta- 
tion Company,  who  took  poesession  imder  the  lease  and  is  in  poa- 
session  now  under  the  sama  This  lecise  is  the  eo-ealled  Dowsett 
lease.  The  second  lease  upon  which  the  defendant  bases  its 
inte^pest  in  thet?e  lands  is  a  lease  made  bv  the  trustees  of  the  es- 
tate  of  Bernice  Pauahi  Bishop,  deceased,  dated  October  1,  A.  D. 
1898,  covering!  tlie  lands  embraced,  in  the  lease  from,  the  Dow- 
sett estate  and  hereinbefore  referred  to,  and  involved  in  this 
present  suit,  and  certain  other  lands,  including  in  all  over  2200 
.aereG',  and  covering  especially  the  561.2  acres  of  land  sought  to 
be  condemned  by  this  proceeding. 

Subsequently  the  Honolulu  Sugar  Company,  and  at  aljout 
the  same  date,  assigned  this  lease  to  the  defendant  herein,  the 
Honolulu  Plantation  Company,  a  corporation,  duly  incorponate-i 
in  the  state  of  California,  Under  the  teams  of  this  lease  from 
the  Bishop  estate,  so-called,  the  lee?(ees  w^ere  to  be  given  posses- 
sion of  the  demised  premises  for  a  period  of  thirty-two  years  from 
the  first  day  of  September,  1908,  the  date  of  the  eessa*taon  of 
their  posse^on  under  the  DoAvsett  lease,  ami  for  thirty-four 
veans  from  tlie  first  day  of  Janaury,  1906,  foi"  the  whole  of  j-aid 
lands. 

The  rental  agreed  to  l>e  paid  by  the  Honolulu  Sugar  Com- 
pany and  its  assignee,  the  defendant,  the  Honolulu  Plantation 
Company,  as  a  consideration  for  said  lease  of  said  lands,  is 
three  and  a  lialf  per  cent,  of  the  gross  annual  amount  of  sugar 
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produced  on  the  premises,  it  being  undepstood  that  the  said  per- 
centage g'ha.ll  not  be  less  than  $1333. e33  jx^  year  from  Jannary 
1,  1906,  to  September  1,  1908;  and  not  lees  than  four  thousand 
dollars  not  in  anv  one  year  thereafter  from  and  after  tihe  said 
September  1,  1908.  It  is  clear,  th^erefore,  from  an  examdnatian 
of  these  le^jses,  that  they  cover  a  large  tract  of  land,  namely, 
one  of  them  over  2900  acres  of  which  the  portion  deeired  by  the 
gov^emmen't  is  but  a  small  part,  a  trifle  over  a  fifth  thereof,  to- 
wn t:  561.2  acres,  as  was  agreed  upon  between  the  oounfiol  at 
the  trial.  The  total  area  sought  to  bo  condemned  and  included 
within  the  lines  marked  out  on  the  maps  hei^inbefore  referred 
to  being  561.2  acres.    The  other  lease  covers  over  2100  acre?;. 

It  is  the  value  of  these  leasehold  interests  in  these  561.2  acres 
of  land  that  you  are  to  estimate.  No  testimony  has  been  in- 
troduced by  either  party  sihowSng  or  tending  to  show  the  value 
of  the  leasiehold  or  any  part  of  the  land  described  in  the  leases, 
except  as  to  the  561.2  acres  sought  to  be  condemned  by  the 
government,  save  and  excepting  certain  written  admissions  ap- 
pearing in  the  assessment  returns,  and  the  returns  made  to  the 
State  l^reasurer's  office,  introduced  by  the  plaintiflp  in  evidence. 

I  charge  you  that  private  property  cannot  be  taken  for  public 
use  without  "just  compensation."  This  is  the  language  of  our 
fundamental  law,  the  Federal  Constitution  (Article  5  of  the 
Amendments  of  the  Constitution  of  the  United  States.) 

In  thid  l)chalf  I  charg«e  you,  also,  tliat  the  leasehold  interest  of 
the  defendant,  the  Honolulu  Plantation  Company,  is  property, 
and  that  the  said  defendan't  is  entitled  to  receive  a  "just  com- 
]>ensation"  for  itB  taking.  And  in  ascsessing  this  "just  compen- 
sation," it  is  your  duty  to  sec  that  it  is  "just  compensation,"  not 
merely  to  the  indiWdual  whose  property  is  taken,  but  to  the 
public  who  is  to  pay  for  it.  Searl  v.  School  District,  133  U.  S. 
553,  562. 

I  further  charge  you  tliat  it  is  your  duty  to  treat  both  sides 
with  equal  fairness  and  impartiality  in  arri\nng  at  a  conclusion 
on  the  questiion  of  compensation.  You  are  not  to  give  any  one 
side  any  preferment  or  advantage  denie<l  the  other.  For  in- 
stance, you  are  not  to  place  an  unduly  dcpreciative  valuation 
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upon  this  leasehold  interest  becaiifle  the  United  States  govem- 
nient  wumte  it,  nor  alionld  you  place  an  exagg^erated  valuation 
upon  the  property  eitlier  because  it  is  private  property  or  beeaii:?e 
the  govemment  ^vanrts  it. 

And  the  Court  reminds  you  that  you  are  to  be  thfe  sole  judges 
of  the  weight  and  truthfulnees  of  all  of  the  evidence  intro- 
duced herein. 

If  in  the  couree  of  thm  trial  this  Court  has  bv  anv  word  or 
expneesdon  appeared  to  favor  one  side  or  the  other,  it  was  not  so  in- 
tended. It  is  the  duty  of  the  Court  and  its  aim,  and  it  should  be 
the  duty  of  the  jury,  to  do  absolute  justice  between  the  parties 
in  this,  as  in  all  other  actions;  and  you  are  simply  to  take  the 
law  from  the  Court  and  confine  youreelves  solely  to  a  considera- 
tion of  the  testimony  produced  in  the  case  in  arriving  at  a  ver- 
dict, without  limiting!  your  consideration  to  any  isolated  portions 
of  the  testimony,  but  considering  it  as  a  whole,  fairly  weighing 
all  the  testimony,  botli  the  direct  and  indirect,  with  all  reason- 
able inferenc.es  to  be  drawn  therefrom. 

I  further  instnict  you  that  the  burden  of  proof  in  this  case 
is  upon  the  plaintiflF;  in  other  words,  the  claim  of  plaintiff  a^  t*> 
the  amount  of  oomj^ensation  90  to  be  awarded  to  the  defendau't 
by  your  verdict  must  be  proven  by  the  plaintiff  by  a  preixmder- 
ance  of  the  evidence. 

I  instrnict  you  that  whenever  private  property  is  taken  foi* 
a  public  use,  the  fair  market  value  of  the  property  at  the  time 
of  the  taking  should  be  paid  for  it;  and  according  to  the  statute 
of  this  territory,  the  actual  valuse  of  the  property  at  tlie  date  of 
the  issuance  of  the  summons  is  designated  as  the  meaflure  of  the 
valuation  of  all  property  to  be  condemned  and  I  dharge  you  thait 
the  date  of  the  summons  in  this  case  was  July  6th,  1901. 

It  is  to  this  date  therefore  that  you  are  to  look  in  fixing 
the  value  of  the  leasehold  interest  involved  in  thHs  case.  Yoni 
are  to  rem^ember  that  the  material  considenation  is  the  actual 
condition  of  the  leasehold  interest  on  that  date.  It  is  to  this 
that  you  are  limited. 

In  placing  a  valuation  upon  this  leasehold  interest,  you  can- 
not consider  the  mere  speculative  or  possible  value  of  sugar 
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that  might  be  produced  in  the  future  on  irhis  land.  This  is 
too  reonote  and  uncertain  and  can  fonn  no  just  basis  for  a  just 
valuation.  The  amount  of  sugar  which  it  is  claimed  can  be 
produced  on  this  land  is  purely  speculfljtive,  ae  thte  amount  of 
sueh  sugar  civxp  would  depend  on  many  conditions,  such  as  the 
chaiucter  and  amount  of  fertilizer  used,  the  amount  of  water, 
the  maamier  of  cultivation,  the  depth  and  richness  of  the  soil, 
and  many  other  elements  which  neoesearily  must  enter  into  the 
pToblem  of  a  crop  which  mig|ht  be  produced  in  any  one  year 
or  series  of  yeara.  But  you  may  consider  what  the  land  is  best 
suited  for  and  the  defendaint  is  entitled  to  a  just  compensation 
for  its  leafitehold  interest  in  these  lands  for  any  purpose  for 
which  it  may  reasonably  be  used;  and  if  from  the  evidence  you 
should  find  that  the  defendant  has  any  improvements  upon  that 
portion  of  the  land  covered  by  the  leasehold  interest  of  the 
defendant  and  which  is  sought  to  be  condemned  by  the  United 
States,  which  were  there  prior  to  the  6th.  day  of  July,  1901,  you 
ai^  to  find  the  value  of  the  user  of  such  improvements  to  the 
defendant  for  the  remaining  portion  of  the  term  of  the  leases, 
separate  and  distinct  from  the  value  of  the  leasehold  interest 
itself  in  said  lands.  And  in  this  connection,  I  instruct  you  that 
under  the  terms  of  the  Bishop  lease  so-called,  all  improvements 
on  said  land  at  the  termination  of  said  lea^^ehold  interest  go  to 
the  lessors  or  its  successors  in  interest. 

I  further  instruct  you  that  you  are  not  to  consider  in  this 
case,  the  cost  of  construction  or  the  value  of  the  sugar  mill,  the 
pumping  stations  oi*  ainy  of  the  machinery  belonging  to  the 
defendant,  if  said  nigar  mill,  pumping  stations  or  machinery 
Were  not  constructed  or  standing  upon  the  561.2  acres  of  land 
sought  to  be  condemned  by  the  government  at  the  time  of  tilie 
commencement  of  this  action,  towit:    July  6th,  1901. 

Most  of  tltc  evidence  introduced  by  the  defendant  in  this 
case  as  to  the  value  of  these  leaseholds  was  expert  testimony 
namely  the  opinions  of  ^vitncsees  given  in  answer  to  hyj>otheti- 
cal  questions  propounded  to  them;  and  while  great  weight  should 
always  be  given  to  the  opinions  honcf^tly  expressed  and  fairly 
given  of  those  persons  familiar  ^^ith  the  subject,  yet  you  are 
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not  bound  bj  such  expert  opinions,  but  they  are  to  be  intelligent- 
ly examined  by  you  in  the  light  of  your  own  personal  knowledge 
and  expeadence,  giving  force  and  control  only  to  the  extent  that 
they  are  found  to  be  reasonable,  and  in  Anew  of  all  the  other 
testimony  presented  in  the  ease.  And  while  the  jury  cannot 
in  any  case,  act  under  particular  facts  material  to  ite  disposition, 
which  rest  solely  witiiin  thc-ir  private  knowledge,  but  sliould 
be  gjovemed  by  all  the  evidence  adduced,  yet  the^''  should  judge 
of  the  weight  and  foirce  of  that  evidence  by  their  own  general 
knowledg'e  of  the  subject.  In  a  word,  the  jury  is  not  bound  to 
give  weight  to  testimony  which  is  contrary  to  what  every  person 
of  good,  sense  and  oaxiinaiy  intelligence  knows  to  be  true. 

Gentlemen  of  the  jury,  during  the  trial,  you  visited  the  lands 
sought  to  be  condemned,  the  object  of  such  visit  was  that  you 
miffht  familiarize  vourselves  with  the  nature  and  extent  of  the 
land,  and  its  physical  characteristics  and  condition,  so  as  to 
better  eniable  you  to  understand  the  evidence  on  the  trial  of  the 
case.  The  knowledge  so  acquired,  may  be  used  by  you  in 
determining  the  weight  of  conflicting  testimony  respecting  the 
value  of  the  leasehold  in'teane6?t  in  these  lands  but  not  otherwise; 
the  court  instructs  you  that  there  is  no  testimony  in  the  case 
as  to  the  value  of  the  artesian  wfell  on  sand  premieea  You  will 
therefore  not  irive  the  martter  of  this  well  anv  oonsidetration- 

You  are  further  instructed  that  unquestioned  written  admis- 
sions are  among  tlie  strongest  testimony  which  can  be  introduced 
tending  to  show  any  given  state  of  facts  and.  the  Court  reminds 
you  that  some  evidence  has  been  introduced  by  the  government 
tending  to  show  certain  valuations  of  this  leasehold  inteirest 
sworn  to  by  the  defendant  through  its  manager,  Mr.  Low,  before 
the  commencement  of  these  proceedings,  to-wit:  certain  tax 
retumg  filed  with  the  Ai?ee6S0(r  pursnant  to  the  law^  of  th'e 
Territory  of  Hawaii.  Such  s^vom  returns  made  by  the  rep- 
resentative of  the  defendant  to  the  assessor  are  admissions  against 
interest  and  are  competent  evidence  tending  to  show  what  the 
defendant  then  believed  the  value  of  the  property  to  be.  You 
may,  therefore,  consider  su.'^h  returns  along  with     the     other 
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eviden<?e  in  the  case  upon  tho  queetioai  of  value  of  this  property 
and  give  it  such  ^veight  as  yon  may  deem  jnst. 

So  also  as  to  certain  other  written  evidence  introduced  by 
the  government  tending  to  show  the  value  of  the  real  property 
of  the  defendant,  and  which  includes  the  leasehold  interest  of 
the  defendant  in  this  land  sought  to  be  condemned.  It  is 
provided  by  Section  2076  of  the  Civil  La\\'s  of  the  Territory 
of  Hawaii  that — 

"Everj'  corporation  or  incorporated  company  formed  or 
organized  under  the  laws  of  any  foi^ign  state  which  may  be 
desirous  of  carrying  on  businees  in  this  Republic,  and  to  take 
hold  and  convey  real  estate  therein,  shall  file  in  the  office  of  the 
Minister  of  the  Interior     *     *     * 

4.  An  annual  statement  of  the  assets  and  liabilities  of  the 
corporation  or  company,  in  this  Republic,  on  the  first  day  of 
July  of  each  yeai'." 

The  defendant  being  a  foreign  corporation,  through  its 
Secretary,  Mr.  Sheldon,  about  six  months  prior  to  the  commence- 
ment of  this  suit,  filed  with  the  Treasurer  of  the  Territorv,  on  or 
about  the  finst  day  of  January,  1901,  that  statement  as  required 
bv  the  territorial  law.  This  statement  is  also  admitted  in 
evidence  as  a  statement  against  interest,  and  you  are  to  give  it 
such  weight  and  significance  as  to  you  may  seem  proper. 

The  Court  further  instructs  vou  that  vou  are  to  reach  a 
final  conclusioni  in.  this  case  by  a  preponderance  of  the  evidence, 
which  as  not  meant,  gentlemen,  the  evidence  given  by  the  greater 
number  of  witnesses,  but  the  superior  strength  of  eertaiii 
evidence  and  the  greater  weight  wliieh  that  evidence  may  in 
your  judgment  be  entitled  t».  In  weighing  the  testimony  you 
should  take  into  consideration  the  opportunities  of  the  witnes^ses 
for  seeing  or  knowing  the  things  about  which  tliey  testify,  and 
efcpeoially  so  when  testifying  as  experts  as  to  the  value  and  also 
the  intei^est  or  lack  of  interest  in  the  result  of  the  action,  the 
probability  or  the  improbability  of  the  truth  of  their  several 
statements  and  the  reasonableness  of  tlieir  opinions  when 
testifying  as  experts,  and  from  all  tht  circumstances,  you  are 
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to  detenmne  upon  whicli  side  the  weight  or  preponderance  of  the 
evidence  rests. 

Arbitmry  or  lumping  methods  of  asseeeing  damage  for  the 
taking  of  property  are  not  proper  amd  are  to  be  condemned. 

You  are  to  bear  in  mind  that  the  object  of  this  trial  is  to  find 
out  what  was  the  fair  market  value  of  the  leasehold  interest 
of  the  Honolulu  Planrtation  Company  in  the  561.2  acres  of  land 
sought  to  be  condemned  by  the  United  States  on  July  6th,  1901. 
This  may  be  shown  by  the  usual  and  common  means  adopted 
for  sudi  purpose  and  no  mere  speculativo  valuations  are  to  be 
considered  by  you.  You  have  the  rigiht,  and  it  is  your  duty,  to 
consider  all  the  elem'ents  of  value  affecting  this  land  and  the 
leasehold  which  is  sought  to  be  condemned  therein  by  plaintiff; 
and  it  is  also  your  duty  to  consider  that  this  land  is  not  now 
appropriated  to  any  valuable  use;  that  it  is  not  now  producing 
a  crop.  You  wdll  in  assessing  the  damage,  have  the  right  to 
take  into  consideration  all  the  elemenfts  of  a  lack  of  value  as  yon 
do  all  the  elements  of  value.  The  Court  further  instructs  you, 
that  the  value  of  a  leasehold  is  its  actual  market  value  over  smd 
above  the  amount  of  rent  of  the  land  leased  and  the  tsuxes  if  the 
leasee  has  to  pay  tlie  taxes. 

Some  testimonv  was  introduced  to  the  effect  that  there  wore 
favorable  placte  along  the  ^liore  line  of  this  property  for  the 
construction  of  wharves.  I  instruct  vou  that  the  United  States 
government  owns  and  of  right  controls  all  the  ^vaters  of  Peaxl 
Harbor  and  the  defendant  has  no  legal  right  to  buUd  a  wharf 
from  the  shore  of  the  land  referred  to  into  the  waters  of  said 
Harbor  mthout  die  authorization  of  the  government  of  the 
United  States. 

In  the  year  1875,  and  in  1887,  treaties  were  negotiaited 
between  the  government  of  Hawaii,  then  represented  by  Kin^ 
Kalakaua,  and  the  Republic  of  the  United  States,  by  which  the 
latter  government  granted  reciprocity  to  Ha\vajdan  sugar  and 
other  articles  produced  in  Hawaii. 

In  the  treaty  stiimlations  of  1887,  of  which  treaty  stipula- 
tions this  Court  takes  judicial  cognizance,  it  \ms  prescribed  by 
Article  11  thealeof  as  follows: 
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"His  Majesty,  the  King  of  the  Hawaiian  Islands,  granta  to 
the  government  of  the  United  States,  the  exclusive  right  to 
enter  the  ha»rbor  of  Pearl  River  in  the  Island  of  OaJm,  and 
establiali  and  maintain  there  a  coaling  and  repair  station  for 
the  nae  of  vessels  of  the  United  States,  and  to  that  end  tlie 
United  States  may  improve  the  entrance  of  said  Harbor  and  do 
all  other  things  needful  for  the  purpose  aforesaid." 

It  will  be  seen  that  by  the  terms  of  said  treaty  of  1887,  tliat 
the  United  States  then  secured  the  exclusive  right  to  the  land- 
lc<?ked  watere  of  Pearl  Harbor,  and  so  while  private  parties  may 
own  the  land  bordering  on  these  waters,  the  waters  themselves 
have  belongied  to  the  United  States  aince  the  date  of  that  treaty. 

I  therefore  instruct  you,  that  in  I'eaching  a  verdict  you  are 
not  to  consider  or  place  any  value  upon  said  inland  watere  as 
belonging  to  the  private  parties  now  litigating  with  the  United 
States  government,  because  although  the  treaty  madie  between 
the  Kingdom  of  Hawaii  and  the  United  States  of  America  in 
1887,  by  which  Pearl  Harbor  was  ceded  to  the  United  States, 
did  not  in  any  way  affect  private  ownlership  in  the  lands  fronting 
on  said  Harbor,  those  parties  have  no  interest  other  than  that 
of  every  citizen  of  the  United  States  in  the  sloughs  and  watera 
of  Pearl  Harbor,  for  these  inland  waters  ai^  now  and  since 
1887,  have  been  the  property  of  the  United  States. 

In  conclusion  let  me  say  to  you,  that  the  evidence  in  this  case 
is  very  conflicting,  and  ^vithout  commenting  upon  the  testimony 
of  any  one  witne^  I  instruct  you  that  in  considering  the  testi- 
mony of  all  of  the  witniesses  in  thisi  case,  you  may  accept  such 
lx>rtions  thereof  as  you  may  believe  to  be  tru^e,  or  reject  such 
portions  thereof  as  you  may  bo  believe  to  be  false, — If  the 
statementsi  of  any  one  or  more  witnesses  are  so  unreasonable 
or  improbable  as  that  upon  their  face  they  do  not  carry  con- 
viction of  their  truth  to  your  minds,  you  are  at  liberty  to  i^jeot 
all  or  any  part  thereof. 

Gentlemen  of  the  jury,  under  the  pleadings  in  this  case,  there 
is  but  on=e  issue  involved — the  amount  of  the  just  compensation 
to  be  awarded  to  the  defendant  for  the  taking  of  its  property. 

You  must  therefore  find  for  the  plaintiff  a  verdict  condemning 
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the  leasehold  interest  of  the  defendainit^  the  Honolulu  Plantation 
Company,  in  and   to  tlie   561.2  acres  of  land  desired  by  the 
goveimmeint;  and  you  niui?t  find  a  verdic«t  in  favor  of  the  defend- 
ant for  the  amount  of  the  compensation  whict  from  all  the 
t^^mony  you  shall  deem  just. 

Kote:  To  the  same  effect,  see  ohargie  in  United  States  ot 
Amermt  v.  Ucniolulu  Plantation  Co,,  (First  trial)  dated  Jan. 
11,  1902,  not  reported. 


IN  THE  MATTER  OF  THE  APPLICATION  OF  LEOXCi 
SAI,  alias  AH  SAI,  for  a  writ  of  habeas  corpus. 

Decided:    March  24,  1902. 

1.  AppUcation  for  a  writ  of  Habeas  Corpus  applied  for  aHeging  de- 
tention by  Collector  of  the  Customs  of  the  port  of  Honolulu  wit  a 
intent  to  return  petitioner  to  China,  heard  by  the  Court,  the  peti- 
tioner claiming  that  he  was  a  citizen  of  the  United  States;  and 
evidence  held  insufficient  to  satisfy  the  Court  of  the  birth  of  peti- 
tioner in  the  Hawaiian  Islands. 

2.  The  means  of  showing  that  he  does  not  come  within  the  restricted 
classes  is  presumably  under  the  control  of  petitioner;  and  where, 
at  the  time  of  his  alleged  birth  in  the  Islands,  there  was  a  law 
making  it  a  penal  offense  for  any  parent  not  to  report  the  birth  of 
a  child  for  registry,  and  no  proof  of  compliance  with  such  law  is 
introduced  on  behalf  of  petitioner,  it  is  a  very  significant  fact 
against  his  contention. 

Chinesi:  Exclusion  Law.     Application     fok      v     Wkit     of 

Habeas  Corpus. 

Afessrs,  Fitch  <&  Thomp^n^  attomej-s  for  petitioner. 
Robert  MV.    Brecl'ons,  U.  S.    District   Attorney,    represent- 
ing E.  R.  St<iekablc,  Collector  of  Customs. 

Estee,  J.  This  is  an  applicationi  for  a  writ  of  h/ibeas  corpuSy 
filed  in  this  Court  on  the  19th  day  of  March,  1902,  by  one  Leong 
Sai,  aliaa  Ah  Sai. 

The  petition  alleges  that  the  petitioner  is  a-  citizen  of  tho 
United  States;  that  he  was  bom  in  Manoa  Valley,  Island  of 
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Oahu,  Territory  of  Hawaii,  on  the  21st  day  of  October,  1882; 
that  the  names  of  his  pareaits  are  Leong  Chun,  his  father,  (now 
deceased)  and  Wong  See,  his  mother,  now  living  in  the  Empire 
of  China;  that  petitioner  is  a  resident  of  Honolulu.  That  he 
left  the  Territory  of  Hawaii  on  or  about  the  22nd  day  of  July, 
1901,  sailing  on  the  steamer  "Nippon  Mam"  from  the  port  of 
Honolulu  for  China,  where  he  remained  until  the  31st  day 
of  December,  1901,  when  he  left  China  and  returned  to  the 
Territory  of  Hawaii,  arriving  at  the  port  of  Honolulu  on  the 
steamship  "China"  cm  or  about  the  19th  day  of  January,  1902. 

The  petition  further  alleges  that  he  is  unlawfully  restrained 
of  his  liberty  by  E.  R.  Stackable,  Collector  of  Customs  at  Hono- 
lulu, by  being  detained  at  the  TJ.  S.  Quarantine  Station,  and  that 
the  said  K  R.  Stackable  threatens  to  deport  the  petitioner  from 
this  country  on  the  giround  that  he  is  not  entitled  to  land  under 
the  laws  of  the  United  States. 

The  petition  alleged  that  the  said  Leong  Sai,  alias  Ah  Sai, 
was  and  is  a  citizen  of  the  United  States.  Tlie  WTit  was  ia?upd, 
made  returnable  on  the  21st  day  of  March,  1902,  at  the  hour 
of  ten  o'clock  a.  m.,  at  which  time  the  said  K  R.  Stackable  pro- 
duced the  body  of  the  petitioner  in  Court  and  made  a  sworn 
i"etiim  to  the  writ  served  upon  him,  in  which  he  denies  that  the 
petitionei'  is  a  citizen  of  the  United  States,  or  that  he  wars  boni 
in  the  Islands,  and  admits  that  he  has  petitioner  in  custody  and 
alleges  that  he  detains  him  for  the  reason  that  he  is  a  person 
of  Chinese  descent,  and  that  he  has  refused  to  permit  him  to  be 
landed  in  accordance  \vith  the  provisions  of  the  law  in  such 
case  made  and  provided,  and  that  hte  intends  to  deport  him  to 
China. 

The  single  question  for  this  Court  to  consider  upon  the  facts 
in  this  case,  is  whether  the  petitioner  was  bom  in  the  Hawaiian 
Islands  and.  subject  to  the  jurisdiction  thereof,  and  thus  a  citizen 
of  the  United  States.  Sec.  1,  Art.  17,  Const.  Hawaii,  Civil 
Laws  1897,  P.  6;  Section  4  of  "An  Act  to  provide  a  Govern- 
ment for  the  Territory  of  Hawaiii;"  United  States  v.  Ching 
Tai  Sai  and  Chiny  Tai  Sun,  decided  by  this  Court  Aug.  13, 
1901. 
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The  petitioner  occupies  the  aflSrmaitive  in  this  class  of  cases, 
and  he  mnfit  prove  by  a  preiM>n<ierancG  of  the  evidence  that  he 
^vaa  born  in  these  Islands.  In  re  Jew  Wong  Ijoy^  91  Fed.  240; 
In  re  Louie  You,  97  Fed.  580;  Lee  Sing  Far  v.  U.  8.,  94  Fed. 
834;  U.  8.  v.  Chung  Hoy,  111  Fed.  899,  C.  C.  A. 

While  the  petition  alleges  that  the  petitioner  was  bom  on  the 
21at  day  of  October,  1882,  in.  Manoa  Valley,  near  Hoiiolulii, 
Island  of  Oahu,  in  this  Territory,  th'e  witness  testified  in  his  own 
belialf  that  he  was  bom  in  November,  1882;  that  he  went  to 
Chinia  when  he  was  two  years  old  with  his  brother  and.  his  par- 
ents; that  his  father  is  dead,  and  his  mother  and  one  brother  now 
live  in  China;  that  he  i^emained  there  until  he  was  twelve  years 
old  when  he  returned  to  Honolulu;  this  would  be  iu  1894  or 
1895;  that  he  stayed  here  until  1901  when  he  again  weaat  to 
China  in  July  of  that  year,  returning  to  Honolulu  on  the  19th 
day  of  January  of  this  year  when  thie  Collector  of  Oui^toms 
refused  to  allow  him  to  enter. 

He  testified  further  that  he  lived  in.  this  territory  from  the 
time  he  ^vas  twelve  years  of  agfe  (in  1894  or  1895)  until  1901, 
and  yet  he  speaks  no  English,  dresses  like  a  Chinese  and  has 
every  appearance  of  a  Chinaman. 

One  Noah  Kauhane,  an  Hawaiian  native  of  the  Islands,  wa2> 
called  for  the  petitioner,  and  testified  that  he  reniemb€(n3  the 
birth  of  tile  petitioner  in  the  Islands;  that  the  petitioner's  father 
was  a  cook  for  the  wdtnese's  father,  and  being  absent  from  his 
duties  some  time  in  1882,  the  witness  was  sent  to  find  out  the 
reason  why;  that  upon  inquiry  thie  cook  said  to  him  that  a  boy 
baby  had  been  bom  to  hdm;  that  he,  mtnees,  did  not  see  the 
child;  that  afterwards  he  used  to  oome  to  Honolulu  with  hk 
father  and  he  saw  this  boy  and  knew  it  was  the  same  boy;  that 
in  1887,  witness  came  to  Honolulu  to  attend  the  Kamehamelia 
School,  and  during  that  time  s-aw  the  father  and  chiild  on  the 
street.  When  asked  by  tlie  Court  if  this  China  boy  was  not  in 
China  from  1884  to  1894  continuously,  he  said  in  reply  '*he  \vas 
in  Honolulu  in  1887,  in  1890  and  in  1893,  the  boy  that  I  am 
giving  testimony  about." 


IN  THE  MATTER  OF  LEONG  SAL  237 

All  of  whicih  is  in  oantradicdoai  of  the  testimony  of  the 
petitioner  himself  who  gwore  thait  he  did  not  oome  back  to  Ho- 
nolulu from  diina  until  he  w«6  twelve  years  old,  which  would 
be  either  in  1894  or  1895,  if  his  allegation  as  to  his  birth  wafi 
true. 

The  only  other  witness  for  petitioner  was  one  Ah  Lam,  a 
Chinaman  who  testified  only  thait  he  had  known  petition^  as  a 
waiter  for  three  yeaiB  prior  to  his  departure  for  Ohina  in  1901. 

At  the  time  the  petitioner  was  alleged  to  have  beto  bom  in 
these  Islands!,  the  law  made  it  a  penal  offense  for  any  parent 
not  to  report  for  registration  the  birth  of  a  child.     (Sec.  6,  Act 
of  1878,  Compiled  Laws  of  Hawaii,  1884  P.  212).     It  is  pre- 
sumed that  all  births  of  children  were  registered  in  accordanco 
with  this  law.     No  proof  of  any  oomplianco  with  such  law  was 
introduced  on  behalf  of  the  petitioner  in  this  ease.     This  is  a 
somiewhat  significant  fact.     As  wasi  said  in  the  very  recent  case 
of  United  States  v.  Chimg  Hopj  affirmed  on  appeal  from  this 
Court,  111  Fed.  Rep,  899,  the  means  of  showing  that  he  does  not 
come  within  the  restricted  classes  "is  presumablv  under  his  own 
control." 

"The  testimony  of  the  petitioner  as  to  his  birth,  founded 
alone  upon  statements  made  to  him  by  his  mother,  and  uncor- 
roborated by  any  but  one  witness,  who  in  all  other  respects  ab- 
solutely contradicts  the  petitioner,  is  entirely  unconvincing  to 
this  Court,  who  is  therefore  compelled  to  hold  that  he  has  not 
proven  his  birth  in  the  Islands  or  tiiat  he  is  a  citizen  of  the 
United  States. 

It  is  ordered  that  petitioner  be  remand^ed  to  the  custody  of 
the  Collector  of  th.e  Customs  with  diriections  to  deport  him  to 
the  country  from  whence  he  came. 
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DAVID  HALL  and  EDWARD  WOOD  v,  THE  AMEK- 
ICAK^  SCHOONER  "F.  W.  HOWE"  and  S.  B.  ATKIN- 
SON, Master,  etc. 

Decided:     April  15,  1902. 

1.  In  an  action  in  admiralty  in  rem,  based  on  Section  4568  of  the  R.  3. 
U.  S.  as  amended  by  the  Act  of  December  21,  1898,  where  it  was 
shown  that  a  schooner  bound  on  a  voyage  from  New  York  to  the 
Island  of  Mauritius,  and  from  thence  to  Port  Townsend  in  the 
State  of  Washington  as  her  port  of  destination,  put  into  the  port 
of  Honolulu  with  two  members  of  the  crew  suffering  from  an  ill- 
ness in  the  nature  of  scurvy,  or  beri-beri,  and  where  it  is  claimed 
that  such  illness  was  the  result  of  a  lack  of  proper  provisions  and 
of  the  usual  anti-scorbutics  which  the  statute  requires  to  be  pri«- 
vided  for  each  member  of  the  crew  daily;  and  where  it  was  shown 
that  forty  days  out  from  Mauritius  the  members  of  the  crew  were 
compelled,  in  order  to  supply  themselves  with  fresh  drinking  wa- 
ter, to  gather  rain  water  from  the  deck  of  the  vessel;  and  it  be- 
ing further  shown  that  it  was  the  intention  of  the  Captain  when 
he  left  the  Island  of  Mauritius  to  sail  directly  to  Port  Townsend; 
Held,  that  the  fact  that  immediately  after  reaching  the  port  of 
Honolulu,  the  Captain  of  the  schooner  madie  a  large  requisition 
for  supplies,  including  bo'^h  food,  water  and  anti-scorbutics  was 
strong  proof  that  the  ship  had  been  insufficiently  provisioned  for 
her  voyage,  and  that  there  had  been  a  shortage  in  the  rations  of 
the  men. 

2.  The  master's  order  for  supplies  is  sufficient  proof  of  their  necessity. 

3.  The  burden  of  proof  is  on  the  ship  to  show  that  it  was  fitted  out 
with  all  the  needed  articles  of  food  and  medicine,  and  it  is  not 
alone  what  p^'ovisions  and  medicine  are  aboard,  in  cases  of  this 
character,  but  what  the  seamen  are  supplied  with,  and  how  they 
are  supplfted  with  it,  that  controls. 

4.  Under  Section  4612  of  the  R.  S.  TJ.  S.,  as  amended  by  the  Act  of 

Congress  of  December  21,  1898,  certain  dally  rations  are  to  be 
served  to  the  members  of  the  crew;  ajid  the  mere  furnishing  of  the 
amount  of  food  required  by  law  to  be  given  to  the  men,  if  the  same 
is  not  edible,  is  not  a  compliance  with  the  terms  of  the  statute. 

5.  Where  it  was  shown  that  there  were  no  weights  or  measures  on 
board  the  schooner,  as  required  by  Section  4571  of  the  R.  S.  U.  S.. 
but  that  the  cook  guessed  at  the  amount  of  the  food  that  the  men 
received.  Held,  that  neither  the  master  nor  the  cook  has  a  right 
to  issue  to  the  men  provisions  according  to  a  method  of  his  own. 
unless  the  men  agree  to  such  method,  and  even  then  the  action 
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is  doubtful.  When  the  statute  regulates  what  the  rations  shall  be, 
the  statute  must  be  followed.  Except  only  in  cases  of  great  aea 
peril,  those  statutory  rations  must  be  supplied,  and  must  be  rea- 
sonably well  cooked. 


f 


Action  in  rem    to    recover    addi- 
tional    wages     of     seamen,     under 
In  Admikalty.      -<    Section  4568  R  S.  U.  S.  as  amended 

'    by  the  Act  of  December  21,  1898, 
V  and  for  damiages. 

Robert  W,  Breckons  and  J,  J.  Dunne ^  for  libellants. 
Kinney y  Ballon  &  McGlanahany  for  libellees. 

EsTEE,  J.  This  is  a  libel  in  rem  brought  by  two  of  the  crew 
of  the  schooner  "Frank  W.  Howe"  to  recover  certain  penalties 
impoeed  by  Section  4568  of  the  Revised  Statutes  of  the  TJniited 
States  as  amended  in  1898,  and  recoverable  as  additional  compen- 
sation for  a  failure  on  the  part  of  the  master  of  the  vessel  to 
supply  libellants  \vith  good  and  wholesome  ]>rovisdonfl  including 
water,  in  accordance  with  the  agreement  set  forth  in  the  shipping 
articles  and  as  required  by  law;  said  libellants  claiming  that  the 
provisions  supplied  them  were  deficient  both  in  quantity  and  in 
quality.  They  also  assk  for  additional  damages  in  the  sum  of 
five  thousand  dollars  each  for  injuries  sustained'  by  them  and 
each  of  them  in  that  they  and  eacii  of  them  became  and  were 
and  now  are  afflicted  with  illness  and  di&ease  which  they  allege 
to  be  scurvy  as  a  result  of  niot  being  properly  supplied  with 
wholesome  food  or  with  proper  anti-scorbutics  while  on  the 
\x>yag)e  hereinafter  referred  to.  The  libellants  constitute  two 
members  of  a  ei^ew  of  four  men  in  the  forecastle  of  this  vessel. 

It  appeajns  that  on  or  about  the  first  day  of  July,  1901,  thefy 
shipped  at  the  port  of  New  York  on  the  said  schooner  ^'F.  W* 
Howe''  which  was  bound  on  a  voyage  from  said  port  of  New 
York  to  the  Island  of  Mauritius  in  the  Indian  Ocean;  and  from 
there  back  to  a  port  in  the  United  Staities  for  a  final  dieeharge; 
that  the  vessel  reached  the  Island  of  Mauritius  after  a  voyage 
of  119  days,  delivered  cargo  and  made  freight,  and  then  proceeded 
on  the  voyage  to  Port  Townsend  in  the  State  of  Washington, 
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United  States  of  America.  That  "while  on  this  voyage  from 
Mauritius  to  Port  Townsend,  the  libellants  became  ill  and  in- 
capacitaited  for  labor,  so  much  so  that  the  maateir  of  the  vessel 
was  for  that  and  other  reasons  compelled  to  bring  his  vessel 
within,  and  enter  her  at,  the  jxwt  of  Honolulu  in  thfe  Island  of 
Oaihu,  Territory  of  Hawaii,  as  a  port  of  nfeceesity  wiiere  said 
schooner  arrived  on  March  19,  1902,  and  where  the  libellants 
were  discharged  and  placed  in  a  hospital  for  treatment. 

The  libel  alleges  that  during  the  voyage  from  the  port  of 
N^ew  York  to  the  Island  of  Mauritius,  the  libellants  were  on  a 
short  allowance  of  good  and  wholesome  food  and  especially  so 
in  that  tlie  provi^ons  supplied  to  them  were  so  imperfectly 
prepared  as  to  be  imfit  for  food;  that  neither  lime  juice  nor 
sugar  was  served  daily  nor  was  vinegar  regularly  served;  that 
potatoes  were  only  served  to  them  for  fourtefen  days  of  that 
voyage  and  onions  only  for  tliree  weeks;  that  they  did  not  receive 
the  quantity  of  bread,  coffee,  sugar,  tea,  lime  juice,  vinegar  or 
vegetables  required  by  law,  and  that  instead  of  tea  or  coffee  they 
received  an  indescribable  compound  unfit  for  use  which  was 
neither  tea  nor  coffee. 

It  isi  further  claimed  that  on  the  voyage  from  Mauritius  to 
Honolulu,  which  occupi^ed  about  110  days,  the  same  conditions 
existed;  that  the  bread  and  beef  were  so  imperfectly  prepared 
that  the  men  as  a  rule  could  not  eat  it;  that  the  salt  had  to  be 
washed  out  of  the  beef  after  it  was  cooked  and  before  it  could 
be  eaten  at  all;  and  that  on  the  voyage  from  Mauritius  to 
Honolulu,  and  about  thirty  days  after  leaving  Mauritius,  the 
Bfupply  of  fresh  water  was  cut  off  and  the  men  were  compelled 
to  drink  the  rain  water  which  was  gathered  by  them  from  or 
had  accumulated  on  the  deck  of  the  vessel. 

It  is  admitted  that  the  libellants  became  ill  on  the  vovas;o 
from  Mauritius  to  Port  Townsend,  and  that  as  one  of  the  results 
of  eoich  illness,  the  master  brought  the  ves^l  into  this  port;  but 
it  is  denied  that  the  illness  of  libellants  aro««e  by  reason  of  any 
connection  between  libellants  and  the  said  vesetel.  or  master  or 
owners  thereof  or  that  their  illness  was  caused  by  any  sliortness 
of  provisions. 
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It  ia  admitted  by  defendant  that  lime  juice  was  not  served 
to  the  men  on  the  vojage  from  Mauritius  to  Honolulu,  altihoug^h 
il  was  served  in  the  cabin;  and  that  tlie  sugar  gave  out  about 
a  week  before  the  veeeel  aiTived  at  Mauritius  from  New  York. 
In  reference  to  the  shortage  of  potatoes,  the  defendant  alleges 
that  they  \vero  servc^i  liberally  on  the  voyage  from  New  York 
to  Mauritius  as  long  as  they  remained  good,  but  thait  tlLey  rotted 
and  wore  thrown  overboard.  It  is  alleged  that  sub^tituteB  for  the 
lime  juice,  sugar  and  potatoes  weire  supplied  in  the  form  of 
vinegar,  stewed  fruits,  mola;?6es  and  s^veet  potatoes,  although 
these  latter  guve  out  within  a  few  weeks  after  leaving  ifauritiuii 
and  before  reaching  Honolulu.  The  answer  claims  that  onions 
were  served  on  the  voyage  from  New  York  to  ifauritiue  with  the 
exception  of  about  a  week  before  reaching  there,  where  it  Is 
alleged  a  fresh  supply  were  obtained  but  that  they  too  ran  short 
two  weeks  before  reaching  Honolulu. 

The  leading  questions  presented  for  the  comiideration  of  the 
court  in  this  case  are  two. 

1.  Were  the  proper  provisions  supplied  the  seainen  on  board 
this  veeeel  in  accordance  with  the  statutory  scale;  and  if  not, 
were  proper  substitutes  provided? 

2.  Was  the  illnees  of  the  libellants  the  result  of  improper 
food  or  lack  of  the  necessary  anti-scorbutics  requii^  to  bo 
provide  by  the  agreement  set  forth  in  the  shipping  articles  ? 

If  it  is  a  fact  that  the  prescribed  rations  were  not  provided 
the  men  on  this  voyage  or  when  provided,  were  bad  in  quality, 
the  ship  is  liable  for  the  penalties  provided  by  law  whether  tlio 
men  were  ill  or  notw 

"It  is  undoubtedly  true  that  the  master  represents  the  owner 
in  respect  to  the  personal  duties  and  obligations  wliich  the  latter 
owes  to  the  seamen,  such,  for  inffbance,  as  the  maintenance  of  the 
ship  and  her  apparel  in  a  safe  and  seaworthy  condition,  procuring 
repeim  and  mipplies,  the  supplying  of  the  crew  witli  sufficient 
food  and  with  medical  attendance  and  care  in  case  of  injury- 
or  sickness,  and  for  his  neglect  in  amy  of  thofle  particulars  the 
owner  is  liable."  Olsen  v.  Oregon  Coal  &  Naviffai'um  Co.y  104 
Fed.  Kep.  574-676. 

le-U.   S.   D. 
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And  tke  inea>e  furnishing  of  the  amount  of  food  requii^  by 
law  to  be  given  to  the  men,  if  tbfy  aame  is  not  edible,  is  not  a 
eompliaince  with  the  term,*!  of  the  staitute.  If  it  be  true  that 
the  food  provided  tlie  men  on  this  voyage  was  bo  iraprofperly 
prepaired  that  the  men  oould  not  eat  it,  then  it  was  not  a  lawful 
jation. 

Oongrese  has  provided  by  an  amendment  to  Section  4612  of 
the  Revised  Statutes  of  the  United  States,  which  amendment 
^^as  passed  December  21,  1898,  (Vol.  30  U.  S.  State,  at  Large, 
P.  762)  that  a  certain  scate  of  provisions  shall  be  adopted  and 
iserved  ouit  to  the  crews  of  all  American  vessels  daily  during 
a  voyage  and  in  accopdance  with  that  law,  the  shipping  articlecs 
of  the  schooner  "F.  W.  Howe"  had  embodied  therein  tho 
statu torj'  scale  of  provisions  for  each  seaman,  wliich  is  as  follows: 

"Water,  4  quarts  daily;  biscuits,  ^  pound  daily;  freah  bread, 
1^  pounds  daily;  potatoes  or  yams,  1  pound  daily;  coffee,  (green 
berry)  f  of  an  ounce  daily;  tea,  -J  of  an  ounce  daily;  sugar,  3 
•camoee  daily;  lard  and  butter,  1  ounc^  each  daily;  salt  be«ef,  1^ 
l)ound9  three  times  a  week;  salt  pork,  1  pound  three  times  a 
week ;  flour,  ^  pound  tliree  times  a  week ;  cann'ed  meat,  1  pound 
l^vice  a  Aveek;  fish,  1  pound  once  a  week;  canned  tomaitoes,  i 
pound  twice  a  week;  peas,  a  third  of  a  pound  t\vice  a  w^eek;  rice, 
a  third  of  a  pound  twice  a  week;  molasses,  i  pint  three  time:?  a 
week;  pickles,  ^  pint  twice  a  week;  vinegar,  ^  pint  twice  a  week; 
dried  fruits,  3  ounces  three  times  a  week;  com  meal,  4  ounces 
twice  a  Week,  onions,  4  ounces  three  times  a  week ;  with,  mustard, 
pepper  and  salt  sufficient  for  seasoning." 

Secitaon  4612  of  the  Revised  Statutes  as  amended  further 
proWdes  certain  subfctitutes  for  said  rations  as  follows: 

"On'e  pound  of  flour  daily  for  the  daily  ration  of  biscuit  or 
frcsili  bread;  two  ounces  of  dessicatod  vegetables  for  one  pound 
of  potatoes  or  yams;  six  ounces  of  hominy,  oat  meal  or  cracked 
wheat,  or  tAvo  ounces  of  tapioca  for  six  ounces  of  rice;  six  ounces 
of  canned  vcgietables  for  i  pound  canned  tomatoes;  ono-edghtii 
ounce  of  tea  for  f  of  an  ounce  of  coffee;  three-fourths  of  an 
ounce  of  coffee  for  one-eigJitli  of  an  ounce  of  tea;  6 
ounces     of    canned     fruit     for     3  ounca>    of     dried     fruit; 
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onehalf  ounce  of  Urn©  juice  for  the  daily  ration  of  vinegai*; 
four  ounces  of  oaitmeal  or  cracked  wheat  for  ooe-half  pint  of 
com  meal;  two  ounces  of  pickled  onions  for  four  ounces  of  freeli 
onions." 

The  sliipping  articles  imply: 

1.  Iliat  the  sfhip  is  seaworthy,  andl  2,  that  good  and  sufficient 
provisions  are-  suppliexl.  Section  4564  Revised  Statutes  of  the 
United  Statics.  Olscn  v,  Oregon  Goal  and  Navigation  Go.^  104 
i'ed.  574-576;  Dickson  v.  The  Gtfrus,  2  Pet.  Adm.  407. 

The  fact  that  the  vessel  is  srupplied  with  the  proper  provisions 
is  one  of  the  elements  of  sea  worthiness,  and  whatever  else  a 
ship  may  be  short  of,  there  can  be  no  excuse  (except  in  case  of 
a  great  peril  at  sea,  which  did  not  occur  in  this  instance)  for  shoi't- 
ness  of  the  water  supi)ly,  and  more  especially  when  the  vessel 
is  sailing  over  tropical  seas  as  in  this  case.  The  voyage  of  this 
vessel  was  over  three-fourths  around  the  world,  and  yet  it  is 
undfeaiied  that  within  forty  days  after  leaving  Port  Louis,  Island 
of  Mauritius,  the  men  were  made  to  gather  water  from  the  deck 
of  the  vessel  to  supply  themselves  with  fresh  water  for  drinking 
purposes.  It  rained,  and  so  the  men  in  the  forecastle  had  drink- 
ing water.  But  what  if  it  hiad  not  rained  ?  Then  the  crew  would 
have  been  subject  to  great  peril  to  health  and  lifa  It  is  the 
duty  of  a  master  to  provide  for  all  such  oontingencaes. 

"If  there  was  a  shortage  of  water,  the  ship  is  as  liable  as  if 
there  was  a  shortage  of  fowl.  The  Mary  Paulina^  1  Sprague, 
45;  Gollins  v.  Wheeler ,  1  Sprague,  188. 

A  ship  ca'unot  sail  out  of  port  with  a  crew  unprovided  with 
good,  wholesome  water  or  without  reasonable  food  saipplies,  with- 
out violating  the  law.  The  Captain  is  given  great  powe?^  over 
his  ship  and  over  his  men,  but  he  has  no  right  to  imperil  tlieir 
health  or  endanger  the  siliip  by  failure  to  furnish  proper  food 
or  water.  The  crew  of  this  vessel  consietted  of  one  Filipino,  who 
could  niot  speak  English,  one  Italian  who  also  could  not  speak 
English,  and  two  simple  minded  negroes,  the  libellants,  whom 
it  is  admitted  always  did  their  duty. 

As  to  the  shortage  of  food  in  the  case,  it  appears  to  have 
consisted  mainly  in  a  shortagte  of  the  veg'etable  foods,  which 
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were  among  the  most  necessary  articles  of  food  required  on  liis 
voyage,  in  the  pi^epajration  of  this  and  the  other  foo^i  aad  tlie 
scarcity  and  impurity  of  the  diinking  water.  These  were  the 
chief  causes  of  complaint. 

It  is  claimed  by  the  defendant:  that  the  two  libel]  ante  wetHJ 
not  ill  by  reason,  of  any  shortage  of  food  or  lack  of  variety,  but 
that  they  were  suffeo'ing  from  beri-beri,  a  disease  which  arises 
from  diflFerent  causes  tham  does  scurvy.  It  is  admitted  that 
scurvy  is  caused  by  a  want  of  a  suitable  vegetable  diet,  v/hile 
beri-beri  often  arises  from  bad  sanitary  conditions  and  feeding 
on  rice  without  sufficient  fatty  or  nitrogenous  food  substances. 

Dr.  Sinclair,  called  by  the  defense,  testified  that  in  his  judg- 
ment, the  men  had  beri-beri.  l)r.  Humphris,  another  equally 
well  known  physician  called  for  libellambs,  testified  just  as 
positively  that  he  believed  both  meoi  had  scurvy,  although  Wood 
did  not  show  it  as  much  as  did  Hall;  that  manv  of  the  well 
known  tests  had  been  applied  in  the  case  of  Hall,  suoh  as  the 
application  of  electricity;  that  extreme  poverty  of  the  blood  was 
shown  bv  an  examinaition  in  the  case  of  both  men.  It  ^vas 
agreed  by  both  physicians,  that  the  two  disseases  were  damgeonous; 
that  these  men  might  die  at  any  moment;  and  that  impure  air 
and  an  improper  diet  contributed  to  both  diseases. 

In  relation  to  the  daim  that  Hall  was  suffering  from  a  secret 
disease,  Dr.  Humphris  testified  that  he  had  mad^  a  careful 
examination  of  the  man  and  that  he  found  no  symptoms  of  any 
suoh  disease,  Hall  himself  testifying  that  he  had  never  had  a 
secret  disease  in  his  life  an<I  that  he  was  a  strong  man  when  he 
came  aboard  the  "Howe."  No  suoh  charge  was  made  against 
AVood. 

It  appears  from  tlie  evidence  that  both  of  these  men  did  their 
work  faithfully  until  too  ill  to  do  so  just  before  reaching  Hono- 
lulu. It  is  a  curious  circumstamoe  that  it  was  not  until  the  trial 
of  this  ease  that  the  captain  and  the  oook  discovered  that  Hall 
was  sick  when  'he  came  aboard.  That  fact  was  not  entered  in 
the  captain's  log  book,  whore,  if  true^  it  should  have  been,  en- 
tered as  required  by  law,  nor  was  that  fact  otherwise  made  known 
by  the  captain. 
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This  man  worked  rogailairly  on  the  ship  for  about  five  months 
as  an  able  seaman  and  he  did  not  develop  this  or  any  other  ill- 
iieee  unjtil  within  six  weeks  of  reaching  Honohilu. 

There  wore  eigjht  men  aboard  of  this  veesel,  the  captain,  the 
first  and  second  officers,  the  cook  and  the  four  men  in  the  fore- 
castle. The  forecastle  was  a  small  place  not  exceeding  five  feet 
by  ten  in  size,  and  these  four  sailors  were  compelled  to  eat  and 
sleep  in  this  place.  It  is  admitted  that  the  forecastle  leaked 
badly  and  was  cansftantly  wet  from  the  rain.  One  sick  man  left 
the  vessel  at  Mauritius  and  went  into  a  hospital.  No  entry  is 
made  in  the  log  book  of  the  naiture  of  the  illness  of  this  man,  as 
was  requirted  by  Section  4290  (Subdv.  5)  Revised  Statutes  of 
tlie  TJnofted  States,  to-\vit: 

"Every  case  of  illnees  or  injury  happening  to  any  member  of 
the  crew,  with  the  nature  thereof,  and  the  medical  treatment," 
(shall  be  entered  on  the  captain's  log  book.) 

Two  of  the  men  in  the  forecastle,  Peter,  the  Italian,  and  the 
lllipino,  were  both  young  men,  one  being-twenrty-nine  and  the 
other  twenty,  while  the  libellantsi  were  aged  respectively,  forty 
amd  forty-five;  but  the  Filipino  testified  that  before  reaching  Ho- 
nolulu his  limbs  began  to  swell.  This  testimony  is  not  ques- 
tioned. 

The  ship  was  evidently  not  provisioned  in  any  respect  for  so 
long  a  voyage;  no  sufficient  anti-scorbutici*  were  taken  aboard 
or  given  in  legal  quantities  on  the  voyage  from  New  York  to 
the  Island  of  Mauritius,  nor  w^as  any  vinegar  given  to  the  men 
(except  to  be  used  as  a  liniment)  on  the  voyage  fiK>m  Mauritius 
to  Honolulu,  while  from  New  York  to  Mauritius  a  very  little 
vinegar  was  furnished  to  the  men. 

It  is  provided  by  Section  4571  of  the  Hovised  Statutes,  that: 

*^Every  master  shall  keep  on  board  pix>]:)er  weights  and  meas- 
ures ioT  the  purpose  of  determining  the  quantities  of  the  several 
provisions  and  articles  servcxl  out,  and  shall  allow  the  same  to 
be  u^ed  at  the  time  of  serving  out  such  provisions  and  articles 
in  tlie  presence  of  a  witness,  whenever  any  dispute  arises  about 
feiieh  quantities " 

It  appears  from  the  testimony  of  the  cook  that  there  was  an 
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utter  f aahipe  to  comply  with  the  law  in  this  reejxxjt  as  there  were 
no  weights  or  measures  oik  l>oapd  the  schooner.  The  food  ^vhs 
not  weighed,  but  liio  msLtter  was  left  to  the  cook  who  guej€?od 
at  the  amount  of  food  and  anti-3oorbuitic8  the  men  received,  al- 
though it  appeara  that  the  men  made  many  complaints  to  the  firj*t 
officer  about  the  fooi  The  latter  stated  that  they  complaine<l 
once  or  twice  to  him.  But  it  nowhere  appeals  tliat  either  the 
captain  or  the  firat  officer  ever  went  into  the  forecastle  to  inspect 
thfe  food  or  examine  the  sick  men.  The  whole  matter  appears  to 
have  been  left  to  the  cook,  who  gave  the  men  what  he  plea.sed 
and  cooked  it  as  he  pleai?ed.  The  captain  of  a  ship  is  bound  to 
look  after  thte  welfare  of  his  men.  He  is  not  onlv  master  of  the 
ship,  but  its  physician,  and  he  must  look  after  the  health  of 
the  men  as  well  as  tlieir  discipline. 

Neither  the  master  nor  the  cook  has  a  right  to  issue  to  the 
men  proviFions  according  to  a  method  of  his  own,  unless  the 
men  agree  to  such  method,  and  even  then  the  action  is  doubt- 
ful. When  the  statute  regulates  what  the  rations  shall  be,  the 
statute  must  be  followed.  Except  only  in  cases  of  great  sea  peril, 
those  rations,  or  their  equivalent,  must  be  supplied  and  must 
be  reafeonably  well  cooked. 

The  Courts  have  manv  times  held  tliat  seamen  ai^  the  wards 
of  the  admiralty,  The  Rajah y  1  Sprague,  Fed.  Cases  11538;  but 
whether  the  wards  of  tlie  admiralty  or  not,  they  aire  enjtitled  to 
wha<t  tile  law  siecures  to  them.  The  ship's  articles  are  9igne<l 
as  mudi  for  thedr  protection  as  for  the  protection  of  the  ship. 

Tlio  burden  of  proof  is  on  the  ship  to  show  that  the  vessel  was 
fitted  out  with  all  the  needed  articles  of  food  and  medicimc. 
Harden  i\  Jordan,  2  i[ason  541;  Fed.  Cases  6047.  And  it  is  not 
alone  what  provisions  or  medidnee  are  aboard  in  cases  of  this 
character,  but  what  the  seamen  are  supplied  ^vith  and  how  they 
are  supplied  vnth.  it,  that  controls.  It  was  held  in  lie  case  of 
The  Renee,  46  Fed.  R.  805,  that: 

"Where  lime  juice  is  not  served  and  the  crew  ore  attacked 
vnih  scurvy,  the  ship  is  liable  for  the  damage  the  seamen  sustain 
in  the  abstence  of  proof  that  they  had  contracted  scurvy  before 
the  voyage  began." 
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"The  fact  that  thcire  was  a.  supply  of  limes  on  board  a  vessel, 
from  >vthioh  the  erew  are  at  liberty  to  help  themselves,  is  not  a 
compliafnce  with  thte  requirememts  of  the  Revised  Statutes,  Sec- 
tion 4569,  which  makes  it  imperative  upon  the  raaerter  to  serve 
the  ci-e-w  with  a  regular  allowance  daily  of  anti-scorbutics.'^ 
Petersen  t\  J,  F.  Cmmiugham  d  Co,,  77  Fed.  Page  221. 

There  may  have  been  food  enough  aboard  the  vessel  of  some 
kinds,  but  thepe  was  not  either  food  or  water  as  required  by  law^ 
nor  was  the  food  seasonably  pilepared  for  the  men.  Strong  proof 
that  the  ship  was  insufficiently  provision!^  for  her  voyage  aiul 
that  there  had  been  a  shortage  in  the  rations  of  the  men,  is  found 
in  the  fact  that  the  moment  the  ship  got  into  port  in  Honolulu, 
the  captain  made  the  following  requisition  for  all  these  articles 
as  appears  from  libellant's  Exhibit  D.,  to-wit: 

"I  kit  salmon  tips;  one  box  pilot  bread;  twenty  poundei  white 
sugar;  two  boxes  pearl  barley;  one  pound  Royal  B.  i)owd<?T; 
twenty-five  poimds  of  coffee;  twenty  pounds  dried  peas;  one 
gallon  molasses;  one-half  barrel  salt  beef;  four  sacks  flour;  two 
hams;  six  sacks  potatoes;  crate  of  onions;  two  cases  roast  beef; 
twelve  tins  soups;  two  tins  com;  twelve  tins,  peas;  twelve  tins 
fruit;  six  tins  milk;  twelve  tins  salmon;  one  case  lime  juice;  ten 
ix>und8  cabin  buttei";  ten  pounds  crew  butter;  sixty  pounds  cod 
fish;  one  thousand  gallons  water." 

It  has  been  frequently  held  that  the  master'?)  order  for  sup- 
plies is  sufficient  proof  of  their  necessity.  Tlie  (jrapeshot,  9 
Wall,  129,  141;  Tlie  Fortitude,  3  Sumn.  253;  The  Lulu,  10 
Wall,  808. 

It  is  in  evidence  that  when  the  vesE'el  left  Port  Louis,  Island 
of  Mauritius,  its  destination  was  Port  Townsend  in  the  state  of 
Wai^ington,  and  no  intention  then  existed  other  than  to  sail 
directly  for  that  port.  The  answer  of  the  defendant  claims  that 
the  reason  the  captain  put  into  Honolulu  was  o^ving  to  the  ill- 
ness of  the  libellants;  but  it  appears  in  the  captain's  log  book 
that  he  was  afraid  to  approach  the  coast  short  handed;  the  cook 
testified  that  they  came  in  for  tliree  reasons,  broken  f5pars,  illness 
of  the  libellants  and  shortness  of  provisions.  It  appears  clearly 
that  fiihoirtness  of  provisions  muet  have  been  one  of  the  strongest 
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reasoiii?^  for  putting  in  to  this  port,  as  is  evidenced  by  the  exten- 
*^  sive  ord^er  for  supplier  which  the  captain  made  upon  reaching 
here.  It  is  plain  if  he  weire  adequately  supplied  wiiih  ppoviaions 
that  he  Avould  not  have  made  such  an  order. 

It  is  uncontradicted  that  all  of  the  original  crew  in  the  fore- 
castle of  the  vessel  became  more  or  less  sick  on  this  voyage- 
Johnfion  went  to  the  hospital  at  Mauritius  and  was  left  behind, 
the  Italian  taking  his  place.  Exactly  what  \v!as  the  matter  vnth 
him  was  unknown.  The  Filipino  had  swelling  of  the  limbs  before 
reaching  Honolulu,  but  he  is  now  apparently  well.  Hall  and 
AVood  are  still  slick  and  redeiving  treatment  at  the  hospital,  but 
are  improving.  So  far  as  the  weight  of  the  testimony  shows, 
all  the  men  were  well  when  they  shipi)ed  at  New  York.  Everv' 
sailor,  including  the  second  mate  and  the  Italian  who  shipped  at 
]\iauritius,  testify  that  the  food  \vas  too  salty  to  eat;  that  it  was 
otherwise  illy  prepared,  amd  that  they  ate  it  with  difficulty.  It 
is  admitted  that  the  tea  and  coffee  were  prepared  in  one  vessel, 
although  the  cook  staid  he  washed  it  out  \when  he  changed  from 
tea  to  coffee;  but  one  witness  testified  that  both  tea  leaves  and 
coffee  grounds  were  mixed  together  in  one  pot  for  the  men.  It 
is  admitted  that  the  men  drank  rain  water  from  the  roof  of  the 
cabin  a  large  part  of  the  time  from  Mauritius  here;  but  the  cap- 
tain testified  that  he  has  always  done  this  with  his  men.  If  he 
did,  unless  from  extreme  necessity,  it  was  contrary  to  law. 

The  cook  te^Jtified  that  he  set  out  a  pail  of  water  for  tihe  men 
each  day,  wliich  pail,  as  he  thought^  held  from  two  to  two  and 
a  half  gallons  of  water;  wheii  under  the  law,  the  four  men  were 
entitled  to  four  g'allons,  or  a  gallon  apiece,  daily.  The  fore- 
castle leaked  badly.  The  men  complained  to  tiie  first  officer, 
but  he  eviden<t]v  did  not  interfere  to  ameliorate  their  condition. 
"VNTiilo  the  captaiin  and  the  mate  testified  in  a  general  w^ay  that 
the  men  wtre  well  fed,  yet  when  their  attc^ntion  was  called  to  the 
.  specific  facts  in  the  testimony  of  the  other  witn/eeses,  they  failed 
utterly  to  know  anything  about  them. 

Counsel  in  the  casie  devoted  much  attention  to  elbowing  the 
nature  of  tlie  disease  of  the  libellants.  Two  eminent  physicians, 
produced  as  experts,  differed  as  to  its  character,  one  being  posr 
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itive  that  it  was  beri-beri,  the  ofcheir  equally  positive  that  it  was 
scur\'y.  The  Court  will  not  attempt  to  decide  at  this  time  what 
was  the  nature  of  this  disiease,  as  it  is  not  necessary  to  do  so  in 
this  action;  but  if  bad  sanitation,  uinwholeeome  food,  a  lack  of 
l^roper  vegetable  food,  a  shortness  of  anti-scorbutics,  together 
with  water  short  in  quantity  and  bad  in  quality,  and  with  lim- 
ited sleeping!  quarters,  can  in  any  case  contribute  to  illness,  they 
must  have  dome  so  in  this  case,  especially  in  the  absence  of  proof 
of  any  other  valid  reason  or  of  any  other  cause  being»  shown  for 
such  illness, 

I  find  as  facts  that  both  these  men  were  well  when  they  went 
on  board  the  fc^hip;  that  they  left  it  dangerously  ill;  that  they 
were  improperly  housed  and  badly  fed  and  were  not  properly 
supplied  with  anti-scorbutics. 

I  am,  therefore,  of  opanion,  from  a  consideration  of  all 
the  evidence,  that  these  libellants  aie^  entitled  to  extra  wages 
for  a  period  of  120  days  inclusive,  being  a  part  of  the  voyage 
from  New  York  to  Mauritius,  and  from  Mauritius  to  Honolulu, 
for  a  shortage  of  the  food  and  water  supply  of  more  than  one- 
third  the  daily  quantity,  at  the  rate  of  one  dollar  a  day,  or  $120 
apiece,  and  the  said  food  and  waiter  being  bad  in  quality  for  the 
same  length  of  time,  I  hereby  further  allow  each  of  said  libel- 
lants the  sum  of  one  dollar  a  day  for  said  120  days,  or  $120 
apiece,  making  a  total  of  $240  apiece  for  each  of  the  libellants, 
or  $480  for  both,  and  the  costs  of  this  suit. 

I  do  not  allow  any  especial  damages  to  the  men  for  the  extra 
suffering  endured  by  them  by  reason  of  the  illness  shown  to 
exist  'svith  both  of  them,  as  they  are  not  yet  out  of  the  hospital, 
and  it  cannot  now  be  s«hown  what  their  reasonable  damagie  would 
be,  if  any.  So  tlie  quesftion  of  special  damages  in  this  regard 
is  not  coneSdered.  ITiis  I  do  without  prejudice  to  any  future 
action  on  the  part  of  the  libellants. 

Let  a  decree  be  entered  in  accordance  herewith. 
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UNITED  STATES  OF  AMERICA  v.  ABRAHAM 

AlANASSK 

Dated:     April  22,  1902. 

1.    It  is  not  necessary  to  prove  motive  for  the  commission  of  a  crim^. 
2^    Abu&ive  words  cannot  Justify  an  assault. 

3.  An  assault  has  been  defined  to  be  an  unlawful  attempt,  coupled 
with  a  present  ability,  to  commit  a  violent  injury  upon  the  person 
of  another. 

4.  The  word  "maliciously"  does  not  involve  anything  more  than  a 
wanton  or  wilful  disregard  of  right. 

Criminal  Law.     Ixdictmknt  Under  Secjtion  3869  R.  S.  U.  S. 

Robert  W,  Breckons^  IT.  S.  District  Attorney,  for  the  govern- 
ment. 

S.  F.  Chillingworth,  for  defendant 

CHARGE  TO  THE  JURY. 

EfiTEE,  J.  Gentlemen  of  the  Jiny:  The  indictment  in  this 
caee  was  found  by  the  Grand  Jury  under  Section  3869  of  the 
Eevieed  Statutes  of  the  United  States  which  provides  a  specified 
punishment  for  any  person  "who  wilfully  and  maliciously  a.s- 
saulte  any  letter  carrier  when  in  uniform  wliile  engaged  on  his 
route  in  the  discharge  of  his  duty  as  a  letter  carrier     *     *     *'^ 

An  assault  has  been  defined  to  be  an  unlawful  attempt  eoiipl(Ml 
with  a  present  ability  to  commit  a  violent  injury  upon  the  person 
of  another.  To  commit  such  an  assault  ^'wilfully",  is  to  com- 
mit it  intentionally.  To  commit  it  "maliciously",  in  the 
language  of  the  statute,  does  not  require  that  there  should  he 
specific  malice  against  the  injured  party  in  the  mind  of  the 
defendant.  Thfe  word  maliciously  does  not  involve  anything 
moire  than  a  wanton  or  wilful  disregard  of  right.  It  does  not 
necessarily  import  ill  will  or  a  grudge  against  the  party  injured 
or  a  desire  to  be  revenged.  If  there  be  malice,  and  if  it  existed 
as  the  cause  of  the  unlawful  act,  it  would  aggravate  the  offense, 
but  it  is  not  a  necessary  element  of  the  offense. 

Therefore,  if  you  should  be  satisfied  from  the  evidence  be- 
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yond  a  reiaeaiiable  doubt,  that  the  defendant  intentionally  and 
Anth  a  wilful  digi^urd  of  right,  ^vantonly  attacked  and  assaulted 
Silva,  the  letter  carrier,  while  he  was  in  uniform,  and  while  cn- 
gag'edintliodischai^e  of  his  duty  as  a  letter  carrier  of  the  United 
States,  then  you  should  find  the  diefendant  guilty  as  charged,' 
although  no  malice  on  his  part  against  tJie  defendant  Silva  has 
been  proven  or  shown. 

The  defendant  in  this  case  is  presumed  to  be  innocent  until 
his  guilt  sihall  have  been  established  beyond  a  reasonable  doubt. 
And.  in  case  you  entertain  a  reasonable  doubt  of  his  guilt,  it 
\n]\  be  your  duty  to  acquit  him.  But  by  a  reasonable  doubt,  I 
do  not  mean  any  possible  or  imaginary  doubt. 

I  charge  you  that  reasonable  doubt  is  that  state  of  the  ca^ 
in  which  after  the  consideration  and  comparison  of  the  entire 
evidence  introduoed,  the  minds  of  the  jury  are  in  such  a  condi- 
tion that  they  can  say  they  feel  an  abiding  conviction  to  a  moral 
certainty  of  the  truth  of  the  charge. 

The  burden  of  proof  is  on  tlie  government  in  this  case,  but 
it  is  not  necessaory  that  you  should  look  for  any  motive  for  the 
offense.  ITie  prosecution  is  not  boimd  to  prove  a  motive  for 
the  commission  of  a  crima  Motive  is  one  of  the  facts  tending 
more  or  less  to  the  identificarion  of  the  accused  or  chara-t  liziiig 
the  criminal  act,  but  it  is  never,  as  a  matter  of  fact,  essential. 

No  words  however  abusive,  can  justify  an  assault,  and  it  is 
wholly  immaterial  what  language  if  any  the  complaining  wit- 
ness may  have  used  so  far  as  the  guilt  or  innocence  of  the  de- 
fendant is  concerned. 

In  reaching  a  verdict  you  are  not  to  be  controlled  by  the 
number  of  witnesses  on  one  side  or  the  other,  but  raither  by 
the  character  of  their  testimony  and  the  weight  or  conviction 
that  it  carries  to  vour  minds.  The  evidence  of  oaVe  truthful  man 
testifying  may  in  your  judgment,  outweigh  the  testimony  of 
many  witnesses. 

In  reacihing  a  verdict  in  this  ease  gentlemen,  it  must  be  by 
thie  unanimous  consent  of  all  your  members. 

You  are  to  b©  ih\i  sole  judges  of  the  facts  in  the  case.  The 
law  you  must  take  from  the  court. 
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UNITED  STATES  OF  AMERICA  v.  MANUEL  R.  CAS- 

TANHA  and  FRANK  CASTANHA. 

Dated:    April  26,  1902. 

1.  Distiller;  distilled  spirits;  okolehao. 

2.  Burden  of  proof  prhnarily  on  govemment;  when  cast  on  defendan*:. 

3.  When  presumption  will  arise  that  defendant  was  engaged  in  dis- 

Ulling. 

4.  Actual  distilling  not  necessary  to  he  shown;  sufficient  if  posses- 
sion, custody  and  control  of  still  or  distilling  apparatus  set  up 
Is  shown. 

5     Sale  of  spirits  not  necessary  to  be  proven  to  warrant  conTiction. 
6.    Informers;  credibility  of  testimony  of. 

Ceim(\u*  I    Law.     Indictment  UjnoEB  Sections  3258  and  3260 

R.  S.  U.  S. 

Robvrc  \V.  Breckons,  U.  S.  District  Attorney,  for  govem- 
ment 

^.  M.  Chillvnfjworth  and  J.  J/.  Vivas,  for  defendaiitB. 

chaege  to  the  jury. 

EsTEE,  J.  Gentlemen  of  th»e  Juiy:  The  indictment  in  tlih 
case,  upon  -wihich  the  defendants  are  called  to  answer,  contains 
two  counts: 

1.  That  the  defendants  did  on  the  27th  day  of  Februai;j% 
1902,  in  the  district  of  Hawaii  have  unlawfully  in  their  poraes- 
sion  and  custody  and  und'er  their  control,  a  still  and  distilling 
tipparatus  set  up  wnthout  having  the  same  registered  as  required 
by  law. 

2.  That  on  the  27th  day  of  February,  1902,  tlie  defendants 
did  unlawfully  carry  on  the  business  of  a  distiller  without  havinsr 
given  bond  as  required  by  law. 

It  is  provided  by  Section  3258  of  the  Revised  Statutes  of  the 
United  States,  that — 

"Every  person  having  in  his  possession  or  custody  or  under 
his  control,  any  still  or  distilling  apparatus  set  up,  shall  register 
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the  same  witJi  tlie  collwtor  of  the  dietiict  m  which  it  is,  by 
subscribing  and  filing  with  him,  duplicate  statcon^H/ts  in  writing, 
t?etting  forth  the  particiilaj-  place  where  sruch  still  or  distilling 
apparatus  is  set  np,  the  kind  of  still,  and  its  cubic  contents,  the 
ownfef  thereof,  his  place  of  residence  and  the  purpose  for  whioli 
fe«id  still  or  distilling  apparatus  has  been  or  is  intended  to  be 
used;  one  of  which  statements  shall  be  retained  and  preserved 
by  the  collector  and  the  other  transmitted  by  him  to  the  com- 
missioner of  internal  revenue.     S*ills  and  distilling  apparatus 

shall  be  registered  immediately  upon  their  being  set  up " 

Section  3260  of  the  Kevised  Statutes  of  the  United  States 
as  amended  in  1880,  prescribes: 

"Every  person  intending  to  commence  or  to  continue  the  busi- 
ness of  a  distiller,  shall,  on  filing  with  the  collector  his  notice  of 
such  intention  and  before  proceeding  with  such  business,  and 
on  the  first  day  of  May  of  each  succeeding  year,  execute  a  bond 
in  the  form  prescribed  by  the  commissioner  of  internal  revenue, 
conditioned  that  he  shall  faithfully  comply  with  all  of  the  pro- 
\"isions  of  law  relating  to  the  duties  and  burliness  of  distillere, 
and  shall  pay  all  penalties  incurred  or  fines  imposed  on  him  for 
a  violation  of  any  of  the  said  provisions " 

Fo(r  a  violation  of  either  of  said  Sections,  certain  penalties 
are  prescribed  by  the  statute. 

There  are  theafefore,  two  questions  to  be  considered,  by  you 
in  weighing  die  evidence  in  this  proceeding. 

First,  did  the  defendants  have  in  their  possession,  custody  and 
control  any  still  or  distilling  apparatus  set  up  as  is  claimed  by 
thfe.  prosecution,  and  if  so  was  said  still  or  distUling  apparatus 
regiflteoned  as  required  by  law;  and 

Secooid,  did  the  defendants  unlawfully  carry  on  the  business 
of  a  distiller?  In  otJier  words,  were  tihey  or  either  of  them  dis- 
tilling spirituous  liquors  in  any  foarm,  and  if  so  had  they  given 
the  bond  required  by  the  laws  of  the  United  States? 

In  this  connection,  gentlemen  of  the  jury,  it  might  be  well 
lo  read  for  your  instruction,  the  definition  of  the  term  "dig?tiller" 
as  given  by  Section  3247  of  the  Revised  Statutes  of  the  United 
States,  to  wit: 
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id?. 


^Eveoy  person  who  produces  distilled  spirits  or  who  brews 
or  makes  mash,  wort  or  wash,  fit  for  distillation  or  for  the  pro- 
duction of  spiritB,  or  who,  by  any  proceae  of  evaporation,  separ- 
ates alcoholic  spirit  from  any  fermented  substance,  or  who 
making  or  keeping  nmgih,  wort  or  waerh,  has  also  in  his  possea-ion 
or  use  a.  still,  sliall  be  regarded  as  a  distiller." 

**Wort  has  been  definied  to  be  "New  beer  unfermented  or  in 
the  act  of  fermentation";  ^*Wash"  the  fermented  ivort  from 
which  the  spirit  is  extracted",  while  "mash"  is  defined  as  "a 
mixture  of  ground  malt  and  warm  water".     (Webster). 

But  to  make  a  person  a  distiller  under  the  provisions  of  Sec- 
lion  3247  aforesaid,  it  is  not  necessajry  that  the  distilled  spirits 
must  be  produced  from  either  masih,  wort  or  \^"ash,  but  he  may 
be  one  who  "by  any  process  of  evaporation  separates  alcoholic 
spirit  from  any  fermented  substance." 

It  is  further  provided  by  Section  3248  of  the  Re\'i?ed 
Statutes  of  the  United  Sta/tes,  that — 

"Distilled  spirits,  alcohol  and  alcoholic  spirit,  within  the  true 
intent  and  meaning'  of  tliis  Ajct  is  that  substance  known  as 
ethyl  alcohol,  hydrated  oxid<v  of  ethyl,  or  spirit  of  wine,  whicli 
is  commonly  produced  by  the  ferm^entation  of  girain,  stareli, 
molaeses  or  sugar,  including  all  dilutions  and  mixtures  of  this 
substance " 

Such,  gentlemen-,  are  the  legal  and  accepted  definitions  of  \\4iat 
under  the  law  ia  understood  by  "a  distiller^'  or  "distilled  spirits". 
You  are  therefore  to  bear  this  law  in  mind,  when  considerintr 
the  facts  shown  upon  the  hearing  of  this  case,  of  which  facts 
you  are  to  be  the  sole  judges;  the  law  you  are  to  take  from 
the  court. 

And  in  cx>nsidering  the  evidence  in  this  case,  you  aire  to  givr 
to  the  defendants  the  benefit  of  all  Reasonable  doubts,  remem- 
bering always  that  innocence  is  presumed  under  the  law  until 
guilt  is  proven.  You  are  not  compelled  to  believe  any  witness 
who  from  his  interest  in  the  case  you  may  not  think  has  toM 
the  exact  truth.  Xor  are  you  to  be  oontrolled  by  the  number 
of  witnesses  who  may  have  testified  on  one  side  or  the  other; 
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but  rather  by  the  con\'ictioTi  which  the  testimony  may  convey 
to  your  minds  of  the  truth  or  falsity  of  the  charge. 

It  lias  been  pihown  from  the  testimonv  of  a  \vitness  introduced 
by  the  government,  that  the  five  gallon  demijohn  of  distilled 
liquor  produced  in  evidence  and  alleged  by  the  government  to 
have  been  found  on  the  premises  of  the  diefendant  at  the  time 
of  the  making  of  the  raid  thereon,  and  called  in  the  languag^e  of 
the  natives  "Okolehao"  is  a  low  grade  of  alcohol,  ruoining  70 
per  cent.  It  is  a  matter  of  common  knowledge  that  this  alcohol, 
or  ^^okolehao"  is  the  result  of  the  distillation  of  the  fermented 
ti  root  of  which  fermented  ti  root,  quantities  were  produced  in 
evidence  as  having  been  found  on  the  premises  of  the  defendant 
together  with  the  other  exhibits  introduced  by  the  government. 

Primarily  the  burden  is  on  the  goveoTiment  to  establish  the 
guilt  of  th>e  defendants,  but  if  it  should  appear  from  the  evidence 
that  the  defendamts  had  in  their  possession  or  cusitody  or  imder 
thieir  control,  a  still  or  distilling  apparatus  or  parts  of  the  same, 
and  if  it  ahoidd  appear  from  the  evidence  that  thiey  had  not 
registered  said  still  or  filed  th^e  bond  required  by  law,  then  the 
burdcai.  of  proof  is  cast  upon  them  to  show  that  they  did  not  have 
the  said  still  set  up  and  that  they  were  innocent  of  intent  to 
manufacture  and  had  not  manufactured  distilled  spirits  from 
the  Baid  still  or  distilling  apparatus. 

In  this  ca^,  it  is  clear  from  the  testimony  of  Mr.  Ohamberiain, 
the  Infernal  Kevenue  Collector,  that  he  had  no  record  either  of 
the  registry  of  a  still  by  the  defendants  nor  of  any  bond  given 
as  required  by  the  law,  hereinbefore  read  to  you. 

I  therefore  instruct  you,  that  if  you  should  believe  from  the 
evidence  beyond  a  reasonable  doubt,  that  the  defendants  had  in 
their  possession  or  under  thedr  custody  or  control  on  their 
premises,  a  still  or  distilling  apparatus,  and  that  distilled  spirits 
which  were  not  packed  in  tJhe  usual  commercial  packages  or  that 
were  not  stamped  as  required  by  law,  Avere  also  found  thereon ; 
and  if  you  al^o  belike  from  the  evidence  that  there  was  on 
&aid  premises  together  with  said  still  and  said  distilled  spirits, 
ti  roots  which  had  been  subjected  to  fermentation,  notmthsrtand- 
ing  that  the  evidence  may  show  that  the  parts  of  said  still  were 
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scattered  about  the  piremises,  yet  tJierei  is  a  strong  pspesruniption 
that  tlie  defendants  had  a  still  set  up  and  that  they  had  been 
engaged  in  distilling  without  first  fulfilling  the  liequiremesnts  of 
the  law.  It  is  not  necessary  in  order  to  obtain  a  conviction  under 
Section  3258,  that  the  government  should  prove  that  the  de- 
fendanits  weire  actually  engaged  in  distilling.  Tlie  law  simply 
requires  that  they  shall  be  in  the  possession,  custody  and  con- 
trol of  a  still  or  distilling  apparatus  set  up. 

It  is  not  neoessary  for  the  government,  imder  the  second  count 
of  this  indiotrafent,  in  order  to  prove  that  the  defendant  ilanuel 
E.  Castanha  wa©  a  distiller,  to  show  that  spirits  were  di^tilled 
for  sale,  for,  mthin  the  meaning  of  the  law,  any  person  who 
distills  spirits,  though  not  for  sale,  carries  on  thit?  businoj®  of  a 
distiller. 

And  in  requiring  you  to  believe  from  the  evident  that  such 
facte  existed,  beyond  a  reasonable  doubt,  is  meant  gentlemen, 
that  after  an  entire  comparison  and  consideration  of  all  the  evi- 
dence in  the  case,  vour  minds  are  left  in  that  condition  in  which 
you  cannot  say  you  feel  an  abiding  conviction  to  a  moral  oe/- 
tainty  of  the  truth  of  the  charge.    Such  is  a  reasonable  doubt. 

Erponsi  of  witnesses  as  to  dates  and  distances  or  as  to  imma- 
terial points  may  be  noted  inj  this  as  in  other  cases,  but  it  is 
your  duty  to  harmonise  all  conflicting  testimony  so  far  as  you 
can  fairly  do  so.  The  fact  is  that  in  most  important  cases-,  good 
men  often  honestly  differ  as  to  some  of  the  facts  and  so  the 
Court  instructs  you  to  consider  all  the  facts,  and  harmonize  the 
conflicting  testimony  if  possible  to  do  so. 

Gentlemeai  of  the  jury,  in  this  case  something  has  been  said 
by  counsel  to  the  effect  that  certain  testimony  offetred  by  the 
government  is  open  to  suspicion  on  the  ground  that  the  witnesses 
giving  it  were  informers,  and  for  tliat  reason  should  not  be 
beJieved. 

You  are  instructed  that  it  is  the  right  and  the  duty  of  every 
citizen  to  report  to  the  proper  officers  any  violatioin.  of  tiie  law. 
and  the  fact  that  any  pergons  do  so  report  is  not  one  which  in 
any  mannBr  affects  Ijheir  credibility,  iinless  it  EJhould  further 
appear  that  tJiey  have  some  interest  in  the  penalty  to  be  recov- 
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©red  fram  the  peason  on  trial  or  receive  some  compensation  from 
the  parties  in  interest. 

In  this  case,  therefore,  it  not  appearing  in  any  manner  that 
any  witnesses  testifying  on  tJite  part  of  the  government  were  in- 
terested in  any  penalty  or  liad  any  share  isheredn  or  any  other 
compensation,  you  are  instructed  that  if  they  did  give  informa- 
tion to  the  officers,  it  does  not  in  any  raxmnfer  affect  thedr  credi- 
bility. 

Gentiemen  of  the  jury,  as  the  prosecution  has  dismissed  the 
charge  against  the  defendant,  Frank  Castanha,  you  will  only 
consider  the  charges  as  against  the  defendant  Manuel  R.  Oas- 
tanha.,  the  fatiiier  of  the  boy,  Frank,  and  the  e\^ident  master  of 
the  premises  raided,  and  who  is  the  real  party  in  interest. 

In  rendering  a  veirdict  in  this  case,  it  will  require  the  unanl-^ 
mouB  assent  of  all  your  members. 

And  in  rendering  your  verdict,  gentlemen,  you  must  find  the 
defendant  either  guilty  or  not  guilty  upon  each  of  the  counts  of 
the  indictment. 

Note:  To  the  same  effect,  see  cases  of  U.  S.  v.  Tom  Pong; 
dated:  Oct  16,  1902;  U.  S.  v,  Kodera  and  Ogi;  dated:  April 
17,  1903  not  reported. 


UKTTED  STATES  OF  AMERICA  v.  ESTATE  OF  BER- 
NICE  PAUAHI  BISHOP,  deoeafx?d,  and  JOSEPH  O. 
CARTER,  et  al,  Trustees  under  the  will  of  BERNICE 
PAUAHI  BISHOP,  deceased;  OAHU  RAILWAY  AND 
LAND  COMPANY,  LIMITED,  a  corporation;  THE 
DOWSEIT  COMPANY,  LIMITED,  a  corporation;  THE 
HONOLULU  SUGAR  COMPANY,  a  corporation;  HO- 
NOLULU PLANT AITON  COMPANY,  a  corporation; 
CHOW  AH  FO,  JOHN  li  ESTATE,  LIMITED,  a  cor- 
poration; WILLIAM  G.  IRWIN,  OAHU  SUGAR  COM- 
PANY, LIMITED,  a  corporation;  BISHOP  &  COMPA- 
NY, a  copartnership. 
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Decided:  May  13,  1902. 

.1.  Where  no  rule  of  law  has  been  violated,  a  new  trial  will  not  be 
grranted  after  two  concurring  verdicts,  If  the  questions  to  be  tried 
depend  wholly  on  matters  of  fact,  although  the  verdict  is,  in  the 
judgment  of  the  Court,  against  the  weight  of  the  evidence. 

^2.  Where  a  verdict  of  $105,000  damages  was  set  aside  and  a  new  trial 
granted  in  an  action  to  condemn  the  leasehold  interest  of  defend- 
ant in  561.2  acres  of  land  defiired  by  the  United  States  for  tlLe  pur- 
-poses  of  a  Naval  Station,  upon  the  failure  of  the  defendant,  in 
pursuance  of  the  order  of  the  Court,  to  elect  to  remit  $30,000  from 
the  amount  of  the  said  verdict;  and  upon  the  second  trial  of  said 
action  the  jury  rendered  a  verdict  assessing  the  damages  of  de- 
fendant in  the  sum  of  $102,523,  which  verdict  was  for  practically 
the  same  amount  assessed  by  the  verdict  on  the  former  trial,  a 
motion  for  a  new  trial  on  the  part  of  the  plaintiff  denied,  al- 
though the  Court  held  that  it  was  discretionary  with  it  to  again 
set  aside  the  verdict  under  the  circumstances  of  this  case,  and 
grant  a  new  trial  upon  the  same  terms  as  in  the  first  trial  of  the 
Action. 

Eminent  Domain.    Motion  for  New  Trial. 

J,  J,  Diinn/*,  Assistant  U.  S.  District  Attorney,  for  plaintiff. 
Hatch  <£  Silliman^  for  defendant,  Honolulu  Plantation  Com- 
pany. 

llmioluln  Plantation  Company  case, 

EsTRE,  J.  On  the  third  day  of  March,  1902,  the  above  ea?e. 
•came  on  for  the  second  trial  before  a  jury.  Witnesses  were  pm- 
'duced  and  sworn  for  both  sides,  and  the  case  heard.  On  the 
11th  day  of  March,  1902,  the  Jury  returned  a  verdict  in  favor 
•of  tihe  complainant  condemning  the  leasehold  interest  in  the 
561.2  acres  of  land  as  described  in  the  bill  of  complaint,  and 
■also  rendered  a  monefj^'ed  verdict  in  favor  of  the  defendant, 
apsessing  the  just  compensation  for  the  said  leaBeihold  interest  of 
the  defendant  in  said  lands  at  the  sum  of  $102,523. 

On  the  20th  of  March,  1902,  a  notice  and  motioii  for  new  trial 
vas  made  and  filed  on  the  part  of  the  complainanitin  thie  action. 
The  grounds  of  such  motion  were  stated  generally  to  be  the  fol- 
lowing: 
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1.  InsufRciencv  of  the  evidence  to  iustifv  the  verdict. 

2.  That  the  verdict  vj^sb  contrary  to  and  against  the  law  and 
the  evidence. 

3.  That  said  verdict  is  not.  sustained  by  either  the  law  or  the 
e\ddenoo,  or  the  weight  of  the  evidence  herein. 

4.  That  the  said  verdict  is  excessive  in  this,  that  it  attempts 
to  award  exce^ive,  unreasonable  and  inconsistent  compeousiation 
or  damages  herein. 

5.  That  the  verdict  is  contrary  to  and  against  the  charge  of 
the  Court  herein. 

6.  Errors  in  law  occurring  at  the  trial  and  excepted  to  by  the 
plaintiff. 

An  assignment  of  errors  under  each  of  said  grounds  is  also 
specifi'ed,  which  it  is  unnecessary  to  herein  set  out. 

The  hearing  on  said  motion  for  new  trial  was  poetponad  fiwn 
time  to  lime  but  was  finally  submitted  on  briefs  on  the  5th  day 
of  May,  1902. 

This  case  has  been  tried  twice  before  a  jury,  tlie  object  being 
to  fix  the  value  of  the  defendant's  leaseliold  intoircst  in  the  561.2 
acres  of  land  described  in  the  complaint;  and  in  both  cases  the 
verdietH  were  practically  the  same,  the  difference  in  amount  be- 
ing nomdnal. 

Tlie  verdict  in  the  first  case  was  $105,000  and  it  was  deemed 
excessive  by  the  court,  who  for  that  reason  granted  a  new  trial 
unlesB  the  defendant  would  accept  a  dimindshed  amount,  namely, 
$75,000.    This  the  defendant  declined  to  do  and  the  second  trial 
was  tsherefore  had,  i^esulting  in  the  verdict  of  $102,523  as  before 
stated.       This     amount    the      Court     also    believes     to     be 
excessive     above    the    sum     of     $75,000,     in     view  of     all 
the     testimony    in    the    case    as     it     presented     itself    to 
the   mind    of  the    Court.     And    while   it  seems   to   be    wiell 
settled  that  under  the  law  the  court  can  again  set  this  verdict 
aside  and  grant  a  new  triai  upon  the  same  terms  as  on  the 
former  trial  if  in  its  discrerbion  it  sees  fit  to  do  so,  yet  the  con- 
sensus of  the  best  judgment  of  the  courts  as  found  in  the  de- 
cisions is,  that  Av^here  no  rule  of  law  has  been  violated,  the  Court 
\vill  not  after  two  concurring  verdicts  grant  a  new  trial  if  the 
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qnestioins  to  be  tried  diepend  wholly  on.  matters  of  faot,  altboii^i 
the  vesrdict  is  in  the  judgment  of  the  court  against  the  weisjit 
of  tlie  evidence.  Joyce  r.  Charleston  lee  ManufacUiring  Co.j 
50  Fed.  371-5.    Clark  v.  Barney  Dumping  Co.,  109  Fed.  235. 

I  may  say  in  tliie  ease  as  was  said  by  the  Court  in  the  ca^?  of 
Frost  V.  Broion^  2  Bay.  139  (S.  C),  \vliere,  as  in  the  case  at 
bar,  two  trials  were  had  resulting  practically  in  the  same  verdict, 
that — 

"Although  I  would  neVer  arurrender  a  plain  and  certain  rule 
of  law  to  the  caprice  of  a  jury  or  any  number  of  juries,  yet  in 
a  case  where  the  law  is  complicated  with  facts  so  that  the  con- 
struction and  application  of  it  must  depend  on  the  finding:?  of 
faote,  two  concurring  verdicts  even  against  the  opinion  of  the 
judges,  ought  to  be  conclusive,"  I  have  made  an  examination 
of  the  very  leugtliy  assignment  of  errors  of  law  alleged  to  have 
occurred  at  thie  tiial  of  the  case,  and  have  read  with  much  care, 
the  elaborate  brief  of  the  counsel  for  complainant  in  addition  to 
the  brief  of  defendant's  counsel, — I  do  not,  however,  deem  it 
necessary  to  go  into  an  exhaustive  discussion  of  those  alleged 
errors.  No  reason  has  been  presented  to  me  which  I  think  is 
sufficiently  forceful  to  lead  me  to  change  my  vie^vs  as  indieatel 
by  my  rulings  at  the  trial;  and  white  some  slight  errore  may 
have  and  donbtless  did  creep  into  the  record,  yet  I  find  none 
which  in  my  judgment  were  material  or  so  prejudicial  to  the 
interests  of  tlie  complainant  as  to  have  materially  influenced  tlie 
verdict  of  the  jurv'.'' 

The  motion  for  a  new  trial  is  therefore  denied. 


rXITED  STATES  OF  AMEEICA    v.    THE  SCHOOXEIl 
"KAWAIULAXr\  her  tackle,   apparel,  etc. 

Decided:     Juxe  20,  1902. 

1.  In  a  proceeding  to  condemn  as  forfeited,  under  Section  3450  R.  S. 
XJ.  S.,  the  schooner  Kawaiulani,  for  being  used  in  the  removal  of 
certain  distilled  liquors  whereon  a  U.  S.  revenue  tax  was  imposed 
where  such  liquors  were  found  concealed  on  said  vessel,  and  it 
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appeared  that  the  same  were  deposited  and  secreted  thereon  hy 
the  Captain  thereof,  acting  under  a  verbal  lease  from  the  owners 
and  admitted  to  be  rightfully  in  possession  of  the  said  vessel,  and 
who  admitted  to  the  Collector  of  the  Internal  Revenue,  who  seized 
the  liquor  and  the  vessel,  that  he  knew  that  it  was  contrary  to 
the  laws  of  the  United  States  to  manufacture  distilled  spirits 
where  the  tax  was  not  paid  to  the  Internal  Revenue  Department; 
and  it  appearing  that  no  taxes  have  ever  been  i>aid  in  these 
Islands  to  that  Department  on  this  class  of  liquors; 
Held,  that  the  intent  of  the  Captain  of  said  vessel  to  defraud  the  Gov- 
ernment of  the  United  States  of  the  tax  imposed  on  such  liquors 
is  clear,  and  by  depositing  and  concealing  the  same  on  said 
schooner  Kawaiulani,  a  forfeiture  of  said  vessel  was  worked. 

2.  Okolehao  has  a  definite  meaning  in  the  Territory  as  belonging  to  a 
special  intoxicating  liquor  distilled  from  the  ti  root,  and  where  it 
was  shown  that  the  okolehao  seized  in  this  case  was  obtained 
somewhere  in  the  mountains  on  the  other  side  of  the  Island  of 
Oahu  near  a  place  called  Kahana,  the  presumption  is  that  it  was 
made  in  the  Islands. 

3.  Under  Section  3333,  R.  S.  U.  S.,  the  burden  of  proof  in  this  class 
of  cases  is  upon  the  claimant  of  the  property  seized. 


s. 
1 


Libel  of   Information    under   Sec- 

T  T^  ,  tion  3450  JL  S.  U.  S.  to  condemn 

Internal  Kevenue.        n  ,  i-    i-  •.   i    ^      .i       tt  •.   i 

vessel    as    forfeited    to   the    United 

States. 

Robert  W.  Breckons,  U.  S.  District  Attorney,  for  government. 
C.  W.  Ashfordy  for  claimants. 

EsTEE,  J.  This  is  a  libel  of  information  based,  upon  Section 
3450  of  the  Revised  Statutes  of  the  United  States  an.d  brought 
to  condemn  as  forfeited  to  the  United  States,  the  sohoon<er  '"Ka- 
waiulani", seized  in  the  port  of  ITonolulu,  by  the  Collector  of 
Internal  Eevenue,  for  being  used  in  the  removal  of  certain 
distilled  liquors  ^vhereon  a  United  States  tax  was  imposed,  and 
which  liquors  were  deposited  and  concealed,  on  boaird  said  ves- 
iSel  by  one  John  Moses  Ulunahele,  the  master  thereof,  with  in- 
tent to  defraud  the  United  States  of  the  said  tax. 

It  is  claimed  that  one  Hong  Quom  and  one  L.  Apana  were  at 
the  time  of  the  seizure  of  the  said  A^eseel,  the  oAvner^  of  the 
same;  the  said  Johni  Monies  Ulunahele,  acting  as  their  lessee  in. 
command  of  the  said  vessteil  as  its  master,  under  an  oral  lease. 
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It  is  further  admitted  that  the  Collector    of    the    Internal 
Revenue  found  locked  away  on  board  the  said  schooner,  two 
ono-glallon  demijohns  of  a  native  liquor,  commonly  known  in 
the  islands  as  "okolehao,"  upon  which  it  is  claimed  by  tlie  gov- 
ernment no  tax  has  been  paid  as  required  by  law. 

It  is  claimed  by  the  said  alleged  ownere  of  the  vessel,  that 
admitting  that  the  said  schooner  had  on  boaaxi  deposited  and  oon- 
eealed,  the  said  okolehao,  yet  as  they  were  utterly  ignorant  of 
the  fact  and  entirely  innocent  of  any  connivance  at  the  said  al- 
leg'ed  act,  that  they  should  not  be  made  to  suflFer  for  tlie  act 
of  another. 

Section  3450  of  tlie  Revised  Statutes  provides  in  part,  as  fol- 
lows: 

"Whenever  any  goods  or  commodities  for  or  in  respect  where- 
of any  tax  is  or  shall  be  imposed,  or  any  materials,  utensils  or 
vessels  proper  or  intended  to  be  made  use  of  or  in  the  making* 
of  such  goods,  or  commodities  are  removed  or  are  deposited  or 
conciealed  in  any  place  wnth  intent  to  defraud  the  United  Stale> 
of  such  tax,  or  any  part  thereof,  all  such  goods  and  commodities 

shall  be  forfeited;  and  in  every  such  case 

every  vessel,  boat,  cart,  carriage  or  other  conveyance  whatso- 
ever, and  all  hors^os  or  otlier  animals  and  all  thing*^  used  in 
the  removal  or  for  the  deposit  or  concealment  thereof,  respec- 
tively, shall  be  forfeited " 

It  appears  from  the  teertimony  of  Roy  H.  Chamberlain,  the 
Collector  of  Internal  Revenue,  and  of  Mr.  Handy,  the  United 
States  Deputy  Mai"shal,  who  made  the  seizure,  on  May  24tli, 
1902,  that  they,  in  comjmny  with  a  Deputy  Internal  Rte^'-enue 
Collector,  went  dowTi  to  the  wharf  in  Honolulu,  where  the  ves- 
sel waa-tied  up,  having  just  arrived  from  Kahana,  a  point  on  the 
Island  of  Oahu;  that  the  captain  was  aboaird  of  the  vessel  and  the 
C^^Utector  made  himself  kno\vn  to  him  in  his  official  capacitv 
and  asked  him  if  there  was  any  okolehao  being  made  at  Kahana. 
to  which  the  Captain  replied  there  was,  but  upon  being  interro- 
gated as  to  whether  there  was  any  on  board  his  schooner,  said 
"no".  It  furth«er  appear  that  the  Collector  asked  him  if  he 
knew  what  okolehao  was,  and  he  said  he  did,  and  upon  being 


UNITED  STATES  i\  THE  "KAWAIULAiXI."        263 

questioned  further  as  to  >vhether  he  knew  it  Avas  oontrary  to  the 
laws  of  the  United  States  and  to  the  Internal  Reveoiue  depcirt- 
inent  to  manufacture  distilled  spirits  where  the  taxes  were  not 
paid  to  the  Initemal  Revenue  Departmeait^  he  said  hse  did  know 
it. 

The  Collector  then  served  him  with  his  Hearcli  warrant,  ami 
went  down  into  the  cabin  and  proceeded  to  make  a  search  of  the 
vef*!  for  okolehao,  the  Captain  denying  up  to  that  time  that  he 
had  any  aboard  the  vessel,  but  upon  the  Collector  making  a 
strenuous  search  and  commencing  to  pull  up  a  lot  of  sail  cloth, 
the  Captain  finally  produced  some  empty  bottles  and  one  that 
had  a  small  amount  of  liquor  in  it,  and  he  stated  that  he  had 
it  for  his  ovni  use  and  for  his  m^en.  Being  asked  if  he  liad  any 
more,  he  answered  no.  The  Collector  continued  his  search, 
whereupon  Captain  ^Mosee  went  to  a  locker  in  the  side  of  tlio 
vessel  and  unlocked  the  cover  which  had  a  padlock  on  it,  and 
took  out  a  sack  and  pulled  out  a  on^e-gallon  demijohn  of  the 
liquor,  and  then  went  down  and  got  another.  The  Collector 
made  a  further  search,  but  found  no  more. 

It  appears  from  the  testimony  of  one  Peter  !Makia,  a  witness 
ii'troduced  by  the  government,  and  w^ho  testifie<l  that  he  lived 
at  Kahana,  tliat  he  saw  the  captain  of  tlie  vessel  on  the  22nd 
day  of  May,  1002,  on  the  porch  of  his  house  at  Kaliana,  and  at 
the  captain's  request,  sent  for  and  got  him  the  liquors  tliat  the 
captain  wanted,  and  had  asked  him  to  get  for  him,  namiely,  some 
okolehao;  tliat  he,  Makia,  went  to  a  Japanese  for  the  liquor; 
that  the  Japanese  went  up  into  tlie  mountains  and  was  gone 
three  hours,  coming  back  with  the  two  demijohns  of  the  liquor; 
(which  were  produced  in  Court)  and  which  were  taken  dowi* 
to  the  schooner  by  the  captain  and  a  German  boy. 

It  seems  to  be  clear  from  the  testimony  that  Captain  Moses- 
knew  that  he  was  violating  the  law  when  he  received  and  took 
this  liquor  aboard  of  his  vessel.  The  circumstances  of  the  cats^ 
all  tend  to  show  a  knowledge  of  the  law  and  an  intent  to  evade 
its  provisions.  He  denied  the  existence  of  the  liquor  aboard  the 
vessel,  as  is  shown  bv  both  the  testimonv  of  Chamberlain  and 


264  JUNE,  1902. 

the  Deputy  Marshal,  and  then  produced  it  when  he  saw  it  wa5 
certain  to  be  discovered. 

No  testimony  was  introduced  whatever  on  the  part  of  the 
claim'ants,  save  that  of  one  of  the  alleged  Chinese  owners  of  the 
vessel,  a  Ohinaman  who  claimed  thie  schooner  scdzed  and'  who 
professed  to  be  ignorant  of  the  traufsactions  of  the  master  thereof 
in  relation  to  this  liquor.  It  is  admitted,  however,  that  the  mas- 
ter of  the  vessel  was  acting  as  such  under  a  verbal  lease  from 
these  claimants  and  that  he  was  rightfully  in  possession  of  the 
boat.  In  fact  it  is  tacitly  admitted  that  the  main  facts  of  the 
libel  are  tnie. 

In  the  absence  of  any  satisfactory  explanation,  it  must  be 
presumed  from  an  examination  of  all  of  the  facts,  that  Captain 
Moses  intended  to  defraud  the  Internal  Kevenue  Department 
of  tlie  government  of  the  tax  imposed  on  dfuoh  liquois,  and  a 
forfeiture  of  the  Vessel  is  thereby  worked.  Section  3450  R.  S. 
U.  S.  United  States  v,  Breicery  Utensils^  Fed.  Case  No.  14,- 
641. 

Some  discii?9ion  was  had  tending  to  sh.ow  thait  no  proof  was 
made  as  to  this  liquor  being  of  an  illidt  character,  or  tha.t  it  was 
produced  in  the  United  States  since  the  14tli  day  of  June,  1900, 
the  date  when  the  Act  of  Congress  for  the  government  of  the 
tt^rritory  went  into  effect,  but  not  tlie  date  of  annexation.  It  was 
shown  conclusively  that  the  liquor  involved  in.  this  inquiry  wac 
okolohao,  and  that  term  has  a  definite  meaning  in  the  territory 
as  belonging  to  a  liquor  distilled  in  the  Islands  from  the  drio<l 
ti  root.  The  Supreme  Court  of  the  teiTitory  in  the  case  of  the 
Republic  of  Hawaii  i\  Akoiti,  11  Haw.  53,  held  that  "okolehao 
is  a  well  known  spirituous  liquor  distilled  from  the  ti  root,  and 
very  intoxicating." 

It  ^vas  also  .«ihown  at  the  tinal  where  this  liquor  was  obtained, 
to-\vit;  somewhere  in  the  mountains  on  the  other  side  of  the 
Island  of  Oahu,  near  a  place  called  Kahana.  The  presumption 
13  tliat  this  liquor  was  made  in  tteese  felands.  The  testimony  of 
the  Collector  of  the  Internal  Revenue  shows  that  no  tax  has 
ever  been  paid  on  any  of  this  liquor  distilled  in  the  Islands, 
although  it  is  a  ma.tter  of  common  knowledge  that  it  is  being 
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made  constantly.  It  is  difficult  to  determine  at  exactly  wihat 
period  of  time  this  liquor  was  manufactured,  but  it  was  prodiiced 
in  an  illicit  and  secret  manner.  All  prosecutions  on  the  part  of 
tlie  gov^emment  would  be  imavailing,  and  collections  under  the 
revenue  laws  would  be  defeated,  if  the  govemmenit  was  com- 
pelled to  prove  when  illicit  liquors  were  produoed.  Of  neccsr 
sity,  it  was  produciod  in  this  territory  because  it  is  3istilled  from 
the  ti  root,  which  is  grown  here  and  no  testimony  appears  show- 
ing it  is  grown  elsewhere. 

And  again,  the  burden  of  proof  in  this  class  of  cases  is  ui)on 
the  claimants  of  the  property  seized.  Section  3333  R.  S.  U.  S.; 
United  States  v.  508  BarreU  of  Spirits,  5  Blatch.  407  Fed.  case 
No.  15,113;  United  States  t\  6  Barrels  of  Distilled  Spirits, 
5  Blatch.  542,  Fei  case  16,  294;  Boyd,  et  al  v.  United  States,  14 
Blatdi.  317;  Fed.  case  1749;  United  States  v,  78  Ban^els,  7 
Int.  Rev.,  Rec.  4;  Fed.  oaito,  16,257. 

A  consideration  of  the  facts  that  influenced  Congre?.?  in  the 
paBsage  of  these  laws,  apparently  so  harsh  in  their  no/ture,  en- 
ables ua  to  appreciate  the  necessity  for  the  same.  The  many 
opportunities  afforded  to  evade  the  internal  revenue  laws,  and. 
the  numerous  violations  thereof,  doubtless  induced  Congress  to 
pass  these  stringent  measure?,  so  as  to  not  alone  punish  the  guilly 
trespasser  against  the  law,  but  also  to  impress  upon  the  owners 
of  property  the  necessity  for  a  vigilance  in  the  selection  of  their 
agents  or  Icfisees  or  those  to  whom  they  intru.st  the  samei,  that 
the  said  property  may  not  be  put  to  illeigul  purposes.  In  the 
maJdng  of  these  laws,  Congress  trusted  to  the  strong  sense  of 
self-protection  that  actuates  men,  to  impress  upon  them  a  prud- 
ence and  a  vigilance  that  would  be  a  factor  in  the  pitevention  of 
many  of  these  frauds  uix>n  tlie  government. 

Thus,  in  the  case  of  thfe.  United  States  v.  Two  Horses,  Fed. 
Case  No.  16,578,  9  Ben.  520,  the  Court  said: 

**The  reason  why  this  express  provision  was  made  in  res|)ect 
to  the  forfeiture  of  tilings  used  in  removing  spirits  contrary  to 
law,  was  to  link  the  fate  of  thie  vehicle  with  that  of  the  article 
conveyed  in  order  to  deter  parties  from  putting  their  vehicles  at 
the  disposal  of  those  who  would  be  likely  to  use  them  for  the  pur- 
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poees  of  fraud' It  is  expected  that  the  o^vner  of  prap- 

erty  will  see  to  the  usee  made  of  it  at  liis  peril."  United  States 
r.  Two  Barrels  of  Whiskey^  96  Fed.  479;  United  State^^  r. 
Two  Bay  Mules,  36  Fed.  84. 

It  appears  from  the  decision  of  the  Supreme  Court  of  the 
territory  hereinbefore  referred  to  that  okolehao  is  a  native  liquor, 
a  strong  intoxicant  and  a  product  of  these  Islands.  None  of 
this  claes  of  liquors  has  ever  paid  a  tax  to  the  government  in  this 
territorv'  so  that  no  tax  could  have  been  paid  on  this  particular 
liquor. 

Counsel  for  libelleee  submit  the  proposition  that  this  liquor 
may  haVc  been  smuggled  into  the  territory  and  addia  that  there- 
was  no  evideauce  that  it  was  not  so  smuggled,  and  hence  assumes 
that  it  might  have  been  brought  into  the  terri'tory.  That  was 
no  part  of  the  evidence  to  be  offered  by  th;e  government^  but  was 
a  matter  of  proof  for  the  claimants,  if  any  defeinse  of  tliat  na- 
ture was  to  bo  relied  upon.  The  further  point  made  by  counsel 
that  the  time  of  the  production  of  this  liquor  is  all  important, 
because  tlie  ^territorial  enabling  act  went  into  effect  on  June  14. 
1900,  and  that  it  muRt  appear  affirmatively  that  the  liquor  \\'as 
made  since  that  date,  or  it  could  not  be  considered  a  production 
of  the  United  Statesi,  and  was  therefore  a  foreign  instead  of  an 
American  product,  may  be  answered  in  the  same  manner,  that 
that  proposition  too,  if  made,  was  for  the  proof  of  the  claimants^ 
and  no  evidence  was  offered  on  their  part. 

The  right  of  taxation  for  national  purposes  is  a  right  inherent 
in  the  national  sovcTCagnty,  and  is  unlimited  except  by  national 
laws.     This  territory  may  and  does  levy  taxes  for*  mumcif>al 
purposes,  but  the  nation  levies  and  collects  taxes  for  nationai 
purposes,  and  the  laws  providing  for  internal  revenue  collections 
are  national  la\v9  binding  alike  on  the  people  of  the  stattee  and 
territories.    The  courts  have  nothing  to  do  with  the  chaTaeter  or 
the  policy  of  these  laws;  the  single  duty  of  the  courts  is  to  en- 
force thiem.     In  pursuance  of  that  duty  the  court  hold^  in  tliis 
case,  that  from  all  the  testimony  presented,  okolehao  is  distilled 
spirits  and  a  most  dangerous  intoxicant;  that  the  liquor  in  qu«- 
tion  hero  is  okolehao;  tliat  it  was  made  in  the  te(rritoi'\-;  that 
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it  was  illicitly  manufaoture^l  and  has  paid  no  internal  revenue 
lax,  ajid  that  Captain  Moees  knew  ihe&e  farts  when  he  secreted 
it  on  board  the  schooner  Kawaiulani.  I'hat  the  depositing, 
secrcfbing  and  removal  of  this  liquor  on  board  his  aaid  vessel  was 
done  with  intent  to  defraud  the  government  of  the  United  States 
of  the  tax  due  upon  it  No  teeitimony  appearing  to  tlie  contrary, 
this  court  vnll  presume  that  from  all  the  circumstances  sur- 
lounding  the  case  the  liquor  was  distilled  since  the  annexation  of 
the  tc»rritory  by  the  United  States,  and  that  in  any  event  it  was 
liable  to  the  tax  prescribed  by  the  laws  of  the  United  States. 

Let  a  judgment  of  condemnation  of  the  vessel  Kawaiulani, 
her  apparel,  tackfe,  etc.,  be  entered  in  accordance  with  this  opin- 
ion, with  costs  of  suit. 


HANS  LORENZEX  v.  INTER-ISLAND  STEAM  NAVIGA- 
TION COMPANY,  LIMITED,  a  corporation. 

Decided:     July  15,  1902. 

1.  Where,  in  the  process  of  transferring  sugar  from  the  hold  of  one 
ship  into  the  hold  of  another  ship,  with  iae  usual  and  customary 
appliances,  a  sling  containing  some  1,250  pounds  of  sugar  was 
lowered  unexpectedly  by  an  employe  of  the  defendant  on  to  the 
deck  of  the  ship  Into  whose  hold  the  sugar  was  being  loaded, 
severely  injuring  the  mate  of  said  ship,  who  made  ineffectual  at- 
tempts to  get  out  of  the  way  of  the  descending  sugar,  and  some 
evidence  was  introduced  as  to  the  giving  of  warnings  of  the  com- 
ing of  the  sugar  by  the  officers  of  the  defendant;  Held,  that  these 
warnings  were  not  shown  to  have  been  brought  home  to  the  in- 
jured person.  And  further  lield,  that  "even  if  the  warnings  had 
been  heard  by  him  and  disregarded,  thus  showing  a  degree  of 
negligence  on  his  part,  that  would  not  have  relieved  the  defend- 
ant from  the  results  of  its  negligence,  if  by  the  exercise  of  rea- 
sonable care  it  could  have  avoided  the  consequences  of  libellant's 
negligence." 

2.  While  the  theory  that  every  man  must  look  out  for  himself  pre- 
vails, in  so  far  that  he  shall  not  place  himself  deliberately  in  the 
way  of  injury,  yet  the  law  contemplates  that  every  man,  in  his 
relation  towards  others,  shall  conduct  himself  with  reasonable 
care  and  prudence,  no  matter  what  the  imprudence  of  others  may 
he;  and  If,  by  so  conducting  himself,  he  can  avoid  injury  to  the 
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person  or  property  of  another,  he  is  liable  for  any  injury  resulting 
from  a  neglect  to  exercise  such  reasonable  care  and  prudence. 

3.  Where  an  attempt  was  made  to  show  that  libellant  contributed  to 

his  injury  by  walking  in  the  direction  of  the  sling  load  of  sugar 
as  it  was  swinging  rapidly  towards  him,  Held:  While  it  is  true 
that  in  moments  of  great  personal  peril  a  man  may,  under  the  ex- 
citemeoit  of  the  moment,  fail  to  act  with  the  cool,  deliberate  Judg- 
ment that  may  characterize  him  in  the  ordinary  occurrences  of 
life,  but  under  the  stress  of  excitement  may  do  exactly  the  re- 
verse of  that  which  is  best  for  his  safety,  yet  courts  do  not  as  a 
rule  treat  such  conduct  as  contributory  negligence. 

4.  Where  it  was  shown  that  after  the  sling  load  of  sugar  was  hoisted 
out  of  the  hold  of  the  ship  and  suspended  from  the  donbey  fall, 
that  the  strain  was  then  transferred  from  the  donkey  fall  to  the 
burden  line,  and  the  duty  of  the  burden  man  was  to  lower  away 
slowly  to  the  deck  of  the  ship  into  whose  hold  the  sugar  was  be- 
ing loaded,  and  that  in  order  to  control  the  line,  the  burden  man 
was  obliged  to  take  sufficient  turns  of  this  line  round  a  post,  the 
evidence  that  (as  was  shown  by  the  libellee's  own  witnesses),  at 
the  time  of  the  accident,  he  took  but  three  turns,  thereafter  taking 
four,  when  no  further  difficulty  was  experienced  in  controlling  the 
line,  Held,  to  be  a  very  significant  fact  in  considering  the  cause  of 
■the  injury. 

6.  The  fact  that  the  officers  and  crew  of  the  defendant's  ship  had  ex- 
clusive control  of  the  appliances  and  gear  being  used  in  trans- 
ferring the  sugar  from  one  ship  to  the  other,  is  an  important  ele- 
ment in  considering  this  class  of  cases. 

In  Admiralty.    Action  for  Damages  for  Personal  Injuries. 

J.  J.  Dunve  and  R.  W.  BreckonSj  proctors  for  libellant. 
Smith  &  Leicis,  proctors  for  libeUee. 

Esi'EE,  J.  Thia  is  an  action  for  damages  in  the  sum  of  $10,- 
240,  for  injuries  recodve<l  by  libellant  while  on  board  the  Ameav 
ican  barkentine  "Irm^rd"  when  said  barkentine  was  anchored 
in  the  hairbor  of  Honohihi  about  seren  or  eisrht  hundred  feet  off 
shore,  and  while  the  "N^oeaii,"  a  steam  vessel  owned  and  oper- 
ated by  the  defendant,  the  Inter-Islaoid  Steam  Navigation  Com- 
l>ajiy,  Limited,  a  corjxMTation,  was  anchored  alongside  of  the  said 
"Irmgard"  and  was  discharging  sugar  into  the  "Irmgard"  from  the 
hold  of  the  "Noeau"  by  means  of  machinery  and  appliances  be- 
longing to  the  said  "Noeau." 

The  complainant  was  first  officer  of  the  *T[rmgard;"  that  with 
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the  exception  of  having  given  orders  to  the  crew  of  the  "Irm- 
giard"  to  prepare  the  hatch  with  the  chutes  for  the  reception 
of  the  sugar,  he  had  nothing!  wliatever  to  do  with  tlie  dischaiging 
or  unloading  of  the  said  cargo  of  sugar  into  thie  hold  of  the 
**Irmgard." 

It  seems  that  between  nine  and  ten  o'clock  in  the  morning 
of  January  30th,  1902,  the  "Noeau'^  came  out  alangside  of 
where  th©  "Imgard"  was  lying  with  her  head  to  the  shelve,  and 
anohorted  alongside  of  the  "Irmgard,"  the  "Noeau"  being  headed 
off  shore,  so  that  they  lay  port  to  port.  That  after  the  "Noeau" 
came  alongsideof  the  "Irmgard"  the  crew  of  the  "Noeau"  com- 
menced prepa/rationB  to  hoist  the  sugar  out  of  the  hold  of  the 
''Noeau"  and  to  discharge  the'  same  into  the  hold  of  the 
''Irmgard." 

It  is  admitted  that  the  following  is  the  process  by  which  the 
sugar  was  transferred  from  the  "Nx>eau"  to  the  "Irmgard,"  to- 
wit: 

Said  ^^Noeau"  had  two  masts,  and  from  the  foremast  leading 
aft,  was  a  wire  rope.  Attached  to  this  span,  and  so  placed  as  to 
be  directly  over  said  "Xoeau's"  hatch,  was  a  block,  and  through 
this  block  a  fall  was  rove,  one  end  of  whioh  was  fitted  with  a 
hook,  while  the  other  end  led  to  the  steam  winch  aboard  the 
"Xoean."  The  purpose  of  i^aid  hook  was  to  attach  said  fall  to 
the  sling  loads  of  sugar  for  the  purpose  of  lifting  them  from 
the  hold  of  said  *'Noeau;"  attached  to  the  foremast  of  said 
"Noeau"  was  a  gaff  with  a  block  made  fast  to  its  outer  end,  and 
through  this  block  was  rove  a  rope  commonly  known  as  the 
burdten  line.  This  burden  line  was  made  fast  to  the  aforesaid 
donkey  fall  and  permanently  oanneeted  with  it  and  designed  to 
work  with  it.  The  object  of  said  donkey  fall  was  to  hoist,  the 
sling  load  out  of  the  steamer  hold;  and  the  object  of  the  burden 
line,  oonntected  as  aforeeaid  with  said  block  at  the  end  of  said 
gaff  was  to  swing  the  sling  load  from  over  the  ^^Noeau" 
to  over  the  "Irmgard,"  from  whioh  deck  said  sugar 
would  pass  into  tie  liold  of  the  "Irmgard"  by  chutes.  As  the 
feling  load  of  sugar  rises  out  of  the  hold  of  the  "Xoeau,"  the 
member  of  tiie  crew  of  said  "Noeau"  in  charge  of  said  burden 
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line  takes  in  the  slack  thereof,  so  that  when  the  "Noeau V  winch 
eases  up  on.  the  donkiey  fall  the  weight  of  the  sling  load  is  re- 
ceived by  the  said  burden  line  and  as  said  burden  line  lowers 
the  sling  load  to  the  deck  of  the  "Irmgard,"  the  member  of  the 
crew  of  the  "Noeau"  in  charge  of  the  winch,  then  slowly  slacks 
away  on  said  donkey  fall,  and  thus  said  donkey  fall  does  the 
work  of  transferring  said  siugar,  until  each  sling  load  is  transfer 
1"^  to  the  said  burden  line,  and  th"ereaf  ter  the  work  is  completed 
bv  the  burden,  line. 

It  further  wm  brouglit  ouit  on  the  hearing  thait  the  duty  of 
the  man  ait  the  burden  line  was  to  wrap  the  said  burden  line 
around  a  post  or  dolly  head,  so-called,  so  as  to  ease  do^vn  the 
sling  load  of  sugar  on  to  the  deck  of  the  "Irmgard." 

It  is  admitted  that  each  sling  load  of  sugar  made  up  in  this 
cargo,  contained  ten  bags,  each  bag  of  the  average  weight  of 
125  pounds. 

It  is  also  admitted  that  the  libcUanit  was  neither  a  member  of 
the  crew  of  the  "Noeau''  nor  a  fellow  ^>ervant  or  workman  of 
any  naember  of  said  crew;  and  that  he  was  not  engagjed  in 
transferring  the  sugar  from  the  "Xoeau"  to  the  "Irmgard;"  that 
no  machinery  or  appliances  used  were  owned  or  operated  by  the 
"Imgard"  nor  was  any  member  of  her  crew  used  in  transfer- 
ing  this  freight  to  the  "Irmgard." 

It  further  appears  that  when  the  firet  sling  load  of  sugar  was 
being  transfen<ed  from  the  "Xoeau"  to  the  "Imigard,"  and  was 
over  its  deck,  it  struck  the  libellant,  who  was  on  the  deck  of  th^ 
"Irmgard,"  knocked  him  down,  rendered  him  senselees  and  broke 
his  right  leg  below  tlie  knee;  that  libellant  Avas  therafter  removed 
to  the  Queen's  Hospital  in  Honolulu,  where  he  remained,  imder- 
going  medical  treatment  until  May  5,  1902. 

The  question  involved  in  this  ea?e  is  one  of  negligenceu  Con- 
ceding the  fact  to  be  admitted  that  libellant  received  the  injury 
for  which  he  claims  damages,  was  such  injury  the  direct  result  of 
the  defendant's  negligence,  or  was  there  suoh  contributory  neg- 
ligence on  the  part  of  the  libellant  as  to  defeat  his  recovery  of 
damages? 
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It  is  a  well  known  principle  of  law  in  cases  of  this  oharaeter 
that  n^ligemce  of  the  plaintiff  must  have  contributed  directly  to 
produce  the  injury  in  order  to  defeat  hfe  recovery.  In  other 
words,  his  negligence  must  have  been  such  that  but  for  it  the 
injury  could  not  have  happeuted. 

Wharton  on  Negligenoe,  302;  Railroad  Company  v,  Jones, 
95  U.  S.  439;  iMark  v.  Hudson,  etc.,  B.  Co.,  56  How.  Pr.  108; 
IJarvey,  Admhmtrator,  etc.,  v.  The  Ncic  York  Central  and 
IJndson  River  R.  R.  Co.,  19  Hun.  (N.  Y.)  556;  Kennard  v. 
Burton,  43  Am.  Dec.  249;  (25  Me.  39);  Halej/  v.  Earl,  30  N. 
Y.  208. 

And  the  principle  is  equally  well  established,  that  the  neg- 
ligence of  the  defendant  camuot  be  excusied  on  the  score  of  the 
neg»ligence  of  the  plaintiff.  While  the  theory  that  every  man 
must  look  out  for  himself  prevails  in  so  far  that  he  shall  not 
placte  himself  deliberately  in  the  way  of  injury,  yet  the  law 
contemplates  that  every  man  in  his  relation  towards  oitheri»,  sliall 
conduct  himself  with  reasonable  care  and  prudence,  no  matter 
what  the  imprudence  of  others  may  be;  and  if  by  so  conducting 
himself  hie  can  avoid  injury  to  the  person  or  property  of  others, 
he  is  liable  for  any  injury  resulting  from  a  neglect  to  exercise 
such  reasonable  care  and  prudence. 

Inland  i&  Seaboard  Coasting  Co.  v.  Tolson,  139  IT.  S.  551; 
ilh-and  Trunk  Railway  Co.  v.  Ives,  144  U.  S.  408,  429;  Need- 
ham  V.  S.  F.  &  S.  P.  R.  Co.,  37  Gal.  409,  419-20;  Essery  v. 
aV.  p.  Co.,  103  Oal.  541,  544-5;  Lee  v.  Market  Sit.  Ry.  Co.,  135 
Cal.  293,  295-6;  Baltimore  &  0.  R.  R.  Co.  v.  Hellenthal,  gg 
Fed.  116,  120-1. 

"It  is  correctly  stated  that  generally  between  perione  standing 
in  no  particular  rela.tion  to  each  other,  as  in  this  case,  that  alone 
is  reasonable  care,  which  in  the  judgment  of  men  in  general,  is 
l)roportionate  to  the  probability  of  injury  to  others;  and,  conse- 
quently, he  who  does  what  is  more  than  ordinarily  dangerous 
is  bound  to  use  more  than  ordinary  care."  {Morgan  v.  Cow,  22 
lUo.  373;  Durant  v.  Palmef%  29  K  J.  L.  544,  546.) 

"The  meaaure  of  care  against  aocident  which  one  must  take 
to  avoid  responsibility  is  that  which  a  person  of  ordinary  pru- 
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dienoe  and  cauition  would  use  if  his  own  interwts  were  to  be 
affected  and  the  whole  risk  were  his  own/'  (The  Nitro-GlyccHne 
Case,  16  Wall  524.) 

It  is  claimed  in  this  ease,  as  in  almost  all  casee  of  a  similar 
charaeteir,  that  the  libellaffwt's  injury  was  duo  to  his  own  nesjli- 
gence  and  cairelessness;  and  that  in  this  instance  tlie  neg'ligence 
confiSsted  in  not  only  not  heedinf^  tiie  alleged  warnings  from 
the  "I^^oeau,"  at  or  about  the  time  tlie  ^r^t  sling  load  of  susar 
wsi8  coming  over  to  the  "Irmgard,"  but  in  apparently  dfeliberate- 
ly  placing  himself  in  danger  of  losing  his  life  or  limb  by  walk- 
ing toward  the  sling  load  of  sugar  Si^  it  was  swinging  rapidly 
toward  him. 

It  must  be  confessed  this  latter  contention  of  counf^l  for  de- 
fendant, does  not  appeal  to  the  common  sense  of  the  Court  or  iia 
experience  of  men  in  general.  While  it  is  true  that  in  moments 
of  great  personal  peril,  a  man  may  under  the  excitement  of  the 
moment  fail  to  act  with  the  cool,  deliberate  judgiment  that  may 
characterize  him  in  the  ordinary  occurrences  of  life,  but  may, 
imder  the  stress  of  excitement,  do  exactly  the  reverse  of  that 
which  is  best  for  his  safetv,  vet  Courts  do  not  as  a  rule  treat 
such  conduct  as  contributory  negligence. 

"A  pfeJTBon  of  ordinary  intelligence  will  not  purposely  expose 
himself  to  danger."  Cassidy,  AdmistraJ^yTj  eic.^  v.  AwjclL 
Town  Treasurer,  12  R.  I.  447.  "The  instinct  of  self-preserva- 
tion is  strong  in  human  nature  and  stands  for  proof  of  care." 
Allen  V.  Willard,  57  Pa.  St.  374;  Clev<l(vn<t  and  Pittsburfj  R. 
/?.  Co.  V.  Roican  ef  iix.  66  Id.  393;  Thomas,  AdniW,  etc.,  i\  The 
Delaware,  Lackawanna  <6  Western  R.  Co.,  8  Fed.  Rep.  729, 
731. 

But  19  such  oontentian  borne  out  by  the  teetimoaiy  in  this 
cc^?  While  it  is  true  that  Porter,  the  engineer  of  the  **Noeau," 
testified  strongly  that  Lorenzen  stepped  forward  two  and  a  half 
feet  to  meet  the  sling  of  sugar,  and  was  struck  in  the  front  and 
knocked  doAvn  by  th©  sling  load,  yet  he  is  the  solitary  witn<?8S 
in  the  caifc  who  ^o  testified;  and  as  I  have  before  stated,  such  a 
statement  of  fact  does  not  app^  to  the  reason  of  the  Court  aside 
from  a  consideration  of  the  other  flatly  contradiotory  evidence 
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upon  the  same  poiiut.  Lorenzen  testified  to  the  effect  that  ho 
had  been  sdtting  on  the  rail  of  the  "Irragard"  when  he  saw  the 
sugar  was  about  to  be  lifted  out  of  the  hold  of  the  "Noeau,"  but 
before  it  had  reached  the  top  of  the  hatch,  he  got  down  and 
walked  forwaid,  away  from  the  after  ha.toh  of  the  "Inngard," 
where  the  sug^r  was  supposed  to  land;  that  he  heard  nothing  in 
the  way  of  warning  from  the  "Xoeau"  until  a  voice  called  out, 
**hold  on,  hold  on/'  when  h!e  looked  and  the  sling  load  Avas  upon 
him,  struck  him  on  the  shoulder,  when  he  fell  under  its  weight, 
and  the  load  ajgiain  struck  him  on  the  knee  and  broke  his  right 
leg. 

Captain  Schmidt  of  the  *'Irmgard"  testified  that  at  the  time 
the  accident  happened  "He  (Lorenzen)  was  doing  nothing;  I  did 
not  observe  him  carefully;  I  was  watching  tbe  sugar  more  than 
the  majte."  It  appear?  from  the  deposition  of  ^Ir.  Krause,  the 
second  mate  of  the  "Irmgard,"  that  he  testified  on  this  point  as. 
follows: 

Q.     "When  thfe  firat  sling  load  of  sug^r  came  over,  what  was 
he  (the  libellant)  doing? 

A.     Walking. 

Q.  In  what  direction  was  he  going? 

A.  He  was  going  forward  at  the  time. 

Q.  On  which  side  of  tlie  ship? 

A.  On  the  port  side. 

Q.  Did  you  notice  where  the  sugar  struck  him? 

A.  Eigjht  back  of  the  shoulder. 

Q.  What  did  it  do  to  him  ? 

A.  Rolled  him  over,  knocked  him  down  and  rolled  him  over.. 


Q.  What  knocked  him  down,  the  sugar  or  the  fenders? 

A.  The  sugar. 

Q.  Did  you  notice  whether  he  made  any  attempt  to  look 
out? 

A.  Yes,  air,  he  did. 

Q.  What  was  it? 

A.  He  tried  to  run  forward. 


18— u.   s.  D. 
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Q.     And  it  struck  him  before  he  got  forward? 

A.     Yes,  sir." 

Peahi,  a  stevedore,  then  working  on  the  "Irmgard/'  toBtified 
that  "when  the  ^iigar  was  in  the  act  of  being  slung  over,  the 
mate  began  to  move  forward  towards  the  bow  of  the  T^rmgard,' 
when  the  sugar  struck  hdm  on  the  shoulder;  that  he  fell  down 
Iby  the  blow  of  the  sugar  and  as  he  went  down  the  sugar  went 
Tight  on  his  leg  and  broke  his  leg."  Punaloa,  also  a  stevedore, 
then  on  the  "Irmgard,"  testified  thait  while  they  were  fixing  the 
•chutes  on  the  ^'Irmgard,"  "the  mate  left  the  hatch  and  walked — 

•that  is,  went  toAvards  the  bow  in  a  sort  of  diagonal  way, 

■when  the  sugar  struck  him,  it  titruck  him  on  the  shoulder  blade;" 
wliile  Oomi,  amother  stevedore,  testified  practically  to  the  same 
effect,  "tlmt  he  was  walking  forward  when  he  was  struck  by  the 
sling  load  of  sugar,  and  he  Avas  struck  from  behind." 

In  addition  to  the  foregoing,  the  testimony  of  Gahxin,  the  tally 
clerk  of  Sohaefer  &  Co.  on  board  the  **Noeau,"  taking  tally  of 
lie  sugar  at  the  time  of  the  ajcddeint,  is  indireotly  strongly  cor- 
roborative of  the  fact  that  libellant  was  going  forward  when 
struck  by  the  sling  of  sugar,  and  is  in  contradiction  of  the  testi- 
mony of  Porter,  the  engineer  of  the  ^^Noeau."  Grahan  says  that 
•^Vhen  the  sujg;ar  was  coming  over,  he  (Lorenzen)  was  ten  feet, 
seven  or  eight  feet,  or  nearly  ten  feet  from  the  after  hatch  of  the 
^Irmgard;'  "  and  when  he  was  injured,  "he  was  lying  on  the 
•deck  thirteen  or  fourteen  feet  from  the  forward  part  of  the 
hatch."  Kaanana,  the  man  from  the  "Noeau"  sent  over  to  sew 
any  broken  bags,  testified  that  when  he  first  saw  Lorenzen  he 
was  standing  at  tihe  rail  of  the  "Irmgard,"  somewhat  forward  of 
the  hatch;  but  he  afterwards  saw  him  lifted  up  from  a  place 
a.bout  nine  feet  forward  of  the  hatch,  not  the  place  where  be 
saw  him  firet. 

TheUe  seems  to  be  no  reasonable  explanation  for  this  change 
-of  position  testified  to  by  both  of  these  Avitnesses,  other  than 
upon  the  legitimate  assumption  that  Lorenzen  had  moved  for- 
ward and  was  moaning  forward  when  the  sugar  struck  him.  I 
tliink  it  is  clearlv  in  evidence  that  the  libellant  did  all  he  could 
to  avoid  the  injury.     The  evidence  of  the  physician  who  at- 
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tended  him  directly  after  the  injurj'^  is  also  corroborative  of  the 
blow  being  from  behind.  Dr.  Sinclair  testified  that  the  bruise 
upon  the  sihoiildier  "was  excessively  severe." 

Upon  this  question  of  warnings  having  been  given,  the  evi- 
dence is  conflicting;  no  two  witneesee  tesrtifying  to  a  like  state 
of  facts.  While  I  am  inclined  to  think  it  possible  that  some 
sort  of  warning  may  have  been  given  of  the  cxxming  over  of  the 
sugar,  yet  it  would  be  difficult  to  elucidate  from  the  mass  of 
contradictory  testimony  just  what  the  wamingis  were  or  by 
whom  given ;  some  of  the  witneeaes  testifying  that  the  warnings 
canue  from  the  "Irmgard"  and.  oth^eirs  that  they  came  from  tihe 
"Noeau" ;  while  many  testify  that  there  were  no  wamings,  other 
than  the  words  ^'hold  on,  hold  on/'  from  Captain  Peteraieinj  to 
the  burden  man.  OaptaJn  Petersen  of  the  "Noeau"  testified 
that  he  said  ^*look  out  tlie  sugar  is  coming"  when  the  sugar 
was  in  the  air,  after  it  had  been  lifted  out  of  the  hold  of  the 
"Noeau;"  Porter,  the  eoigineer  of  the  "Noeau,"  says  the  cap- 
tain (Peteireen)  called  out  "stand  clear" ;  while  the  tally  clerk, 
Harry  Gahan,  testified  that  Captain  Petersen  called  out  "to  look 
out  on  deck."  Schultz,  the  mate  of  thie  "Noeau",  wtho  did  not 
see  the  accident,  said  that  while  in  his  room,  he  heard  a  lot  of 
yelling,  "giet  out  of  the  way,  stand  clear." 

But  no  one  of  the  witnesses  introduced  by  plaintiff  testified 
to  having  heard  anything  but  the  "hold  on,  hold  on"  referred 
to  by  Lorenzen,  just  before  the  sling  load  struck  him.  Captain 
Schmidt  of  the  "Irmgard,"  who  had  no  reason  to  be  other  than 
a  pterfeotly  disinterested  witness,  testified  as  follows: 

"Q.  Before  this  first  sling  load  of  sugar^was  tranijferred 
from  the  ^Xoeau'  to  the  *Irmgard',  did  you  hear  anybody,  did 
you  hear  Captain  Petereen  or  anybody  call  out  or  say  anything 
i^elative  to  the  sugar  coming  aboard?  (A)  Not  that  I  remem- 
ber befone  the  first  sling  load  came  over.  (Q)  You  did  not 
hear  anything?  (A)  Not  before  the  first  load.  (Q)  When 
was  the  first  time  you  heard  anything?  (A)  The  firet  time 
I  recollect  htearing  anything  was  when  I  heard  ^hold  on,  hold 
on';  that  was  the  fir^  time  I  recollect." 
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And  Mr.  Krangse,  the  second  officer  of  the  "Irmgard",  alan 
bears  ooit  the  testimony  of  Lorenzen  in  ibis  regard,  ae  he  swore 
a$  follows: 

"Q.  Alt  the  time  of  this  occurrence  or  at  the  time  of  ihb 
mattea*  of  which  we  have  just  been  talking  about^  or  just  pre- 
vious to  that  time,  did  you  hear  any  shouts  or  any  calls  from 
anybody  aboard  the  'Noeaiu'  as  relative  to  the  fact  that  the  sugar 
was  coming  aboard  the  ^rmgard'?     (A)     I  heard  a  call  from 

our  vessel  %  look  out' (Q.)       Did  you  hear  Captain 

Peteraen  call  out?    (A.)  No,  air.     (Q.)     Didn't  you  hiear  any- 
body from  the  'Noeau'  call?    (A.)    No,  sir." 

Peahi  testified  thajt  he  heard  nothing  from  the  "Noeau"  just 
before  the  sugar  came  over;  while  Punuloa  upon  being  asked 
whether  "wh«en  the  sugar  was  being  sueppendod  from  the  donkey 
fall  just  above  the  hold  of  the  "Noeau"  or  shortly  after,  he 
heaid  Oaptain  Petersen  say  anything",  he  answered  "no,  he  did 
not." 

The  court  is  forced  to  the  conclusion  that  thieve  alleged  warn- 
ings, if  given  at  all,  were  not  brought  home  to  the  lil>ellaiit, 
and  it  appears  clear  that  they  were  not  alone  not  brought  home 
to  him,  but  ther-e  is  no  testimony  that  any  onfe  on  the  "Irm^-rd" 
heard  the  warnings  if  any,  rendering  more  probable  the  tnnh 
of  the  statement  of  Lorenzen  that  be  did  not  hear  them.  But 
even  if  the  ^vamings  had  been  heard  by  Lorenzen  and  disre- 
garded by  him,  thus  showing  a  degree  of  negligence  on  his  part, 
that  would  not  have  relieved  the  defendant  from  the  results  of 
its  negliglencfei,  if  any,  if  by  the  exercise  of  reasonable  care  it 
could  have  avoided  the  conaequence  of  the  libellanit's  negligence. 
(Tnlatid  &  Seaboard  Coasting  Go.  v.  Tolson^  139  U.  S.  551, 
558). 

It  is  evident  from  the  testimony  of  the  witnessies  for  the  de- 
fendant, and  especially  from  that  of  Captain  Petersen,  that  the 
transferring  of  the  first  load  of  sugar  is  a  very  dangerous  oper- 
ation from  the  fact  that  it  is  difficult  to  tell  just  wherc-  ihe 
sugar  will  land,  or  how  the  macliinery  is  going  to  operate.  If 
this  be  so  then  the  utmost  (?are  should  have  been  used  in  the 
handling  of  the  apparatus.     But  was  this  done? 
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• 

It  is  shown  that  all  of  «the  rope  used  in  th^e  handling  of  this 
sugar  waa  new  rope;  and  there  is  some  proof  that  the  pope 
fcstretohed,  Captain  Petersen  testifying  that  the  forward  guy 
stretched  sonDe  five  feet.  There  is  other  testimony  tihat  it  prob- 
ably stretched  some  two  or  three  feet,  which  I  am  inclined  to 
believe  ls  nearer  the  truth.  It  is  a  matter  of  common  know- 
ledge that  niew  rope  Avill  stretch.  Petersen  claimed  to  be  an 
experienced  marin-er,  and  he  should  have  knoAvn  this  fact  and 
guarded  against  it.  But  it  is  directly  in  proof  that  no  teeit  was 
made  of  the  ropes,  before  the  work  of  transferring  the  sugar 
began. 

But,  admitting  that  the  rope  stretdied  five  feet,  it  would  only 
have  changed  the  portion  of  the  sugar  whiere  it  struck  the  deck 
of  the  ^^Irmgard"  five  feet;  and  if  it  had  not  stretcihed,  the 
sugar  \^'ould  have  landed  about  eight  feet  forward  of  the  hatoh, 
as  it  is  beyond  dispute  the  sugar  struck  Lorenzen  some  thirteen 
feet  forward  of  the  hatch,  when  it  should  have  landed  near,  or 
somewhere  near  tlie  edge  of  the  ha'tch. 

When  this  sling  load  of  sugar  containing  1250  pounds  weight 
was  hodsted  out  of  the  hold  of  the  "Noeau",  and  suspended  from 
the  donkey  fall,  it  appeana  tliat  the  strain  was  then  transferred 
from  the  donkey  fall  to  the  burden  line,  and  the  burden 
man's  duty  was  to  lower  away  slowly  to  the  deck  of  the  "Irm- 
g^rd",  after  the  donkey  man  has  swung  out  the  load  free  of  the 
deck  of  thle  "l^oeau";  and  in  order  to  control  his  burden  line, 
the  burden  man  is  supposed  to  take  sufiicient  turns  of  tlie  line 
around  a  post  or  ^^dolly  head"  so-called.  In  this  instance,  when 
the  sling  load  was  suspended  on  tiie  burden  line,  the  man  at  thSe 
"dolly  hlead"  wrapped  the  rope  around  three  times,  but  was  uiir 
able  to  control  its  fall. 

Kalanhi,  the  burden  line  man,  testifiied: 

^^  When  the  sling  first  commenced  to  come  do^vn,  I  was  ordered 
to  hold  on  to  the  slack  and  as  the  sling  of  sugar  came  down  it 
had  such  a  weight  I  couldn't  very  well  hold  it;  there  was  some 
slack  going  through  my  hands;  I  suppose  that  was  the  time  the 
man  was  hurt  because  the  sugar  \vafi  too  heavy." 
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He  further  teBtified  that  the  capftain  of  the  "Xoeaii"  told  him 
to  "hold  on" ;  that  he  held  on  "for  a  good  ^vhile,  a  little  while", 
but  tlia/t  the  rope  oommenced  to  run  again.  "The  weight  of 
the  sugar  made  it  run." 

Hie  fuiitlier  testified,  "that  if  he  had  more  turns  around  the 
doll  J  head  he  oould  have  stopped  it;  that  would  have  fastened 
it  alitoigetheir" ;  while  Captain  Peteipsen  testified : 

"He  tried  to  hold  on  fk>  that  the  sugar  would  remain  in  the 
air  and  not  strike  the  deck,  and  he  couldn't  do  it." 

And  Captain  Peftersen  further  testified: 

"That  ait  the  first  sling  load  the  burden  man  took  only  three 
turns  around  thie  dolly  head  but  he  used  four  turns  thereafter 
because  he  saw  that  he  could  not  hold  it  with  three." 

This  testimony  was  brought  out  upon  the  direct  examination 
of  this  witness.  It  is  dear  that  the  kernel  of  this  case  is  right 
here.  ThreJe  turns  were  taken  round  the  "dollv  head"  alone, 
and  this  man's  injuiy  was  the  result;  after  that  four  turns  were 
taken  and  no  more  difficulty  was  experienced  but  the  fall  of  tlie 
sling  load  of  sugar  was  controlled.  That  the  reason  why  the 
man  at  the  burdeni  line  could  not  control  or  hold  the  aling  of 
sugar  was  that  he  had  not  taken  wraps  enough  aroim:d  the  "dolly 
head"  seems  to  be  clear.  It  was  his  duty  to  have  seen  this  and 
remedied  it,  and  it  was  tlie  duty  of  thie  captain  of  the  "Noeau ' 
to  have  realized  this  and  ordered  the  man  at  the  burden  line  to 
take  another  w-rap,  and  to  see  that  it  was  done^  Captain  Peter- 
sen admitted  that  the  burdien  line  if  held  under  control,  while 
the  sugar  was  being  landed  on  the  deck  of  the  "Irmgard", 
would  have  doubtless  placed  it  in  its  proper  place,  and  inferen- 
tially  avoided  thifi  accident.  That  is  what  the  burdtem  line  is  for, 
and  that  is  what  the  bnrden  man  is  for.  And  the  fact  that  after 
the  occurrence  of  the  accident,  it  is  in  testimony  tliat  four  wraps 
i-ound  the  "dolly  head"  were  taken,  is  a  ^gnificant  one. 

It  is  truie  that  the  testimony  of  the  officers  and  men  of  the 
"I^'oeau"  was  somewhat  shadowy  as  to  whether  the  sling  load 
of  sugar  went  down  too  fast  or  not  Captain  Peteraen  evaded 
the  direct  question  of  the  court  on  this  point;  but  the  weight 
of  the  evidience  bears  out  tlie  theory  tliat  the  burden  line  man 
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lost  all  contral  ovor  the  fall  of  the  sugar,  aiid  that  it  dropped  by 
its  awn  weight,  poeaibly  not  so  rapidly  as  was  said  by  libellant 
'^like  a  cannon  ball",  but  certadnly  as  fast  aa  gravitation  could 
cany  it  down. 

That  the  injury  to  libellant  was  caused  by  the  improper  hand- 
ling of  the  appliances  and  gear  of  the  "^oeau"  by  the  officers 
and  crew  thereof,  who  had  exclusive  conitrol  of  the  same  in  tho- 
transfer  of  this  sugar  is  plain,  after  a  consideraition  of  all  tJie- 
evidence;  and  th«e  fact  of  this  exclusive  control  is  an  important 
element  in  this  class  of  cases.  Miller  v.  Oceanic  Steamship  Co., 
of  Savannah,  118  N.  Y.  199,  208-9;  Cummim/s  v.  National 
Furnace  Co,,  60  Wise.  603,  612;  The  Robert  Leicers,  Estee, 
J.,  decided  Mar.  27,  1901;  (1)  The  Robert  Leivers  Company 
V.  Eekauoha,  114  Fed.  Bep.  849.  And  especially  is  this  so  in 
Yieiw  of  the  fact  that  the  Oourt  is  unable  to  hold  that  there  was 
contributory  negligjence  on  the  part  of  the  libellant. 

Xow  as  to  the  amoimt  of  damages.  There  is  no  question  as 
to  the  injury  to  the  libellant  and  he  is  en/titled  to  some  damages, 
not  alone  for  the  pain  and  suffering  produced  by  the  injury, 
but  also  for  the  possible  length  of  time  that  he  may  be  incapa- 
citated from  pureuiiigt  his  calling  of  seaman. 

It  is  in  evidence  that  Lonenzen  was  acting  as  first  officer  of 
the  "Irmgard",  at  a  salary  of  sixty  dollars  per  month  when  the 
accident  occurred;  tliat  he  was  physically  a  sound,  well  man 
when  he  was  injured ;  that  he  holds  a  certificate  as  first  officer  for 
sail  and  a  certificate  as  second  officer  for  steam.  It  seems  r^eason- 
able  to  suppose  that  if  this  injury  had  not  been  inflicted,  ho 
would  have  been  a  sound  man  and  able  to  pursue  his  oalling^^ 
uninterruptedly  at  a  salarv'  of  at  least  «ixty  dollars  per  moiuth 
for  many  years  to  come.  Dr.  Taylor,  an  expert  called  for  th& 
defendant,  testified  tliat  in  his  judgment,  while  the  injury  was 
permanent^  yet  the  body  of  libellant  would  adjust  itslelf  in  time 
to  the  shortness  of  the  injured  leg,  and  that  he  thougiit  "at  the- 
end  of  two  yeairs  the  le«g  will  be  as  useful  as  it  was  befone  it  wa* 
hurt''  I  am  inclined  to  think  that  this  is  so,  and  being  so  that 
at  the  end  of  two  vears  he  will  be  able  to  resume  his  vocation  of 
seaman,  if  not  possibly  before  that  time.     I  will  therefore  allow 
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libellamt  the  sum  of  fourteen  hundred  and  forty  dollars,  being 
the  amount  of  wages  at  the  rate  of  sixty  dollars  per  month, 
Tvhieh  it  is  reasonable  to  a?sume  he  would  have  beien  able  to 
earn  in  two  years  from  the  time  of  the  injury,  had  he  not  been 
deprived  of  the  ability  to  do  so  by  this  injury. 

In  addition  thereto,  libelknt  is  entitled  to  something  for  the 
injury  itself  and  the  pain  and  suffering  consequent  thereon. 
The  evidence  shows,  that  the  injury  Avas  a  very  grave  one;  in 
fact  aooording  to  both  the  teetiraony  of  Dr.  Humphri;^  and  Dr. 
Taylor,  thie  injury  is  permanent,  although  the  disability  doubt- 
lees  is  not.  That  while  the  bones  have  knit,  the  joinder  isi  not 
perfect,  but  is  an  overlapping  one;  that  tliere  is  a  curvature  and 
•the  log  will  continue  to  be  from  three  quarters  of  an  inch  to  an 
inch  shorter'  than  the  other.  In  addition  to  the  breaking  of  the 
ie^,  the  libellant  suffered  grave  bruises,  the  brui^  on  the  shoul- 
der being  "excessively  severe".  lie  was  confined  to  the  Quten  s 
Hospital  for  three  montlis  and  some  few  days,  suffering  much 
pain;  and  it  is  in  evidence  that  lite  still  suffers  pain  and  accord- 
ing to  Dr.  Ilumphris,  there  is  a  possibility  that  he  will  alwa}"3 
.•buffer  pain.  It  is  difficult  to  measure  j>ain  in  money.  In  most 
•of  the  cases  examined  by  the  court,  wherein  injuries  of  a  similar 
nature  were  sustained,  the  average  damages  aasoised  is  about 
four  thousand  dollare,  in  full  of  evers'^thiiig.  However,  in  tlie 
main,  tlieee  cases  show  an  injury  if  not  greater  at  the  outset,  yet 
more  severe  in  the  ix>nnaneiit  disabling  effects  than  in  the  case. 
at  bar.  I  am  therefore  of  opinion  that  in  view  of  all  the  cir- 
•cumstancee  of  this  case,  the  sum  of  fifteen  himdiied  dollars  would 
be  a  fair  compensation  for  the  extra  pain  and  suffering  endured 
by  libellant  and  will  allow  that  amount  in  addition  to  the  four- 
teen hundred  and  forty  dollars  already  allowed,  making  a  total 
of  two  thousand  ninie  hundred  and  forty  dollars,  together  witli 
■costs  of  suit." 

Lot  judgment  be  entered  in  acconlance  herewith. 
(1)     See  a^ite,  Kckauohu  v.  Schooner  Jiobcrt  Ijewers  Com- 
pany, page  75. 
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W.  H.  HOLLAND  v.  STEAMSHIP  "HELENE",  WILDER 
STEAMSHIP  COMPANY,  intervemar. 

Decided:     July  26,  1902. 

1.  By  the  Act  of  February  18,  1895,  Vol.  28,  (J.  S.  Stats,  at  Large,  p. 
667,  the  proYisions  of  Section  45^6,  R.  S.  U.  S.,  which  eocempt  the 
wagpes  due  or  accruing  to  any  seaman  '*from  attachment  or  ar- 
restment in  any  court,"  are  made  applicable  to  all  seamen  engaged 
in  the  "coastwise  trade"  who  ship  before  a  United  States  Ship- 
ping Commissioner. 

2.  In  an  action  brought  by  the  engineer  of  the  steamship  Helene, 
admitted  to  be  a  vessel  engaged  in  the  ''coastwise  trade,"  which 
action  is  based  on  Section  4546  of  the  R.  S.  U.  S.,  and  where  it 
appeared  that  in  an  action  befone  the  District  Magistrate  of  Hon- 
olulu, a  judgment  was  rendered  against  llbeilant,  and  his  wages 
in  the  hanas  of  the  Wilder  Steamship  Company  had  been  gar- 
nisheed,  which  company  had  thereupon  refused  to  pay  libellant 
the  same;  and  it  being  shown  that  libellant  had  signed  before  a 
'Shipping  Commissioner  at  San  Francisco,  when  entering  the  ser- 
vice of  the  Wilder  Steamship  Company; 

Held,  that  under  the  provisions  of  the  Act  of  February  18,  1895,  Vol. 
28,  U.  S.  Stats,  at  Large,  p.  667,  the  wages  of  said  libellant  were 
exempt  from  garnishment,  and  the  Wilder  Steamship  Company 
ordered  to  pay  to  the  libellant  the  wages  sued  for. 

3.  The  wages  of  libellant  are  furiner  exempt  from  garnishment  un- 
der the  provisions  of  Section  8  of  an  Act  of  the  Legislature  of  the 
Territory  of  Hawaii,  entitled  "An  Act  to  provide  for  the  exemption 
of  certain  personal   property  from  attachment,  execution,  distress 

and  forced  sale  of  every  description "  passed  April  2-*,  1901; 

it  being  admitted  that  he  is  the  head  of  a  family,  earning  less  than 
^200  a  month. 

In  Admiralty.     Proceeding  Under  Section  4546  R.  S.  U.  S. 

T.  I,  Dillon^  proctor  for  complaint. 

Kinney y  Ballou  <&  McClmichati,  proctors  for  intervenor. 

Estee,  J.  This  is  a  proceeding  under  Section  4546  of  the 
Revised  Statutes  of  the  United  States  which  provides  as  follows: 

'^Whenever  the  wages  of  any  seaman  are  not  paid  within  ten 
days  after  the  time  when  the  same  ought  to  be  paid  acoording 
to  tlie  provisions  of  this  Title,  or  any  dispute  arises  between  the 
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• 

masfber  and  aeanwm  touching  w&geBy  the  district  judgie  far  the 

judicial  distriot  where  the  ve»5Siel  is, may  giimmon.  the 

master  of  such  veeBcl  to  appeiar  before  him  to  show  cause  why 
process  should  not  isBiie  against  such  vessel,  her  tackle,  apparel, 
and  furniture  according  to  the  couiv^  of  admiralty  courts^  to 
answer  for  the  wages." 

The  complainant  in  this  case  is  the  enganeer  of  the  steamsliip 
"Helene"  belonging  to  the  Wilder  Steamship  Company  and  ply- 
ing between  the  Islands  of  the  Hawaiian  group. 

The  complainant  as  such  engineer  is  in  receipt  of  a  monthly 
salary  of  sixty  dollaais;  during  his  absence  on  one  of  his  inter- 
island  trips,  on  to^wit:  the  28th  day  of  June,  1902,  one  Yee  En 
Kee,  commenced  an  action  at  law  agiaanfit  him  before  the  Hon. 
Lyle  A.  Dickey,  IMstrict  Magistrate  of  Honolulu,  for  an  alleged 
indebtednees  claimed  to  be  due  from  complainant  to  him  in  the 
sum  of  $46.10;  and  in  said  action,  a  gamishmenjt  was  issued 
against  the  Wildier  Steamship  Company,  garnigliing'  the  wages 
of  the  plaintiff  in  its  hands.  There  was  due  from  the  Wilder 
Steamship  Company  to  the  plaintiff  on  the  first  day  of  July, 
1902,  the  sum  of  sixty  dollars,  which  was  one  monith's  wages. 

On  the  7th  day  of  July,  1902,  a  judgment  waa  rendered 
against  the  Wilder  Steamship  Company  as  said  gamiishee  in  the 
sum  of  $46.10  which  said  judgment  still  remains  unpaid.  The 
Wildier  Sbc?amflhip  Company  upon  demand  of  plainstiff  refused 
to  pay  him  his  wages  for  the  month  of  June,  when  the  ?ame 
came  due,  considering  itself  bound  not  to  do  so  undieir  said  gar- 
nishment proceedings. 

Whereupon  the  plaintiff  applied  to  this  court  within  the 
statutory  time,  under  the  provisions  of  Se<?tion  4546  of  the  Re- 
vised Statutes  above  referred  to,  for  an  order  to  show  cause 
directed  to  the  captain  of  the  said  steamshipj'^Helene,"  why  pro- 
cess should  not  issue,  for  the  payment  of  said  wages;  said  plain- 
tiff further  relying  upon  the  provisions  of  Section  4536  of  tlie 
Revised  Statutes  of  tlie  United  States  relative  to  the  exemption 
of  seamen's  wages  from  attachment  or  arpeetment  by  the  order 
of  any  court  An  order  to  show  cause  was  issued  out  of  this 
Court  directed  to  the  master  of  the  said  steamship  "Helene,"  one 
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Donald  F.  Nicholson,  and  to  said  vessel,  in  accordanoe  with,  tlie 
provisions  of  Section  4646  aforesaid. 

Thereupon  the  Wilder  Steamship  Company  filed  an  interven- 
tion in  the  said  proceedings  admitting  all  of  the  facte  above 
stated,  and  alleging  that  the  wages  olaimed  to  be  due  olaimant 
were  duie  firoon  it,  and  setting  up  aa  a  reason  for  its  refusal  to 
pay  tlie  same,  the  gaimishment  and  judgment  of  the  District 
Magistrate;  but  at  the  same  time  depositing  with  the  clerk  of 
this  court  the  sum  of  sixty  dollars,  the  amount  of  wages  claimed 
to  be  due  said  libellant  and  submitting  the  whole  question  to  the 
jurisdiction  of  this  court 

It  was  further  admitted  that  the  complainant  is  the  head  of  a 
family,  earning  wages  less  than  $200  a  month.  The  facts  appear 
to  be  admitted.  The  question  resolves  itself  into  one  of  law 
alone.    Were  libellant's  wages  subject  to  garnishment? 

Whatever  may  have  been  the  inferences  to  be  drawn  from 
those  provisaons  of  the  early  Act  of  Congress  passed  July  20, 
1790,  and  known  as  an  Act  for  the  "government  and  regula- 
tion of  seamen  in  the  merchant  service'',  and  now  embodied  in 
Sections  4530,  4546  and  4547  of  the  Ee\n3ed  Statutes,  as  to 
the  exemption  of  seamien's  wages  from  gamishmenit  or  attach- 
ment, it  is  clear  that  there  was  no  exact  statutory  expression  upon 
this  subject  until  the  jxiaeage  of  the  so-called  Shipping  Com- 
missioner's Act  on  June  7,  1872,  (Sections  4501-4612  R.  S. 
U.  S.);  Section  4536  being  the  special  provision  made  for  thSfl' 
exemption  in  the  followin|gi  terms: 

"No  wages  due  or  accruing  to  any  seaman  or  apprentice  shall 
be  subject  to  attachment  or  arrestment  from  any  court;  and 
every  payment  of  wages  to  a  seaman  or  appi^entice  shall  be  valid 
in  law^not-withstanding  any  previous  sale  or  assignment  of 
wag«e8,  or  of  any  attachment,  incumbrance  or  arrestment  thereon 


j> 


The  point  was  raised  in  this  proceediT\g  that  the  comphiinant 
was  barred  from  the  benefits  of  Section  4536  by  an  Act  of  Con- 
gress of  June  7,  1874,  wherein  it  was  provided  that  none  of  the 
provisions  of  thie  Act  relating  to  Shipping  Commissioners  "^hall 
apply  to  sail  or  steam'  vessels  in  the  coastwise  trade,  except  the 
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coastwise  trade  between  the  Aftlantic  and  Pacific  Coasts " 

I  do  not  deem  it  necessary  to  pass  upon  the  question  of  what 
constitutes  the  coafiftwise  trade  of  the  United  States,  as  it  is 
admitted  for  the  purposes  of  this  easo,  and  the  questions  involved 
that  the  steam  vessels  of  the  Wilder  Steamship  Company,  in- 
cluding the  steamship  **Heleaae,"  are  American  vessels  enigafied  in 
the  coastwise  trada  It  w^ould  seem  from  an  examination  of  the 
Act  of  1874,  that  tlie  provisions  of  Section  4636  do  not  apply 
to  sail  or  steam  vessels  engaged  in  the  coastwise  trade,  althouci^h 
the  decisions  on  this  point  are  widely  conflicting.  In  a  very-  well 
considered  and  exhaustive  opinion  rendered  by  Judge  Benedict, 
in  the  case  of  McCarty  v.  The  Steam  Propeller  City  of  Nt^ 
Bedford,  reported  in  4th  Fed.  818,  in  which  ho  goes  over  the 
entire  field  concerning  the  question  of  sailors'  wages  being  ex- 
empt from  execution,  the  learned  judge  takes  the  ground  that 
the  Act  of  Congress  of  1874  was  not  intended  to  cihange  iho 
terms  of  Section  4536;  that  it  had  been  the  Well  cstabUshed 
history  of  the  admiralty  to  recognize  this  exemption  of  Avageg 
and  that  Section  4536  was  simply  declaratory  of  a  long  exi.^ting 
law,  and  that  it  was  not  reasonable  to  recognize  a  distinction  as 
between  one  class  of  seaman  and  another  class.  Whale  I  am 
inclined  to  give  my  assent  to  tlie  geneipal  reasoning  of  that 
opinion  both  on  this  point  and  on  tihe  other  questions  involved  in 
that  case,  yet  in  view  of  the  decision  of  the  Supreme?  Court  of 
the  United  States  in  the  case  of  the  United  States  v.  The  (h'acc 
Lothrop,  (95  U.  S.  Page  527-532)  holding  that  by  the  Act  of 
1874,  Congress  intended  to  declare  that  the  original  Act  of  1872 
should  not  apply  to  vessels  engaged  in  the  coastwise  trade,  other 
than  the  trade  between  the  Atlantic  and  Pacific  Coasts,  and 
also  in  view  of  the  later  Acts  of  Congress  amiendatory  of  and 
supplementary  to,  the  Shipping  Conrniissioners'  Act,  I  am  forced 
to  the  conclusion  that  the  Act  of  1874,  standing  alone,  might  de- 
feat a  proceeding  of  this  character  in  the  event  the  complainant 
was  employed  on  a  vessel  engaged  in  the  coastwise  trade.  How- 
ever, thei^e  have  been  several  important  amendments  to  the  Ship- 
ping Comm:issioners'  Act  since  the  Act  of  1874,  which  shed  a 
different  light  upon  it. 


HOLLAND  V.  STEAMSHIP  "HELEXE."  285 

In  order  ip  undeip&tand  theee  aiiveaidmeaita  it  must  be  remem- 
bered that  under  the  Act  of  1872,  shipping  articles  were  to  be 
made  in  writing'  or  in  print  with  everv  searaian  before  proceeding 
on  the  voyage,  and  where  the  voyage  was  to  be  a  foreign  one 
(other  than  one  between  the  United  States  and  thie  Eritisih  Nortih 
American  poese^ons  or  the  West  Indies  or  the  Republic  of 
Mexico),  or  w«s  to  bo  from  a  port  of  the  Atlantic  to  a  port  of 
the  Pacific  or  viev  verm^  in  a  vessel  of  a  burden  of  seventy-five 
tons  or  upward,  these  3hiTn>ing  a^cle«  mu^  be  signed  i^  the 
presence  of  a  shipping  commiflBianer,  unlese  there  i&  no  ship- 
ping commissioner  at  the  port,  in  whieli  event  the  collector  of 
customs  or  his  deputy  may  conduct  the  businees  of  such  eom- 
mifisioner  (Section.  4511  R.  S.).  While  it  was  provided  by  Sec- 
tion 4513  R.  S.  TJ.  S.,  that  the  terms  of  Section  4511  '^lall  not 
apply  to masters  of  coaetwise vesseb/' 

In  the  Act  of  June  19,  1886  (Vol.  24,  P.  79-80  U.  S.  Stata) 
this  law  was  amended  in  relation  to  the  shipping  of  seamem  for 
any  vessel  eng-agied  in  the  coastwise  trade  or  tlie  trade  between 
the  United  States  and  Caniada,  or  Newfoundland,  the  "West  In- 
dies and  the  Republic  of  Mexico,  by  permitting  the  shipping 
conrniissionters  to  "ship  and  dischargfe  such  crews  at  the  request 
of  the  master  or  owner  of  the  va=eel " 

Again  on  August  19,  1890,  (Vol.  26  P.  320  U.  S.  Stats.)  it 
was  further  provided  (contemplating  the  possibdJity  of  coreiws  of 
vessels  engaged  in  the  coastwisfe  trade  other  than  foreign,  as 
specified  in  the  Act-  of  1886,  being  shipped  before  the  shipping 
commissioner),  that  certain  provisione  of  the  Revised  Statutes 
should  be  extended  to  such  vessels. 

And  agiaini  in  the  Act  of  February  18,  1895  (Vol.  28,  Page 
667  U.  S.  Stats.)  it  is  finally  provided  that — 

"When  a  crew  is  shipped  by  a  shipping  commissioner  for  any 

American  vessel  in  the  coastwise  trade such  seamen 

shall  be  discharged  and  receive  thleir  wages  as  provided  by  the 

first  clause  of  Section  4529  and  also  by  Sections  4536 

of  the  Revi.9ed  Statutes but  in  all  other  respects  such 

shipment  of  Seamen  and  such  shipping  agreement  shall  be  re- 
garded as  if  both  shipment  and  agreement  had  been  entered  into 
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between  the  master  of  the  vossl  and  a  seaman  without  going  be- 
fore a  shipping  commissioner." 

It  seeme  to  be  clear  that  in  addition  to  the  extension  of  the 
other  provisions  of  the  Revised  Statutes  enumerated  in  said  Act, 
it  was  the  intention  of  Congrees  to  remove  the  limitations  arising 
through  the  Act  of  1874,  in  relation  to  the  exemptions  of  sea- 
men's wages  in  the  coastwise  trade,  from  all  seamen  ahipping  on 
vessels  engaged  in  that  trade,  who  shipped  before  a  shipping 
commissioner. 

It  is  admitted  that  the  contract  signed  by  complainant  when 
entering  the  service  of  the  Wilder  Steamship  Oompany  was  so 
signed  before  a  shipping  commissioner  at  San  Francisco. 

Seamen's  wages  have  been,  at  all  times  gfuarded  by  the  laws 
of  all  civilized  countries,  until,  as  was  well  said  by  Mr.  Justicfe 
Ware,  the  protection  of  seamen's  wages  has  become  'the  com- 
mon law  of  the  lEJea."  And  while  a  few  ca^ee  are  found  in  the 
books  where  attempts  have  been  made  as  in  this  case,  to  gar- 
rishee  tlie  wajges  of  saUora  by  inferior  local  law  courts,  yet  sa 
far  as  I  can  find  in  no  single  instance  have  the  attempts  suc- 
ceeded. ^^ 

It  is  indeed  a  part  of  international  law  to  protect  sailors' 
wages.  This  has  been  done  as  a  matter  of  public  policy.  Their 
duties  are  fraught  with  danger,  their  home  is  upon  the  sea. 
They  are  mere  children  when  upon  land  in  all  matters  of  busi- 
ness. So  much  is  this  recognizied,  that  it  has  become  the  set- 
tled law  that  an  expreas  agreement  on  tlie  part  of  a  seaman  to 
waive  his  lien  for  wages  on  the  ship  cannot  be  enforcted. 

"Admiralty  courts  will  withhold  their  sanction  from  any  such 
agreements,  not  only  upon  equitable  considerations  growing  out 
of  the  improvidence  and  want  of  intelligence  of  seamen  in  their 
bargains,  but  also  upon  considerations  of  public  policy."  The 
Sayah  Jane  B,  <&  11.,  414.  Taylor  et  al.  v,  Gcurryly  20  How. 
503,  601.  McCarty  v.  Steam  Propeller  City  of  Bedford  4 
Federal,  818,  827. 

While  it  appears  that  in  this  case  a  judgment  was  obtained 
against  the  Winer's  Steamship  Company,  intervenor  herein,  in 
the  action  before  the  District  Magistrate  of  Honolulu,  and  which 
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judgnieoit  still  remains  unpaid,  yet  "Courts  of  law  cannot  unr 
dertake  by  garnishment  to  settle  the  equities  between  the  par- 
ties in  order  to  sfiibject  an  equitable  demand  which  the  defend- 
ant may  have  against  the  gamishfee  to  the  payment  of  the  de- 
fendant's debt"  Drake  on  Attachmenta,  457.  Ross  t?.  BoumCy 
14  Fed.  858-861,  Bourne  v.  Ross,  17  Fed.  703. 

As  was  sadd  by  Chief  Justice  Taney  in  his  diaeenting  opinion 
in  the  case  of  Taylor  et  al.  v.  Garryl,  20  How.  601 : 

"The  seamen  as  a  matter  of  right,  are  entitled  to  process  of 
the  court  to  enforce  payment  promptly  in  order  that  they  may 
not  be  left  pemiilesB  and  without  means  of  support,  and  the 
right  to  this  remedy  is  as  w'ell  and  firmly  eetabliahed  as  the  right 
to  a  permanent  lien.  No  court  of  common  law  can  enforce  or 
displace  this  lien.  It  has  no  jurisdiction  over  it  nor  any  right 
to  obstruct  or  interfere  with  the  lien  or  the  remedy  which  is 

given  to  the  seamen." I  do  not  underetand  these 

l)ropositionfl  to  be  disputed." 

Furthermore,  there  is  a  territorial  statute  which  exempts 
the  wages  of  complainant  from  attachment,  execution  or  distress. 
It  is  pro\dded  by  Section  8  of  "An  Act  to  providle  for  the  ex- 
emption of  certadn  personal  property  from  attachment,  execu- 
tion, distress  and  forced  sale  of  every  nature  and  desoriptiom 
,  passedby  the  legislatune  of  the  Territoiy  of  Ha- 
waii on  April  24,  1901,  (*)  that  among  said  pereonal  property 
so  exempt,  shall  be  "the  wages  of  every  laborer  or  petreon  work- 
ing for  wages,  such  person  being  the  head  of  a  family,  to  thie 
amount  of  $200 "  The  complainant  would  come  un- 
der this  category. 

It  is  therefore  clear  to  the  court  that  it  is  not  only  safe  in 
cases  of  this  character  for  all  American  merchant  ships  when 
readiing  the  port  of  destination  to  pay  all  sailor's  wages  then 
due,  but  that  it  is  the  ship's  duty  to  do  so  and  that  the  payment 
of  the  sailor  under  the  forms  of  law  is  the  settlement  of  the 
claim  and  thus  relieves  the  ship. 

It  is  ordered  that  claimant  be  paid  by  the  Wilder  Steamsliip 
Company,  the  sum  of  sixty  dollars,  his  wages  for  the  month  of 
June,  1902,  together  vnth  his  costs  of  tliis  proceeding. 
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It  is  further  ordetred  that  the  sixty  dollare  on  deposit  vdth  the 
clerk  of  this  court  be  used  for  that  purpoee  so  far  as  it  will  go, 
which  sixty  dollars  together  wath  said  costs  shall  cooistitute  the 
full  amount  due  the  libellant  in  this  proceeding. 

And  tha/t  the  wages  of  this  libellant  are  exempt  from  gamish- 
notent,  levy  or  attadhment. 

(1)     See  Act  .9,  Page  Jly  Session  Lsivrs  1901. 
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an  involuntary  bankrupt. 

Decided:     September  2,  1902. 

1  Under  Section  11,  Subdivision  A,  of  the  Bankruptcy  Act  of  1898, 
the  United  States  District  Court  sitting  as  a  court  of  bankruptcy, 
has  fuU  power,  pending  a  hearing  upon  a  petition  in  bankruptcy, 
to  stay  by  summary  process  aU  proceedings  in  a  territorial  court 
aftecting  the  property  of  the  alleged  bankrupt,  where  ft  appears 
that  such  proceedings  are  founded  upon  claims  from  which  a  dis- 
charge would  be  a  release. 

2.  Pending  the  hearing  upon  a  petition  in  an  involuntary  proceeding 
in  bankruptcy,  restraining  orders  will  issue  out  of  the  bankruptcy 
court,  directed  to  the  Sherift  of  the  Territory,  enjoining  him  from 
selling  or  disposing  of  the  property  of  the  alleged  bankrupt  levied 
upon  by  him  under  executions  issued  upon  judgments  obtained  in 
the  territorial  courts  within  four  months  prior  to  the  filing  of  the 
petition  in  bankruptcy. 

3.  On  July  26,  1902,  a  petition  was  filed  by  certain  creditors  of  an 
alleged  bankrupt,  to  adjudicate  him  a  bankrupt.  The  acts  of 
bankruptcy  complained  of  were  preferences  by  legal  proceedings 
to  two  creditors,  who  obtained  judgments  against  said  alleged 
bankrupt  on  the  20th  day  of  June,  1902,  in  the  District  Court  of 
the  city  of  Honolulu,  Territory  of  Hawaii.  Executions  issued  on 
both  judgments,  and  the  property  of  the  alleged  bankrupt  was 
levied  upon  by  the  Sherift  of  the  Territory  of  Hawaii,  and  the 
same  was  advertised  for  sale  on  the  28th  day  of  June,  1902.  Upon 
application  of  one  of  the  petitioning  creditors,  two  restraining  or- 
ders were  issued  out  of  this  court  on  July  28,  1902,  the  day  of  the 
sale,  enjoining  and  restraining  the  said  Sherift  from  disposing  of 
br  selling  any  of  the  property  levied  upon  until  hearing  was  had 
upon  the  petition  in  bankruptcy.  A  motion  to  dissolve  said  re- 
straining orders  was  made  and  denied,  said  orders  being  contin- 
ued in  force  under  the  powers  granted  the  bankruptcy  courts  by 
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Section  11,  Subdivision  A,  and  also  by  Section  2,  Subdivision  15». 
of  the  Bankruptcy  Act  of  1898,  giving  the  court  "power  to  make- 
fiuch  orders,  issue  such  process  and  enter  such  judgments  as  may 
be  necessary  for  the  enforcemient  of  the  provisions  of  this  Act" 

In  BANKRtrpTCY.     Motion  to  Dissolve  Eestbainino  OsDEBa 

Directed  to  Sheriff  of  Hawaii. 

Holmes  <&  Stanley,  for  petitioning  creditors. 
Thiiyer  d  Hemenwayy  for  jiidgmoait  creditors. 

Estee,  J.  This  is  a  motion  to  dissolve  two  certain  restrain- 
ing orders  granted  by  this  court  in  the  matter  of  the  above 
etitate  on  the  28th  day  of  July,  1902,  whereby  the  Hawaiian 
Star  XewBipaper  Association,  Limited,  a  corporation^  and  Hoff- 
sc'hlaegier  &:  Co.,  Limited,  a  eorpo(rartion,  their  oflficfeirs,  servants, 
agents,  etc,  and  Arthur  M.  Brown,  High  Sheriff  of  the  Terri- 
tory of  Ha^vaii,  were  rettrained  and  enjoined  from  selling,  dia- 
posing  of  or  in  any  way  interfering  with  the  property  of  S.  W.. 
Lederer  until  an  adjudication  upon  the  petition  to  adjudge  him 
a  bankrupt  then  pending  before  this  court  should  be  had. 

On  July  26,  1902,  a  petition  to  adjudge  the  ?aid  S.  W.  Led- 
erer, a  bankrupt,  was  filed  by  K  O.  Winston  (who  afterwards 
applied  for  tlie  restraining  orders  aforesaid)  D.  A.  Hulse,  and 
H.  T.  James,  creditors  of  the  said  bankrupt;  that  the  act  of 
bankruptcy  alleged  to  have  been  committed  by  the  said  LedJerer 
was  that  within  four  months  prior  to  the  filing  of  the  petition, 
and  while  he  was  insolvent,  he  permitted  the  Hawaiian  Star 
Newspapeir  Association,  Limited,  to  obtain  a  preference  through 
legal  proceedings  by  suffering  and  pemnitting  the  said  Ilawaiian 
Star  Newspaper  Association,  Limited,  to  obtain  a  judgment 
against  him  on  the  20th  day  of  June,  1902,  for  the  sum  of 
$113.90  in  the  second  District  Court  of  the  city  of  Honolulu,, 
upon  which  execution  was  issuted  and  his  property  seized  by  the 
High  Siheriff  of  Honolulu  and  advertised  for  sale  on  tlic  28tb 
day  of  July,  1902. 

On  the  said  26th  day  of  July,  1902,  and  contemporaneous 
with  the  filing  of  said  petition  to  adjudge  said  Lederer  a  bank- 
rupt^ the  said  E.  C.  Winston  filed  two  certain  pietitions  with  tho* 

19— u.  s.  D. 
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<ioiirt  aeftting  up  first,  the  facte  in  relation  to  the  aforesaid  judg- 
ment of  the  Hawaiian  Star  Newspaper  At^ociatioori,  Liniited,  and 
the  levy  upon  -tlie  propeatty  of  the  said  Ledieirer  By  the  said 
sheriff,  and  also  the  further  allegations  that  on  the  18th  day  of 
June,  1902,  Hoffgchlaeger  &  Oo.,  a  ci-editor  of  the  said  Let^rer, 
h^d  commeneed  an  action  against  the  said  Loderer  in  the  Second 
District  Court  of  Honolulu  upon  a  claim  of  $97.24;  that  the 
same  was  prosecuted  to  judgment  and  that  on  the  20th  day  of 
June,  1902,  the  said  Ledener  piermitted  a  judgment  of  $115.39 
1U)  be  entered  up  against  him  in  said  court,  and  tha/t  upon  said 
judgment  execution  had  been  issued  to  Arthur  M.  Brown,  the 
■Sheriff  of  the  Territory  of  Hawaii,  who  had  madto  a  levy  upon 
the  property  of  the  said  Lederer  under  the  said  execution,  and 
in  bodi  of  the  said  oases  had  advertised  the  property  for  sale 
and  initended  to  sell  the  same  on  the  28th  day  of  July,  1902, 
which  if  he  was  permitted  to  do,  would  enable  the  Hawaiian 
Star  Newspaper  Association,  Limited,  and  the  said  Hoffschlae- 
ger  &  Co.,  Limited,  to  obtain  a  greater  perceoitag'e  of  tlieir  re- 
spective debts  than  they  were  entitled  to. 

Upon  considering  tiie  said  petitions,  the  t\vo  restraining  orders 
•complained  of  were  issued  out  of  this  cmurt  on  the  28th  day  of 
July,  1902,  directed  to  the  eaid  Hoffschl-acger  &  Co.,  Limited, 
^nd  the  said  Hawaiian  Star  Newspaper  Association,  Limited,  and 
to  the  said  Arthur  M.  Brown,  Sheriff  as  aforesaid,  in  each 
<5ase,  enjoining  and  restraining  tJiem,  their  officers,  agents,  ser- 
Tants,  etc.,  from  interfering  with  the  property  of  the  said  S, 
W.  Lederer  until  a  blearing)  could  be  had  upon  tlie  petition  of 
the  said  E.  C.  Winston  and  others  to  have  the  said  Lederer 
adjudged  a  bankrupt;  and  also  ordering  them  to  appear  and 
•show  cause  on  the  20th  day  of  August,  1902,  why  the  said  re- 
straining' orders  should  not  he.  oonitinued  for  the  space  of  12 
months  from  the  date  of  adjudication,  upon  the  petition  of  the 
€aid  E.  C.  Winston  and  othen?  to  have  the  said  Lederer  declared 
^  banknipt;  or  if  the  said  Lederer  shall  be  adjudgted  a  bankrupt, 
and  shall  apply  for  a  discharge,  then  until  the  question  of  sudi 
^iscliarge  shall  be  determined;  also  to  show  cause  why  the  \^Tit 
of  injunction  should  not  issue  under  tlie  steal  of  this  court 
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Whereupon  the  motion  to  diseolve  the  restraining  ordens  'wus 
irmda 

The  real  point  upon  which  said  motion  is  based  i3  briefly  tliis: 
that  this  court  has  not  power  by  summary  process  to  stay  pro- 
oeedingB  in  a  stete  court  in  which  a  suit  is  pending  concerning 
the  property  of  the  alleged  bankrupt,  at  the  time  of  the  filing  of 
the  petition  in  bankruptcy,  and  before  adjudication  is  had  there- 
on. 

The  object  of  the  Bankruptcy  Act  of  1898  is  to  relieve  a 
debtor  of  all  his  indebtedness  save  the  debts  set  forth  in  Section 
17  of  the  Act,  such  as  taxes  due  to  either  the  United  Sta»teB,  or 
any  state,  county,  district  or  municipab'ty  in  which  he  resides, 
or  judgments  in  actions  for  frauds,  etc.,  etc.,  after  he  shall  have 
turned  over  to  the  Bankruptcy  Court  all  of  his  property  to  be 
converted  into  money  and  distributed  among  his  creditors  who 
have  presented  and  had  their  claims  approved.  The  single  pur- 
pose of  the  Act  is  to  pi'ovide  a  certain  and  rapid  means  for 
marshaling  the  bankrupt's  estaite,  and  the  law  will  not  allow  any 
interference  in  the  matter.  It  is  not  the  policy  of  the  statute 
upon  a  fair  construction  to  allow  preferences  to  eifcher  attaching 
or  judgment  creditors  who  sue  the  bankrupt  mtliin  four  months 
of  the  filing  of  the  petition  in  bankruptcy. 

Subdivision  f.  Section  67  of  the  Act  provides  that — 

"All  levies,  judgnients,  attachments  or  other  liens  obtained 
through  Icigal  proceedings  against  a  person  who  is  insolvent  at 
any  time  within  four  mofntlis  prior  to  the  filinig  of  a  petition  in 
bankruptcy  against  him,  gliall  be  deemed  null  and  void  in  case 
he  is  adjudged  a  bankrupt,  and  the  property  affected  by  the  levy, 
judgment,  attachment  or  other  lilcn  shall  be  deemed  wholly  dis- 
charged and  released  from  the  same  and  it  shall  pa^  to  the 
trustee  as  a  part  of  the  estate  of  the  bankrupt." 

In  this  case  it  is  alleged  in  the  petition  praying  that  Ledorer 
be  adjudged  a  bankrupt.,  that  the  judgment  obtained  by  the 
Hawaiian  Star  Newspaper  Assocation,  Limited,  was  so  ob- 
tained within  the  four  months  prior  to  the  filing  of  the  said  pe- 
tition and  while  said  Lederer  was  insolvent;  while  in  the  peti- 
tions praying  for  the  restraining  orders  issued,  it  is  shown  that 
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the  judgm-euLt  obtaiiued  by  the  Hawaiiaa  Star  iN^ewBpaper  Aaaty 
ciatioai,  LLini«ted,  and  tharti  of  Hoffacjlilaeger  &  Oa,  limited,  were 
obtained  within  the  pnrohihLtoTy  period  of  four  months  referred 
to  in  Section  67  f . 

The  Oourta  of  Bankruptcy  of  the  United  States  under  the 
Act  of  1898  are  *^he  district  courts  of  thie  United  States  in  the 
several  staAes,  the  Supreme  Court  of  the  I>L^rict  of  Columbia, 
the  district  courts  of  the  several  territories,  and  the  United 
States  Courts  in  the  Indian  Territory  and  the  District  of 
Alaska."  (Section  2). 

And  in.  addition  to  the  enumerated  powers  set  forth  in  said 
Section  2,  they  are  granted  thte  further  power  to  **make  such 
ordera,  issue  such  process  and  eniter  such  judgments  as  may  be 
necessary  for  the  enforcement  of  the  provisions  of  this  Act." 
(Subdv.  15  Sec.  2). 

Section  720  of  the  Revised  Statuses  of  the  United  States  pro- 
vides that — 

"Thie  writ  of  injunction  shall  not  be  granted  by  any  court  of 
the  United  States  to  stay  proceedings  in  any  court  of  a  staibe  ex- 
cept in  cases  where  such  injimction  may  be  authorized  by  any 
law  relating  to  proceedings  in  bankruptcy." 

It  is  provided  by  Section  11  Subdivision  A.  of  the  Bankruptcy 
Act,  that — 

"A  suit  which  is  founded  upon  a  claim  from  which  a  dis- 
chai^  would  be  a  release  and  whicih  is  pending  against  a  person 
at  the  time  of  the  filing  of  a  petition  against  him,  shall  be  stayed 
until  after  an  adjudication  or  the  dismissal  of  thfe  petition;" 

And  further  provides — 

"Thait  if  such,  person  is  adjudged  a  bankrupt,  such  action 
may  be  furtiier  stayed  until  twelve  months  after  the  date  of 
such  adjudication,  or,  if  within  thait  time,  such  person  applies 
for  a  discharge,  then  until  the  question  of  such  discharge  is 
determinicd." 

There  is  no  conftention  in  this  case  that  the  judgments  obtained 
by  the  Ha\viaiian  Star  Newspaper  Association,  Limited,  and 
Hoffschlaeger  &  Co.,  Limited,  ane  not  founded  upoai  claims  that 
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are  dischargeable  in  baiikniptcy ;  and  they  would  therefore  come 
within  the  ppovisgions  of  Section  11  A.  aforesaid. 

The  sftaftiite  soeme  too  olear  to  be  misunderstood,  and.  it  is 
evidently  the  meaning  and.  intent  of  thie  Bankruptcy  Law  that 
the  bankruptcy  courts  shall  have  full  and  complete  jurisdic- 
tion and  power  over  the  assets  of  the  bankrupt  wherever  they 
may  be;  and  while  it  is  true,  that  tbeae  restraining  orders  were 
issued  before  the  hearing  upon  the  pe*tition  to  declare  Ledorer 
a  bankrupt,  yet  they  simply  ajot  as  a  stay  to  prevent  the  prop- 
erty of  thie  bankrupt  levied  upon  under  the  judgments  being 
sold  and  passing  into  the  hands  of  strangers,  until  it  can  be 
determined  whether  the  said  Lederer  is  a  bankrupt;  and  then 
the  question  of  whetiher  the  judgmJents  are  void  as  having  been 
obtained  within  the  reetricted  period  of  foun  months  may  be 
2)a9sed  upon.  If  Lederer  is  adjudged  a  bankrupt  by  this  court, 
and  it  is  ajyparent  that  these  judgmtents  were  obtained  within 
the  statutory  four  months  prior  to  the  filing  of  the  petition:,  the 
judgments  are  null  and  void.  The  adjudioation  will  at  once 
vacate  the  judgments,  and  Avhatever  jurisdiction  the  territorial 
court  had  over  the  matter  would  cease. 

In  re  Richards,  96  Fed.  935;  St.  Cyr  v.  Daigmult,  103 
Fed.  854;  In  re  Kenwy  (C.  C.  A.)  105  Fed.  897;  in  which 
latter  case  restrainiuig  ordere  were  issued  under  analagous  cir- 
cumstances. 

In  re  Tune,  115  Fed.  906.  See  also  Lum  Man  Suk,  District 
Court,  of  Hawaii,  Sep.  20,  1901;  Q)  In  re  Paul  Voeller,  U. 
S.  Disti-ict  Court,  of  Hawaii,  Jan.  6,  1902,  {^)  where  the  matter 
is  fuUv  ffone  into. 

It  lias  been  held  that  the  power  of  tlie  bankruptcy  court  to 
prohibit  any  proceedings  in  a  state  court  by  a  creditor  to  en- 
force a  lien  upon  the  bankrupt's  property  is  to  be  exercised  sum- 
marily and  doetJ  not  require  a  formal  suit.  In  re  ClarJc,  9 
Blateii.    (U.  S.)  372. 

While  the  Supreme  Court  of  the  United  States  in  the  case 
of  Bank  i\  Sherman,  101  U.  S.  403,  stated  that  the  filing  of  a 
petition  in  bankruptcy  is  a  caveat  to  all  the  world  and  in  effect 
an  attachment  and  an  injunction. 
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It  is  not  reasoBiable  to  suppose  that  where,  as  has  been  decided 
many  times,  an  adjudieaition  of  a  person  as  a  bankrupt^  will 
vacaite  and  render  null  and  void  any  judgment  obtained  again&t 
him  while  insolvent  within  four  months  prior  to  the  filing  of 
the  petition  in  bankruptcy,  iliat  the  power  of  this  court  is  so 
limited  that  it  cannot  stay  the  proceedings  of  a  state  court  or  any 
oflScer  thereof  pending  such  determination. 

As  was  said  in  the  ease  of  In  re  Mallorify  1  Sawyer,  (U.  S.) 
88,  98,  affirmed  by  Circuit  Judge  Field; 

"Especially  in  involuntary^  eases  (like  the  one  at  bar),  there 
is  therefore  good  reason  for  giving  the  com^t  power  to  enjoin 
between,  the  time  of  the  filing  of  the  creditors'  petition  and  the 
i-etum  of  the  order  to  show  cause,  as  there  is  in  these  cases  no 
voluntary  surrender  of  property  and  the  title  cannot  vfest  ini  the 
assignee  until  after  the  adjudication." 

The  motion  to  dissolve  the  reetraining  orders  is  denied,  tJie 
said  orders  to  be  oontinuted  in  full  force  in  a'?cordance  with  the 
terms  thereof. 

(1)  See  ante,  In  re  Lum  Mam  Suky  'P.  135. 

(2)  See  ante,  In  re  Voeller,  P.  191. 


TV.  0.  PEACOCK,  et  als.,  v.  W.  H.  WRIGHT,  as  Tl-easurer, 
and  J.  W.  PRATT,  as  Assessor  and  Collector  of  the  Di- 
vision of  Honolulu,  Territory  of  Hawaii. 

I>ecided:     September  8,  1902. 

1.  TLe  Legislature  of  Hawaii  has  the  general  i>ower  to  legislate  upon 
all  questions  of  taxation  in  relation  to  providing  a  local  system  of 
revenue  to  carry  on  the  government  of  the  Territory  of  Hawaii, 
the  only  limitation  being  that  such  legislation  shall  not  be  "incon- 
sistent with  the  Constitution  and  laws  of  the  United  States,  lo- 
ically  applicable/'  and  where  said  Legislature  has  enacted  a  local 
Income  Tax  Law,  the  United  States  District  Court  will  not  inter- 
fere by  Injunction  to  restrain  the  collection  of  taxes  assessed  un- 
der said  law,  where  complainants  have  an  adequate  remedy  at 
law. 

2.  The  Organic  Act  passed  by  Congress  for  the  government  of  the 
Territory  is  the  fundamental  law  of  the  Territory  of  Hawaii;  and 
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by  the  provisions  of  that  Act  th-e  legislative  power  of  the  Terri- 
tory is  extended  to  "all  rightful  subjects  of  legislation  not  Incon- 
sistent with  the  Constitution  and  laws  of  the  United  States,  lo- 
cally applicable." 

3.  A  territorial'  legislature  has  all  the  powers  of  a   State  legisla- 

ture, except  as  limited  by  the  Organic  Act  of  the  Territory,  the 
Constitution  of  the  United  States  and  the  Acts  of  Congress,  and. 
these  powers  include  the  power  to  tax  for  local  purposes,  which 
is  inherent  in  all  governments. 

4.  The  avoidance  of  a  multiplicity  of  suits  given  as  a  ground  or 
equitable  jurisdiction,  is  not  such  a  multiplicity  of  suits  as  is  con- 
templated in  equity,  where  It  appears  that  no  one  of  the  com- 
planants  would  be  subjected  in  any  event  to  more  than  one  action,, 
either  to  recover  from  him  the  amount  of  an  assessment  found? 
due  under  a  territorial  income  tax  law,  or  to  recover  back  any 
moneys  paid  by  him  under  color  of  legal  process. 

5.  Where  a  bill  in  equity  was  filed  by  a  number  of  complainants  in* 
the  United  States  District  Court  against  the  Assessor  and  Tar 
Collector  of  the  Territory  of  Hawaii,  praying  for  an  injunction: 
against  the  said  Assessor  and  Tax  Collector,  enjoining  and  re- 
straining him  from  collecting  from  the  complainants,  or  any  one 
of  them,  the  assessments  claimed  to  be  due  under  an  Act  of  the- 
Legislature  of  the  Territory  of  Hawaii,  knov/n  as  the  Income  Tax 
L/aw  (Act  20  Session  Laws  1901,  page  31)  on  the  ground*, 
that  tihe  said  law  is  unconstitutional  and  void;  and  alleging 
a  general  ajnd  common  Interest  in  the  subject  ima/tter  of  the 
action  by  the  complainants,  and  that  they  join  in  the  action, 
in  order  to  avoid  a  multiplicity  of  suits;  upon  a  demurrer  filed  to- 
said  bill  upon  the  ground  that  the  same  does  not  state  such  facts 
as  to  entitle  the  complainants  to  the  relief  prayed  for,  and  that 
they  and  each  of  them  have  an  adequate  remedy  at  law,  the  de- 
murrer was  sustained  and  the  case  dismissed,  the  Court  holding r 
(1)  That  no  equitable  jurisdiction  was  shown  to  exist  in  the  court 
to  entertain  the  bill;  (2)  that  each  of  the  complainants  had  a 
complete  and  adequate  remedy  at  law  in  an  action  to  recover 
from  the  Assessor  and  Tax  Collector  of  the  Territory  of  Hawaiti 
any  moneys  that  may  be  paid  by  them,  or  any  of  them,  to  said' 
Tax  Collector  under  the  compuloion  of  legal  process;  (3)  that  the* 
JLiegislature  of  the  Territory  of  Hawaii  was  acting  within  the  gen- 
eral powers  conferred  upon  it  by  Congress  in  the  enactment  of  the* 
said  Income  Tax  Law,  and  this  Court  will  not  entertain  a  bill  to* 
enjoin  the  collection  of  the  tax. 

In  Equity.    Application  for  Injuncttion.    Demtjebee  to  Bill^ 

Thomas  Fitchy  attorney  for  certain  ooraplaimants. 
J.  J.  Dtmn^,  attorney  for  oertam  complainanAa. 
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Robertson  <&  Wiider  and  E.  P.  Dole,  Attomev  GreneTal  of 
the  Territory  of  Hawaii,  attorneys  for  defendants. 

EsTEEJ  J.  A  bill  in  equity  was  filed  in  this  Court  by  com- 
plainants, piraying  this  Court  to  enjoin  the  respondents  therein 
from  eoUec/ting  or  attempting  to  collect  from  the  complainants 
or  any  one  of  them  any  moneys  whatever  upon  assessments 
under  an  Ajct  of  the  Legislature  of  the  Territory  of  Hawaii  of 
1901,  known,  as  the  Income  Tax  Law;  amd  also  praying  the  fiuv 
thor  order  of  this  Court  that  it  declare  the  said  so-called  Income 
Tax  Law  unconstitutional  and  \'oid. 

Before  the  hearing  a  motion  to  amend  the  bill  in 
•equity  was  made  and  igranted,  whereby  the  name  of  TT.  IL 
"Wright,  as  the  Treasurer,  was  stricken  from  said  bill  as  one 
-of  the  defendants  therein,  and  die  name  of  S.  Roth  &  Co.  as 
one  of  the  complainants.  The  bill  as  amended  is  therefore  di- 
rected only  to  the  defendant,  J.  TV.  Pratt,  as  tlie  Asseesor  and 
Tax  Collector  of  the  Honolulu  Division  of  the  Territorv  of  Ha- 
waii. 

The  bill  sets  forth  the  fact  that  complainants  are  residients 
rand  doing  business  in  Honolulu,  Territory  of  Ha\\'aii;  that  in 
the  year  1901,  the  Tvcgislature  of  the  Territory  of  Hawaii  ex- 
acted Act  20,  Se^ion  Laws  of  1901,  P.  31,  known  as  the  In- 
come Tax  Law;  that  the  said  law  was  at  the  time  of  its  en- 
:actment^  and  e\^er  since  has  been,  and  now  is,  invalid,  unconsti- 
tutional and  void  and  in  violation  of  the  Constitution  of  the 
United  Stat<^^  and  esi^ecially  of  the  Fourteenth  Amendment 
to  said  Constitution. 

Tlie  bill  furdier  alleges  that,  notwitlistanding  the  invalidity 
•of  the  law,  the  Treasurer  of  the  Territory  approved  a  form  of 
return  of  income  tax,  and  that  J.  W.  Pratt,  ae  Assessor  for 
the  Division  of  Honolulu,  required  and  compelled  coraplain- 
^ants,  and  each  of  them,  to  make  and  return  to  him,  and  that 
thiey  did  each  make  and  return  to  him  imdor  compulsion,  and 
to  avoid  the  penalties  prescribed  in  the  Act,  sworn  statements 
of  the  income  of  the  complainants,  and  each  of  theon,  for  the 
year  commencing  July  1,  1901,  and  ending  July  31,  1902. 
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niat  the  gross  income  retumied  ae  aforesaid  by  the  com- 
plainants, amounts  to  more  than  the  sum  of  two  million  one 
hundred  and  forty-seven  tliousand  dollars;  that  the  net  income 
rotuniied  as  aforesaid,  amounts  to  the  sum  of  four  hundred 
and  two  thousand,  eight  hundred  and  thirty-four  dollara;  thait 
the  income  tax  on  the  same  amounts  to  the  sum  of  eight  thou- 
sand and  fifty-six  and  68-100  dollars,  and  -that  the  said  assessoir 
and  collector  will,  unless  enjoined  by  the  order  of  this  court, 
collect  from  tlieeie  complainants  the  said  amount. 

The  complainants  further  allege  that  if  they  should  pay  the 
tax  to  the  assessor  under  proteist,  and  it  should  afterwards  be 
determined  that  the  said  law  is  unconstitutional  and  void,  they 
could  not  procure  a  return  of  the  money  so  paid,  for  in  the 
meantime,  imder  the  system  of  finances  adopted  in  the  terri- 
tory, the  money  received  from  complfdnants  would  have  been 
paid  out  to  persons  having  demands  on  the  treasury  of  Hawaii. 

Certain  other  allegations  are  made  as  to  the  condition  of  the 
treasury  of  Ha^vaii,  which  do  not  seem  material  to  the  case,  the 
bill  finally  stating  that  the  complainants  have  no  adequate  rem- 
edy at  law;  that  tliey  have  a  common  and  general  interest  in 
the  subject  matter  of  the  action  and  will  be  similarly  afFected 
by  the  result  thereof,  and  in  order  to  avoid  a  multiplicity  of 
suits  they  join  herein. 

Tliie  demurrer  filed  on  behalf  of  J.  W.  Pratt,  as  Assessor  and 
Oolloctor  of  the  Division  of  Honolulu,  Territory  of  Hawaii,  is 
based  upon  two  grounds,  namely: 

1.  "That  the  complainants  have  not  in  and  by  their  said 
bill  made  or  stated  such  a  ca^  as  entatlee  them,  or  any  of  them, 
to  any  relief  from  or  agains^t  the  defendant  touching  the  matr 
tere  contained  therein;,  and 

2.  "That  the  complainant.^^  are  not  entitled  to  sustain  said 
bill  for  the  reason  that  tliey  have  a  full,  complete  and  adequate 
remefly  at  law." 

The  Income  Tax  Law  was  passed  by  the  Legislature  of  the 
Territory  of  Hawaii  on  tlie  30th  day  of  April,  1901,  and  piro- 
vidod  for  the  levy  of  taxes  for  territorial  and  local  purposes 
only.     The  ordinary  tax  laws  of  the  territory  evidently  did  not 
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produce  suiRcient  reveame  for  the  support  of  the  local  gov- 
ernment, and  therefore  the  Legislature  paeead  tlie  Act  com- 
plained of,  providing  for  the  levy  and  collection  of  this  tax 
upon  incomjes. 

There  is  no  queetioai  in  this  case  as  to  the  power  of  the  Leg- 
islatune  of  the  Tearitory  of  Hawaii  to  pass  geauea:^  taxatioQ 
laws.  Under  the  Act  of  Oongreee  entitled  ^^An  Act  to  provide 
a  goA^mment  for  the  Territory  of  Hawaii,  passed  by  die  56th 
Congress  of  the  United  States  of  America,  on  the  27tih  day  of 
April,  1900,  and  approved  on  thte  30th  day  of  April,  1900," 
and  which,  under  its  terms,  took  effect  on  June  14,  1900,  it  is 
provided  (Section  55  thereof): 

"That  the  legislative  power  of  the  territory  shall  extend  to 
ftll  rightful  subjeote  of  liegislaition  not  inconsistent  with  the 
Constitution  and  laws  of  the  United  States  locally  applicable." 

"Rightful  subjects!  of  legislation"  are  those  subjects  upon 
which  legislatures  have  been  in  the  practice  of  acting  with  the 
consent  and  approval  of  the  people  they  represent.  Hai/fiard  r. 
Hill,  125  U.  S.  190,  204;  Cope  v.  Cope,  137  U.  S.  682;  State 
V.  Tutty,  41  Fed.  753,  758. 

The  power  to  tax  is  in  its  very  nature  inherent  in  all  gov- 
ernments, and  is,  under  our  political  system,  vested  in  the  va- 
rious legislatures,  and  in  Congrees  for  certain  national  taxes, 
limited  only  by  constitutional  provisons.  And  it  has  been  held 
by  the  Supreme  Court,  of  the  United  States  that  a  territorial 
legislature  has  all  the  powers  of  a  State  legislature 
except  as  limited  by  its  organic  act,  the  Constitution  of 
the  United  States  and  the  Acts  of  Congress.  See  WalJcer 
V.  New  Mexico  <&  8.  P.  R,  R.  Co,,  165  U.  S.  593;  Board  of 
Trmtees  of  Vincennes  University  v.  State  of  Indiana,  14  How. 
(U.  S.)  268;  Miners'  Batik  v.  State  of  Iowa,  12  How.  (U.  S.) 
1;  Willianis  t\  Bank  of  Michigan,  7  Wend.  (N.  T.)  539; 
Sican  V.  Williams  et  ah,  2  Mich.  427. 

Therefore,  taking  into  consideration  these  gieneral  principles, 
and  the  decisions  of  the  Courts,  and  in  addition  thereto,  the 
language  of  Section  55  of  the  Organic  Act,  which  is  the  fun- 
damental law  of  the  territory,  {National  Bank  v.  County  of 
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Tankton^  101  U.  S.  129),  there  csmi  be  no  question  as  to  the 
general  power  of  the  Legislature  of  HaAvaii  to  legislate  upon  all 
queetions  of  taxation  in  relation  to  providing  a  local  Bysrtem  of 
revenue  to  cairy  on  the  govermnient  of  the  territory  of  Hawaii; 
the  only  limitation  being  that  such  legislation  shall  not  be  "in- 
consistent with  the  Constitution  and  law^  of  the  United  States, 
locally  applicable."  The  passage  of  the  Act  complained  of  was 
undoubtedly  within  such  legislaitive  power  subject  to  the  con- 
stitutional and  oongresaional  restrictions  referred  to. 

This  being  clear  it  alone  remains  for  me  to  consider  whether 
this  oouTtt  sitting  as  a  court  of  chancery  has  .the  power  or  juris- 
diction to  enjoin  the  collection  of  this  territorial  tax  which  was 
regularly  levied  under  an  act  of  the  teirritorial  legislature,  while 
acting  within  ilB  genewJ  powers  granted  by  Congiress.  Can 
this  be  done  even  if  such  act  is  unoonstitutional  and  void?  I 
do  niot  think  it  can.  It  certainly  cannot  be  done  if  there  is  an 
adequate  remiedy  at  law;  and  it  seems  clear  to  the  court  that  in 
this  case  there  is  a  complete  and  adequate  remedy  at  law. 

One  of  the  chief  reasons  given  for  equitable  relief  in  this  case 
is,  the  avoidance  of  a  multiplicity  of  suits;  that  each  of  the  com- 
plainants would  be  obliged  in  the  event  that  he  were  to  pay  the 
tax  under  protest  upon  tho  ground  that  tlie  same  was  illegal,  to 
bring  an  action  for  the  recovery  of  the  sum  so  paid;  or  that  in 
the  event  that  each  of  the  complainants  refused  to  pay  the  taxes 
each  would  be  subjected  to  a  suit  by  the  tax  collector  and 
assessor  for  the  collection  of  the  same,  all  of  wliich  might  as 
it  is  claimed,  be  avoided  by  the  determination  of  the  question 
of  the  legality  of  the  tax  by  a  coujpt  of  equity. 

But  is  the  multiplicity  of  suits  that  complainants  claim  may 
be  avoided  by  this  court  taking  action,  such  multiplicity  as  is 
contemplated  in  equity?  No  one  of  these  complainants  would 
be  subjected  to  more  than  one  suit,  either  upon  a  refusal  to  pay 
or  a  payment  under  protest  and  a  consequent  suit  to  recover. 
This  principle  is  stated  most  succinctly  and  clearly  in  the  case 
of  Dodd  V.  Hartfordj  25  Conn.  232,  238,  a  case  in  which  a 
joint  petition  was  filed  to  restrain  the  collection  from  several 
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ooinplaiiiaiits,  of  sewer  aaseasments  made  upon  their  lands  sev- 
erally,  and  which  were  claimed  tx)  be  illegal:  the  Court  there 
saying: 

"The  multiplicity  of  suits  which  the  petitioner  seeks  to  avoid 
does  not  injuriously  affect  any  one  of  the  petitioners.  Xo  one 
of  them  has  occasion  to  eixpect  any  such  multiplicity  of  suits 
affecting  himself.  One  suit  is  all  that  any  one  of  them  has  to  fear, 
and  the  object  of  this  bill  would  seem  to  be  to  relieve  these 
parties  severally  from  that  one  suit,  and  to  consolidate  the  appre- 
hended litigation.  In  other  words,  to  enforce  a  consolidation 
rule  by  means  of  the  extraordinary  powers  of  the  courts  of 
chancer5^  If  the  assessment  were  against  one  person,  ooly,  it. 
is  not  claimed  that  he  could  transfer  from  a  court  of  law  to  a 
court  of  equity  the  question  of  his  liability.  But  how  is  the 
condition  of  any  one  of  these  petitioners  the  worse,  because 
otheiTS  are  assessed  for  the  same  improvement?" 

The  court  saying  further:  "It  would  undoubtedly  be  con- 
venient to  tiy  the  question  relating  to  these  warrants  in  on« 
comprehensive  law  suit.  But  it  does  not  seem  to  the  court  that 
tlie  case  presenfted  by  the  bill  is  one  of  such  irreparable  injury 
or  of  inadequate  relief  at  law  as  to  warrant  us  in  taking  it  away 
from  the  legal  tribunals." 

See  also  Cooley  on  Taxation y  page  546. 

In  the  case  of  Arl'ansas  Building  and  Loan  Association  r. 
Madden,  175  IT.  S.  269,  lAv.  Chief  Justice  Fuller  said: 

"The  rule  is  that  the  collection  of  taxes  under  state  authority 
mil  not  be  enjoined  by  a  court  of  the  United  States  on  the  sole 
ground  that  the  tax  is  illejgial;  but  it  must  appear  that  the  party 
taxed  has  no  adequate  remody  by  ordinary  process  of  law, 
and  that  there  are  special  ciroumstanices  bringing  the  case  within 
some  recognized  head  of  equity  jurisdiction." 

Pittsburg  <£  C.  Raihcay  t\  Board  of  Public  Works  of  JV., 
Fa.,  172  U.  S.  32;  Shelton  r,  Piatt,  139  U.  S.  591;  Dotes  r. 
City  of  Chicago,  11  Wall  U.  S.  108,  112. 

And  the  Court  saying  further,  in  the  said  case  of  Arkansas 
Building  <&  Ijoan  Association  v.  Madden,  Supra,  that — 
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"On  priiuciple,  the  iiuteirfeireaice  of  the  oaurtB  of  the  United 

States  by  injunietion  with  the  collection  of  atate  taxes can 

only  be  justified  in  a  plain  case  not  otherwise  remediable." 

And  finally  held  in  that  case  that  "the  bill  of  oomplaint  did 
not  set  forth  any  facts  tending  to  show  that  complainants  oould 
not  escape  the  forfeatitre  by  payment  of  the  $205  under  protest 
and  recover  back  the  money  so  paid,  if  the  law  should  be  held 
void.  We  assoime  that  the  payment  would,  under  the  circum- 
stances, be  compulsory  and  not  voluntary  and  no  reason  is  per- 
ceived why  the  rule  permitting  recovery  back  would  not  apply." 

In  the  case  of  Dows  v.  City  of  GhicagOy  Supra,  one  of  the 
earliest  cases  in  which  this  principle  is  enunciated,  and  which 
is  followed  by  the  later  decisions,  Judge  Field  said: 

"The  party  of  whom  an  illegal  tax  is  collected  has  ordinarily 
ample  remedy,  either  by  action  against  the  officer  making  the 

collection,  or  the  body  to  whom  the  tax  is  paid If  the  tax 

was  illegal,  the  plaintiff  protesting  against  its  enforcement| 
might  have  had  his  action  after  it  was  paid,  against  the  officer 
or  the  city  to  recover  back  the  money,  or  he  migiht  have  prose- 
cuted either  for  his  damages.  No  irreparable  injury  would  have 
followed  to  him  from  its  collection;  nor  would  he  have  been 
compelled  to  resort  to  a  multiplicity  of  suits  to  determine  his 
rights." 

The  law  seems  to  be  clear  that  when  a  person  by  the  compul' 
sion  of  the  color  of  legal  process,  pays  moneys  unlawfully  de- 
manded,  or  is  deprived  of  his  property  by  seizure,  he  may  re- 
cover it  back.  Elliott  v.  Swartout,  10  Pet.  (U.  S.)  137;  Bend 
V.  Hoyt,  13  Pet  (U.  S.)  263;  Philadelphia  v.  Colleetor,  5  Wall 
(U.S)720,  731;  Sicift  Company  v.  United  States,  111  U.  S. 
22;  Arkansas  Building  and  Loan  Association  v.  Madden,  175 
U.  S.  269. 

Again:  It  is  pi  escribed  by  Section  3224  of  the  Revised  Statute 
of  the  United  States  that — 

"No  suit  for  the  purpose  of  restraining  the  assessment  or  col- 
lection of  any  tax  shall  be  maintained  in  any  court." 
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^^Any  court"  undoubtedly  refers  to  any  court  of  the  United 
States  and  comprehends  this  court.  And  I  assume  that  the 
worda  ^^restraining  the  asfecesment  or  collection  of  any  tax"  means 
any  tax  prescribed  by  the  Congress  of  the  United  States.  In- 
deed it  was  held  in  State  Railroad  Tax  Cases,  92  U.  S.  575, 
quoting  from  pages  613,  pages  613,  614,  that — 

"Although  this  (referring  to  Section  3224)  was  intended  to 
apply  alone  to  taxes  levied  by  the  United  States  it  shows  the 
sense  of  Congress  of  the  evils  to  be  feared  if  courts  of  justice 
could,  in  any  case,  interfere  with  the  process  of  collecting  taxes 
on  which  the  government  depends  for  its  continued  existence." 

The  court  going  on  further  to  show  that  there  must  be  some 
other  -equitable  ground  of  relief  before  it  will  interfere  by  in- 
junction Avith  the  asseeement  or  collection  of  a  tax  and  stating 
that  it  will  require  "a  clear  case  for  equitable  relief  before  it 
will  sustain  an  injunction  agiainst  the  collection  of  a  tax  which 
is  part  of  the  revenue  of  a  state." 

The  reason  why  the  courts  have  so  uniformly  refused  to  re- 
strain the  collection  of  taxes  whether  illegally  assessed  or  not 
unless  it  be  sho^vn  that  the  circumstances  of  each  case  brings 
it  within  some  well  known  branch  of  equity  jurisdiction,  rests 
chiefly  in  the  fact  that  such  injunctions  are  attacks  upon  the 
other  independent  and  co-ordinate  branches  of  government,  and 
such  injunctions  would  if  lightly  issued,  operate  as  a  restraint 
upon  all  government. 

In  this  case  no  fraud  is  alleged,  nor  is  there  any  other  equit- 
able point  called  to  the  attention  of  the  court  save  the  avoidance 
of  a  multiplicity  of  suits,  which  does  not  seem  to  the  court  to 
be  a  fact. 

Let  the  demurrer  be  sustained  and  the  bill  dismissed  with 
costs  assessed  to  complainants. 

Xote:  AfBnned  on  appeal.  See  Peacock  v.  Pratt,  etc.,  121 
Fed.  770. 
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IN  THE  MATTER  OF  THE  APPLICATION  OF  OSAEI 

MANKICni 
for  a  writ  of  habeas  corpus. 

Decided:     September  12,  1902. 

1.  Section  616  of  tho  PenU  Lawn  of  the  Republic  of  Hawaii,  com- 
piled in  1897,  provides  that  "the  necessary  bills  of  indictment  shall 
be  prepared  by  a  legal  prosecuting  officer  and  be  duly  presented 
to  the  presidiDf'  judge  of  a  court  before  the  arraignment  of  the 
accused,  and  such  judge  shall,  after  examination,  certify  upon 
€ach  bill  of  indictment  whether  he  finds  the  same  a  true  bill  or 
not."  Section  1345  of  the  Ciyil  Laws  of  the  Republic  of  Hawaii, 
icompiled  in  1897,  provides  that  ''no  jury  for  the  trial  of  any  case, 
•civil  or  criminal,  shall  be  less  than  twelve  in  number,  but  when 
nine  of  such  jury  shall  agree  upon  a  verdict,  they  may  render  the 
same,  and  such  verdict  shall  be  as  valid  and  binding  upon  the  par- 
ties as  if  rendered  by  all  twelve." 

Under  these  two  provisions  of  the  laws  of  Hawaii,  and  after  the 
passage  of  the  Joint  Resolution  of  Annexation  of  both  Houses  of 
Congress,   dated  Juiy  7,   1898,   prescribing  that  "The  Hawaiian 

Islands  and  their  dependencies are  hereby  annexed  as  a 

part  of  the  territory  of  the  United  States,  and  are  subject  to  the 
sovereign  dominion  thereof,"  a  Japanese  was  indicted  in  the  Ha- 
waiian Islands  without  the  intervention  of  a  Grand  Jury,  tried  for 
the  crime  of  murder,  and  convicted  by  a  verdict  of  nine  jurors  of 
the  crime  of  manslaughter,  and   sentenced  to  imprisonment  at 
hard  labor  for  twenty  years.    Upon  an  application  for  a  writ  of 
haheaa  corpus  made  to  the  United  States  District  Court  for  the 
District  of  Hawaii  by  the  said  Japanese,  on  the  ground  that  he 
was  In  custody  contrary  to  the  provisions  of  the  Constitution  of 
the  United  States,  Held:    That  the  conviction  of  petitioner  was 
Illegal  and  void  under  the  provisions  of  Articles  V,  VI  and  VII  of 
the  Constitution:  of  the  United  States,  which  became  the  supreme 
law  of  the  Islands  immediately  after  the  passage  of  the  Joint  Res- 
olution of  Annexation.    The  writ  allowed  and  petitioner  ordered 
discharged,  the  Court  having  jurisdiction  to  issue  the  writ  when 
justice  demands  it,  or  when  a  person  la  in  custody  "in  violation  of 
the  Constitution."     (Sec.  753,  R.  S.  U.  S.) 

2.  Congress  provided  by  a  Joint  Resolution  of  both  Houses,  dated 
July  7th,  1898,  that  the  ''municipal  legislation  of  the  Hawaiian 

'Islands not   contrary  to  the  Constitution  of  the  United 

States shall  remain   in  force  until  the  Congress   of  the 

United  States  shall  otherwise  determine."    By  this  joint  Resolu- 


304  SEPTEMBEE,  1902. 

tion,  Congress  in  the  plenary  power  conferred  upon  it,  proTided 
that  all  municipal  legislation  of  the  Republic  of  Hawaii  contrary 
to  the  Constitution  of  the  United  States  should  be  repealed,  leav- 
ing in  force  all  that  was  not  in  conflict  with  it.  No  language  could 
be  plainer. 

3.  No  reservation  was  made  in  the  Joint  Resolution  of  Annexation  of 
Articles  V.»  VI.  and  VII.  of  the  Amendments  to  the  Constitutioa 
relating  to  indictments  or  trial  by  jury  in  common  law  or  criminal 
cases.  This  showed  that  American  sovereignty  not  only  prevailed 
here,  as  elsewhere  in  the  Territoriee  of  the  United  States,  bat 
that  nothing  could  be  done  or  permitted  here  contrary  to  the  Con- 
stitution of  the  United  States. 

4.  This  annexation  was  not  in  a  "transition  or  inchoate*'  state,  but 
was  complete,  and  the  Constitution  came  with  annexation  and 
became,  and  ever  since  has  been,  the  supreme  law  of  this  Terri- 
tory. 

5.  The  finding  of  a  true  bill  by  a  Circuit  Judge  of  the  Territory,  or  in 

any  other  manner  than  by  the  indictment  of  a  Grand  Jury  prop- 
erly empowered  to  act  in  the  premises.  Is  in  direct  violation  of 
the  provisions  of  Article  V  of  the  Conetitution  of  the  United 
states,  and  any  person  found  guilty  of  an  infamous  crime  without 
such  indictment  by  a  Grand  Jury  is  illegally  convicted,  and  should 
be  released  on  uaheas  corpus. 

Habeas  Corpus. 

George  A.  Davis  and  F.  M.  Brooks^  attx>nieys  for  petitioner. 
JiAm  W,  Gathcartj  Assistant  Attorney  General,  for  respond- 
ent. 

EsTEE,  J.  This  is  an  application  for  a  writ  of  habeas  cor  pus  j 
arising  upon  the  petition  of  one  Osaki  Mankichi,  a  Japanese. 

The  evidence,  oral  and  documiemtary,  shows  that  on  the  4tii 
day  of  May,  1899,  a  presentment  was  filed  against  the  petitioner 
by  the  then  Circuit  Judge  of  the  First  Circuit  of  the  Territory 
of  Hawaii,  and  without  the  intervention  of  a  grand  jury,  charg- 
ing him  with  the  crime  of  murder;  that  afterwards,  in  the  May 
term  of  that  court,  of  the  same  year,  he  was  triced  on  the  said 
presentment  and  convicted  of  the  crime  of  manslaujghter  in  the 
first  degree.  The  verdict  was  returned  by  nine  out  of  the  t^velve 
jurors.  On  the  22nd  day  of  May,  1899,  he  was  by  the  said  court 
senftenced  to  twenty  years'  imprisonment  at  hard  labor. 
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Petitioneor  now  seeks  his  discharge  upon  the  ground  that  he 
is  being  illegally  imprisoned  because  of  the  fact  that  he  was  not 
indicted  by  a  grand  jury,  nor  convicted  by  the  unanimous  ver- 
dict of  a  jury  of  twelve  men,  as  is  r^equired  by  the  Constitution 
of  the  United  States,  it  being  claimed  that  the  Constitution  of 
the  United  States  was  in  force  in  these  Islands  during  the  periodi 
coveiied  by  the  trial,  conviction  and  sentence  of  petitioner,  and. 
that  Aricles  V,  VI  and  VII  of  the  Amendments  to  the  Consti- 
tution were  thus  violated. 

(1).  The  first  point  made  by  the  learned  Assistant  Attorney 
General  for  the  Territory  is  that  this  court  has  no  jurisdiction 
to  act  and  determine  upon  the  questions  involved  in  this  matter, 
because  a  writ  of  error  should  be  sued  out  of  the  Supreme  Court 
of  thie  United  State©  by  tlie  petitioner  herein;  that  whatever 
may  have  been  the  action  of  the  territorial  courts,  the  United 
States  court  ought  not  to  interfer^e;  that  this  case  is  not  one  of 
sufficient  gravity  to  call  for  the  interpoeition  of  this  court  on 
habeas  corpus  . 

This  is  a  Federal  question  raised  in  a  territory  of  the  United 
States  which  is  governed  by  Federal  law  under  the  Constitution 
of  the  United  States.    The  authorities  referred  to  by  the  Deputy 
Attorney  General,  as  sustaining  his  position  against  this  court's  - 
assuming  jurisdiction  in  this  proceecling  are  not  in  point.     Not 
one  of  the  decisions  cited  relate  to  this  class  of  cases.     This- 
territory  is  under  the  contml  of  Congress  and  is  not  an  inde- 
pendent state  with  a  constitution  and  local  statutes  governing 
the  trial  and  conviction  or  acquittal  of  persons  charged  with 
crime.     Where  a  state  is  a  party,  and  where  a  constitutional 
question  is  involved,  a  writ  of  error    should,  save  in  excep- 
tional cases,  be  sued  out  of  the  Supreme  Court  of  the  United' 
States,  be<*ause  of  the  delicate  nature  of  a  conflict  of  state  and 
national  jurisdictions.     Here  there  can  be  no  such  conflict.     I 
have  been  imable  to  find  any  authorities  of  like  import  where  • 
a  conviction  is  had  in  a  territor>\    Territorial  action  alone  is  in- 
volved here.    The  courts  which  have  considered  this  matter  be- 

20— u.  s.  D. 
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fore  are  all  territorial  courts,  the  alleged  conviction  of  petitioner 
occurring  undetr  territorial  law. 

It  should  be  here  said  tliat  the  territorial  situation  in  Hawaii 
is  peculiar.  We  are  by  land  and  sea  over  five  thousand  miles 
from  the  capital  of  our  country,  and  practically  the  judicial 
officers  of  this  country  ane  beyond  the  immediate  range  of  all 
a,ppellate  judicial  tribunals  So  all  judicial  officers  here  s'hould 
be  especially  interested  in  maintaining  public  law  in  this  terri- 
tory, and  more  particularly  in  maintaining  the  Constitution  and 
^Statutes  of  the  United  States  applicable  hereto. 

In  this  habeas  C(yrpu8  matter  'there  is  a  wide  difference  of 
opinion  between  the  territorial  judgies.  Both  the  Supreme  and 
Circuit  Courts  differ  from  each  other  and  the  members  of  the 
Supreme  Court  differ  among  themselves  and  especially  so  upon 
the  question  of  the  relation  which  this  territorj^  bears  to  the 
Constitution  and  laws  of  the  United  States.  For  instance,  the 
^Supreme  Court  of  this  Territory  held  in  the  very  recent  case 
•of  H<ynomii  Hugar  Co,  v,  Sayemiz  (12  Haw.  96),  that  certain 
^Amendments  of  the  Constitution  of  the  United  States  were  not 
in  force  here  between  the  7th  day  of  July,  1898,  and  the  14th 
^y  of  June,  1900,  namely.  Articles  V,  VII,  VIII  and  XIII, 
which  Articles  rela/te  to  indictment  by  a  grand  jury  for  infamous 
crimes,  to  a  common  law  jury  trial,  and  to  the  existence  of 
-slavery  in  the  United  States.  While  thie  Supreme  Court  decided 
in  the  case  of  Ex  Parte  Edicards  (13  Haw.  32)  that  no  i)ereon 
<5ould  be  put  uix)n  trial  for  an  infamous  crime  in  the  Hawaiian 
Islands  flfter  August  12th,  1898  (the  date  of  the  raising  of  the 
American  flag  here)  without  having  been  first  indicted  by  a 
grand  jurv'^,  nor  could  he  be  convicted  of  such  crime  save  by  the 
unanimous  verdict  of  a  jury  of  twelve. 

It  was  further  held  by  the  Supreme  Court  of  the  territory, 
on  th^  5th  day  of  June,  1899,  in  the  case  of  Spencer  v.  Collector 
of  Customs  (12  Haw.  66)  that  Hawaii  could  register  vessels, 
although  the  territory  was  annexed  to  and  formed  a  part  of  the 
United  States. 

This  was  practically  overruled  by  the  Attorney  General  of  the 
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United  States,  who  in  a  written  opinion  (22  Op.  Atty.  Gen,  678) 
instructed  the  Seoretaiy  of  the  Treasurer  that: — 

'^With  due  riespeot  to  the  judgment  of  the  Supreme  Court  of 
Hawaii,  I  am  unable  to  admit  that  an  Hawaiian  register  can  now 
be  issued  to  a  vessel,  and  the  flag  of  Hawaii,  the  usual  token  of 
registration,  be  flown  by  her." 

From  these  decisions  it  is  dear  there  is  a  wide  divergence  of 
opinion  on  the  part  of  the  Supreme  Court  of  the  territory,  as 
to  the  constitutional  question  involved  herein,  and  as  to  whether 
or  not  the  people  of  this  territory  were  during  the  period  between 
July  7,  1898,  and  June  14th,  1900,  living  in  an  American  ter- 
ritory and  subject  to  such  laws  as  were  not  inconsistent  with  the 
Joint  Resolution  of  Annexation  "nor  contrary  to  the  Constitu- 
tion of  the  United  States." 

The  familiar  rule  of  stare  decisis  does  not  seem  to  receive 
recognition  by  the  Supreme  Court  of  the  territory,  for  that  court 
decides  one  way  at  one  time  and  another  way  at  other  times 
upon  questions  of  the  gravest  importance  and  which  cases  in- 
volve identically  the  same  principla  The  very  uncertainty  of 
that  court's  opinions  tends  to  disturb  and  unsettle  the  public 
mind  as  to  the  national  Constitution  and  its  application  to  the 
people  of  an.d  conditions  in  this  territory,  and  is  a  strong  induce- 
ment for  this  court  to  exercise  its  discretion  in  taking  jurisdicr 
tion  of  this  proceeding. 

It  is  argued  that  the  District  and  Circuit  Courts  of  the  United 
States  are  ooui'ts  of  original  and  limited  jurisdiction,  which  is 
true;  but  the  United  States  statutes  make  it  the  duty  of  United 
States  Disrict  and  Circuit  judges  to  issue  the  writ  of  habeas 
corpus  when  justice  demands  it,  or  when  "a  person  is  in  custody 
in  violation  of  the  Constitution."  (Section  753  Rev.  Stats.  U. 
S.  2nd  Ed) 

"It  is  the  duty  of  the  courts  to  be  watchful  of  the  constitu- 
tional rights  of  the  citizsen."  Boyd  v.  U.  S.,  116  U.  S.  616. 
So  constitutional  provisions  for  the  security  of  persons  and  prop- 
erty should  be  liberally  construed.    Id,  636. 

As  was  said  by  the  Supreme  Court  of  the  United  States  in 
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the  case  of  Walker  t\  S.  P.  R.  R.  Co.,  165  U.  S.  593,  quoting 
from  page  595-6: 

"We  deem  it  mmeoefefiary  to  consider  the  contention  of  de- 
fendant in  error  that  the  territorial  courts  are  not  courts  of  the 
United  States  and  that  the  Seventh  Amendment  is  not  operative 
in  the  territories,  for  by  the  Act  of  April  7,  1874,  C.  80,  18 
Stat^  27,  Oongreas,  legislating  for  all  the  territories,  declared 
that  no  party  shall  be  deprived  of  the  right  of  trial  by  jury  in 
cases  cognizable  sat  common  law;  and  while  this  may  not  in 
terms  extend  all  the  provisions  of  the  Seventh  Amendment  to 
the  territories  it  does  secure  all  the  rights  of  trial  by  jury  as 
they  existed  at  common  law." 

If  it  be  true  that  the  Constitution  and  the  Act  of  Congress 
referred  to  in  Walher  i\  8.  P.  R.  R.  Co.,  Fupra,  has  been  nulli- 
fied 90  far  as  this  territory  is  concerned  by  the  local  territorial 
courts,  then  there  should  be  an  immediate  remedy. 

The  learned  Assistant  Attorney  General  on  the  argument 
pressed  upon  the  attention  of  the  court  the  fact  that  on  Oc- 
tober 20th,  1900,  this  Court  dismissed  the  petition 
for  a  writ  of  habeas  corpus  presented  in  the  case  of 
In  re  MarsJmlljQ)  on  the  ground  of  lack  of  jurisdiction. 
But  in  that  case  the  petitioner  had  been  convicted 
of  a  misdemeanor  and  no  Federal  question  was  involved; 
the  court  then  saying  generally,  that  "only  in  very  rare  and 
extreme  cases  will  it  review  upon  habeas  corpus  the  judgments 
or  verdicts  found  in  the  highest  territorial  courts  of  the  terri- 
tory."   And  this  court  is  still  of  the  same  opinion. 

The  question  now  presented  is:  Is  this  an  exceptional  case? 
I  am  compelled  to  believe  that  it  is.  Whatever  the  intention 
of  the  local  territorial  courts,  their  decisions  upon  this  question 
are  an  attack  upon  the  constitutional  rights  of  the  citizen 
affecting  life  and  liberty,  which  are  thereby  made  insecure.  In 
view  of  all  the  circumstances,  therefore,  I  think  it  would  be  in 
furtherance  of  public  justice  for  me  to  exercise  my  discretion 
by  assuming  jurisdiction  in  this  proceeding.  I  shall  therefore 
consider  the  case  under  the  writw 
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The  right  of  appeal  in  habeas  corpus  cases  from  the  territorial 
circuit  to  the  territorial  Supreme  Court,  this  court  will  not  con- 
sider. This  is  a  matter  entirely  within  the  province  of  the  terri- 
torial coui'ts. 

So  also  as  to  the  objections  submitted  in  relation  to  Mr.  Jus- 
tice Perry  sitting  as  one  of  the  appellate  judges  in  this  case, 
originally  tried  by  him  while  a  circuit  judge.  That  is  largely 
a  matter  of  discretion  on  his  part,  and  I  will  not  assume  to  ques- 
tion the  wisdom  of  such  discretion. 

(2).  Petitioner  claims  that  he  is  in  custody  in  violation  of  the 
Constitution  of  the  United  States  in  that  he  was  tried  and  con- 
victed of  an  infamous  crime  without  an  indictment  by  a  grand 
jury,  and  by  a  verdict  of  less  than  twelve  jurors,  i.  e.,  by  nine 
of  the  twelve  jurors.  The  specific  Articles  of  the  Constitution 
claimed  to  have  been  violated  by  such  conviction  are  Articles 
V,  VI  and  VII  of  the  Amendments  thereto. 

There  is  no  question  as  to  the  infamous  character  of  the  crime 
with  which  he  was  charged. 

The  Joint  Resolution  of  both  Houses  of  Congress  annexing 
the  Hawaiian  Islands,  passed  by  Congress  July  7th,  1898,  pre- 
scribes, among!  other  things,  that: — 

"The  Hawaiian  Islands  and  their  dependencies are 

hereby  annexed  as  a  part  of  the  territory  of  the  United  States, 
and  are  subject  to  the  sovereign  dominion  thereof,  and  all  and 
singular  the  property  and  rights  hereinbefore  mentioned  are 
vested  in  the  United  States  of  America." 

After  providing  for  the  disposition  of  the  revenues  of  the 
Islands  and  for  the  future  enactment  by  Congress  of  special 
public  land  laws,  the  Resolution  then  prescribes: 

" The  municipal  legislation  of  the  Hawaiian  Islands 

not  inconsistent  with  this  Resolution,  noi-  contrary  to 

the  Constitution  of  the  United  States shall  remain  in 

force  until  the  Congress  of  the  United.  States  shall  otherwise 
determine."  (Vol.  30,  U.  S.  Stats.,  750.) 

Municipal  law  is  defined  to  be: 

'^The  rule  of  law  by  which  a  particular  district,  community 
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or  nation  is  governed."     (1  Blackstone's  Coram.  44;  1  Kent's 
Coram.  447;  2  BurrilPs  Law  Dictionary,  215.) 

The  Resolution  of  Annexation  of  the  Hawaiian  Islands,  as 
passed  by  Congress,  prescribes  that  "they  are  annexed  as  a  part 
of  the  territory  of  the  United  States"  and  are  "subject  to  the 
sovereign  dorainion  thereof,"  and  on  August  12th,  1898,  the 
American  flag  was  raised  on  the  Islands.  It  matters  not  techni- 
cally whether  the  Constitution  followed  the  flag  or  followed 
American  sovoreignty  here,  for  with  American  sovereignty  came 
all  of  American  law  not  especially  reserved  by  the  Joint  Reso- 
lution of  Annexation.  It  goes  without  saying  that  two  sover- 
eignties could  not  exist  here  at  the  same  time,  and  when  the 
Resolution  of  Annefxatiou  provided  that  "the  municipal  legisla- 
tion of  the  Hawaiian  Islands  not  inconsistent  with  this  Joint 
Resolution  nor  contrary  to  the  Constitution  of  the  United  States 
shall  remain  in  force,"  it  meant  that  all  municipal  legislative 
enactments  of  the  Republic  of  Hawaii  contrary  thereto  should 
be  abrogated.  No  resen^'ation  was  made  in  the  Joint  Resolution 
of  Annexation  of  Articles  V,  VI  and  VII  of  the  Amendments 
to  the  Constitution,  relating  to  indictments  or  trial  by  jury,  in 
common  law  or  criminal  cases.  This  showed  that  American  sover- 
eignty not  only  prevailed  here,  as  elsewhere  in  the  territories 
of  the  United  States,  but  that  nothing  could  be  done  or  permit- 
ted here  contrary  to  the  Constitution  of  the  United  States.  This 
annexation  was  not,  as  claimed  by  the  Supreme  Court  of  the 
territory  in  the  case  of  Peacock  v.  Republic  of  Hmc-aii  (12  Haw. 
27-33),  in  a  transition  or  inchoate  state,  but  was  complete,  and 
the  Constitution  came  ^vith  annexation,  and  became  and  ever 
since  has  been  the  supreme  law  of  this  territory.  This  is  of 
paramount  interest  to  the  people  of  this  territory,  as  it  secures 
to  all  the  equal  protection  of  life,  liberty  and  pr<^)erty,  which 
are  fundamental  rights,  and  chief  among  which  is  the  trial  by 
j«ry. 

It  appears  that  the  petitioner  was  indicted  for  the  crime  of 
murder  under  an  indictment  presented  by  the  prosecuting  offi- 
cer of  the  territory  and  found  by  the  Circuit  Judge  of  the  Our- 
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cuit  Court  under  tlie  provisions  of  Section  616  of  the  Penal 
Laws  (eompiled  in  1897)  of  the  Republic  of  Hawaii,  which  read». 
as  follows: 

"The  necessary  bills  of  indictment  shall  be  prepared  by  a- 
legal  prosecuting  officer  and  bo  duly  presented  to  the  Presiding 
Judge  of  the  court  before  the  arraignment  of  the  accused,  and' 
such  judge  shall,  after  examination,  certify  upon  each  bill  of  in- 
dictment whether  he  finds  the  same  a  true  bill  or  not." 

The  petitioner  was  then  tried  upon  the  said  indictment  and 
a  verdict  of  conviction  of  manslaughter  was  rendered  by  nine- 
out  of  twelve  jurors  who  heard  the  case  in  accordance  with 
Section  1345  of  the  Civil  Laws  (compiled  in  1897)  of  the  Re- 
public of  Hawaii,  which  prescribes  as  follows: 

"Xo  jury,  for  the  trial  of  any  case,  civil  or  criminal,  shall  be- 
less  than  twelve  in  number,  but  wheu  nine  of  such  jury  shall 
agree  upon  a  verdict,  ihej  may  render  the  same  and  such  verdict 
shall  be  as  valid  and  binding  upon  the  parties  as  if  rendered  by 
all  twelve." 

The  questions  then  presented  are: 

Were  the  provisions  of  the  Penal  and  Civil  Laws  of  the  Re* 
public  of  Hawaii  under  which  this  petitioner  was  indicted,  tried 
and  convicted,  ^^Municipal  legislation  contrary  to  the  Constitu- 
tion of  the  United  States?''    Or,  in  other  words, 

"Could  a  person  in  the  Territory  of  Hawaii,  between  the  7th' 
day  of  July,  1898,  and  the  14th  day  of  June,  1900,  when  the- 
Act  for  the  government  of  the  Territory  of  Hawaii  went  into 
effect,  be  legally  tried  for  an  infamous  crime  without  having 
been  first  indicted  by  a  grand  jury,  as  required  by  Article  V  of 
the  Amendments  to  the  Constitution  of  the  United  States,  or- 
convicted  by  less  than  an  unanimous  verdict  of  twelve  jurors^ 
as  provided  by  Articles  VI  and  VII  of  said  Amendment  ? 

Article  V  of  the  Constitution  of  the  United  States  reads  ia 
parts  as  follows: 

"No  person  shall  be  held  to  answer  for  a  capital  or  otherwise- 
infamous  crime  imless  on  a  presentment  or  indictment  of  a  grand 
jury." 
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Even  if  this  constitutional  provision  had  never  been,  con- 
strued, the  langaiage  is  too  plain  for  doubt. 

It  has  been  held  by  the  Supreme  Court  of  the  United  States 
that  the  Fifth  and  Sixth  Amendments  to  the  Constitution  were 
not  designed  as  limits  upon  the  state  governments  in  reference 
..  to  their  own  citizens,  but  are  only  restrictions  upon  the  Federal 
power.  (Barron  t\  Bnltlnvore^  7  Peters  243;  Thorington  r. 
Montgomery,  147  U.  S.  490.) 

The  Hawaiian  Islands  were  territory  of  the  United  States, 
"subject  to  the  sovereignty  thereof,"  and  under  the  control  of 
Congress  when  the  original  proceedings  in  this  matter  were 
heard  before  the  Circuit  Court  of  the  territory. 

Mr.  Justice  Bradley  held  in  the  case  of  the  Mormon  Church 
V.  United  States,  136  U.  S.  1: 

"That  the  power  of  Congress  over     the     territories  of  the 
United  States  is  general  and  plenary  arising  from  and  incidental 
to  the  right  to  acquire  the  territory  itself,  and  from  the  power 
.  given  by  the  Constitution  to  make  all  needful  rules  and  ref- 
lations respecting  the  territory  or  other  property  belonging  to 

-the  United  States 

"It  would  be  absurd  to  hold  that  the  United  States  had  power 
■  to  acquire  territory  and  no  power  to  govern  it  when  acquired." 
To  the  same  point  let  me  add  it  was  recently  decided  in 
the  case  of  Downs  v.  BidioeUy  182  U.  S.  244,  quoting  with  ap- 
proval from  the  decision  of  Chief  Justice  Marshall  in  McCul- 
Joiigh  v.  Marylandy  4  Wheaton,  316: 

"That  the  power  over  the  territories  is  vested  in  Congress 
without  limitation,  and  this  power  has  been  considered  the  foun- 
•  dation  upon  which  the  territorial  government  rests." 

As  to  territorial  authorities  on  questions  of  the  territories 
being  subject  to  Federal  provisions,  see  Bradford  v.  Terry,  1 
•Okl.  366;  Walker  r.  N.  M.  R,  R.  Co.,  7  N.  Mex,  282. 

In  the  exercise  of  the  plenary  power  conferred  upon  it,  Cou- 

igress  provided  by  the  Joint  Resolution  of  Annexation  that  all 

municipal  legislation  of  the  Republic  of  Hawaii  "eontrarj'  to 

.the  Constitution  of  the  United  States,"  should  be  repealed, 

leaving  in  force  all  that  was  not  in  conflict  therewith.    No  Ian- 
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gnsige  could  be  plainer.  I  am  constrained  to  hold  that  it  was 
the  intention  of  Congress  to  extend  the  Constitution,  save  as 
limited  by  the  other  provisions  of  the  Joint  Resolution,  over 
these  Islands  and  any  other  construction  would  be  a  straining 
after  that  which  does  not  appear  in  the  language  of  the  Act. 

As  was  said  by  the  Supreme  Court  of  the  United  States  in  the 
recent  Insular  cases  (Dotcns  v.  Bidtoelly  182  U.  S.  244,  271:) 

"TVhen  the  Constitution  has  been  once  formally  extended 
by  dongrees  to  territories,  neither  Congress  nor  the  territorial 
legislature  can  enact  laws  inconsistent  therewith."  And  if  Con- 
gress cannot  control  the  constitutional  rights  of  citizens  after 
thev  have  once  been  extended  to  them  in  the  territories,  how 
can  the  territories  themselves  do  this  through  their  courts  or 
otherwise? 

See  Thompson  v.  UtaJi^  170,  where  the  court,  at  page  349, 

i^avs: 

*)  • 

"Assuming  that  the  provisions  of  the  Constitution  relating 
to  trials  for  crimes  and  to  criminal  prosecutions  apply  to  the 
territories  of  the  United  States,  the  next  inquiry  is,  whether  the 
jury  referred  to  in  the  original  Constitution  and  in  the  Sixth 
Amendment  thereto  is  a  jury  constituted  as  it  was  at  common 
law  of  twelve  persons,  neither  more  nor  less This  ques- 
tion must  he  answered  in  the  affirmative^' 

Quoting  approvingly  from  SpringriUe  i\  Thomas^  166  U.  S. 
"707,  where  the  court  says: 

"In  our  opinion  the  Seventh  Amendment  secured  unanimity 
in  finding  a  verdict,  as  an  essential  feature  of  trial  by  jury  in 
common  law  cases,  and  the  Act  of  Congress  could  not  impart 
the  power  to  change  the  constitutional  rule  and  could  not  be 
treated  as  attempting  to  do  so." 

And  again  on  page  355  {Thompson  v,  Utah,  supra),  the 
court  says: 

"The  Constitution  of  the  United  States  gave  Uie  accused  at 
the  time  of  the  commission  of  the  offense,  a  right  to  be  tried 
by  a  jury  of  twelve  persons,  and  made  it  impossible  to  deprive 
him  of  his  liberty  except  by  the  unanimous  verdict  of  such  a 
jnr>\" 
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See  also  Webster  v.  Reidy  11  How.  437,  460;  AmeHean 
Publishing  Co.  v.  Fisher^  166  U.  S.  464,  468. 

The  finding  of  a  true  bill  by  a  circuit  iudg©  of  this  territory, 
or  in  any  other  manner  than  by  the  indictment  of  a  grand  jury 
properly  empowered  to  act  in  the  premises,  is  in  direct  violation 
of  the  provisions  of  Article  V.  of  the  Amendments  to  the  Con- 
stitution of  the  United  States,  and  any  person  found  guilty  of 
an  infamous  crime  without  such,  indictment  by  a  grand  jury 
is  illegally  convicted  and  should  be  released  on  habeas  corpus. 
(Ex  parte  Bain,  121  U.  S.  l;Ex  parte  Parks,  93  U.  S.  18, 
Gallon  V.  Wilson,  127  U.  S.  540.) 

It  is  fallacious  to  attempt  to  limit  the  force  of  the  Constitu- 
tion in  this  territory,  or  in  view  of  the  clear  intent  of  the  Reso- 
lution of  Annexation,  to  curtail  the  constitutional  rights  of  the 
citizen.  Tlie  pointing  out  to  the  people,  as  the  Supreme  Court 
of  the  territory  has  done,  that  the  Constitution  "is  not  here  in 
all  its  fullness,"  without  stating  what  parts  are  and  what  parts 
are  not  here,  simply  befogs  the  question;  and  the  argument  of 
the  Assistant  Attorney  General  of  the  territory  that  trial  by 
jury  is  not  one  of  the  fundamental  propositions  of  the  Constitu- 
tion is  contrary  to  the  settled  opinions  of  such  illustrious  Amei> 
ican  jurists  as  Marshall,  Story  and  Kent,  and  also  of  the  leading 
American  statesmen  who  assisted  in  framing  those  Amendments 
to  the  Constitution. 

Tlie  history  of  the  trial  by  jury  is  the  history  of  English  and 
American  civilization.  It  has  come  down  to  us  from  Magna 
Charta,  and  in  criminal  cases  every  presumption  is  in  favor  of 
sustaining  it. 

I  am  of  the  opinion  that  the  proceedings  in  the  Territorial 
Courts  of  Hawaii  for  the  indictment  and  conviction  of  the  peti- 
tioner herein  were  contrary  to  law  and  void,  and  that  he  is  en- 
titled to  be  discharged  on  habeas  corpus. 

Let  the  prisoner  be  discharged. 

(1)      Ante,  P.  34. 

Note:  Reversed  on  appeal  by  U.  S.  Sup.  Court,  June  1,  1903. 
Not  yet  reported. 
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UNITED  STATES  OF  AMERICA  v  JEAX  SABATE. 

Decided:    October  18th,  1902. 

1.  Policy  of  Gtoyemment  of  United  States  to  protect  all  people  therein 
from  illegal  or  improper  handling  of  the  mails. 

2.  A  letter  carrier  is  bound  to  deliver  letters  or  mail  in  the  condition 
in  which  he  received  the  same,  without  any  delay  or  detention » 
save  that  necessarily  incident  to  his  employment. 

3.  Circumstantial  evidence;  crime  rarely  committed  in  presence  of 
witnesses. 

CRi\nNAL  Law.    Indictment  Under  Section  3891  K.  S.  U.  S. 

Violation  U.  S.  Postal  Laws. 

liOhert  W.  BredcojiSy  United  States  District  Attorney,  for 
government 

Correa  &  Creighton  and  J.  M.  Vivas,  for  defendant. 

CHARGE  TO   THE  .TIJRY. 

Estee,  J.  Gentlemen  of  the  jury:  The  indictment  in  this 
ease  upon  which  the  defendant  is  held  to  answer,  contains  eleven 
counts,  to- wit: 

1.  That  the  defendant  did  on  the  second  day  of  December, 
1902,  in  the  District  of  Hawaii,  while  emploj^ed  as  a  letter  car- 
rier in  the  postoffice  of  the  United  States,  in  the  Territory  and 
District  of  Hawaii,  unlawfully  detain,  delay  and  open  a  certain 
letter,  which  was  intended  to  be  conveyed  by  mail,  and  which 
came  into  his  possession  as  letter  carrier  aforesaid,  and  en- 
trusted to  him  for  delivery  to  the  person  to  whom  tlie  same 
was  addressed,  to-wdt:  one  Mre.  Frank  Elwood  Blake,  at  Hono- 
lulu, in  the  District  and  Territory  of  Hawaii. 

2.  The  second  count  alleges  the  same  procedure  at  the  same 
place  and  on  the  same  day,  in  relation  to  a  letter  addressed  to 
Miag  Pinao  Brickwood,  at  Honolulu,  in  the  District  and  Ter- 
ritory aforesaid. 

3.  The  third  count  alleges  the  same  procedure  at  tlie  same 
place  and  on  the  same  day,  in  relation  to  a  letter  addressed  to 
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Mra.  D.  H.  Ohase,  at  Honolulu,  in  the  District  and  Territory 
aforesaid. 

4.  The  fourth  count  alleges  the  same  procedure  on  the  part 
of  the  defendant,  at  the  same  place  and  on  the  same  day,  in 
relation  to  a  letter  addressed  to  Mrs.  Congdon,  at  Honolulu,  in 
the  District  and  Territory  aforesaid. 

5.  The  fifth  count  alleges  the  same  procedure  on  the  part 
of  defendant,  at  the  same  place  and  on  the  same  day,  in  rela- 
tion to  a  letter  addressied  to  Miss  A,  M.  Felker,  in  the  District 
and  Territory  of  Hawaii. 

6.  The  sixth  count  alleges  the  same  procedure  on  the  part 
of  defendant,  at  the  same  place  and  on  the  same  day,  in  rela- 
tion to  a  letter  addressed  to  Mrs.  J.  E.  Gumey,  at  Honolulu, 
in  the  District  and  Territory  aforesaid. 

7.  The  seventh  count  alleges  the  same  procedure,  at  the  same 
place  on  the  part  of  the  defendant,  but  of  the  date  of  the  fif- 
teenth of  October,  1901,  in  relation  to  a  letter  addressed  to  Mr. 
and  Mrs.  John  Usbome,  at  Honolulu,  in  the  District  and  Ter- 
ritory aforesaid. 

8.  The  eighth  count  alleges  the  same  procedure  on  the  part 
of  the  defendant,  at  the  same  place,  and  of  date  the  second 
day  of  December,  1901,  in  relation  to  a  letter  addressed  to  Mis. 
R  L.  Cutting,  at  Honolulu,  in  the  District  and  Territory  afore- 
said. 

9.  The  ninth  count  alleges  the  same  procedure  on  the  pert 
of  the  defendant,  and  at  the  same  place,  but  of  date  the  twenty- 
fourth  day  of  November,  1901,  in  relation  to  a  letter  addressed 
to  Foster  A.  Davis,  at  Honolulu,  in  the  District  and  Territory 
aforesaid. 

10.  The  tenth  count  alleges  the  same  procedure,  at  the  same 
place,  on  the  part  of  the  defendant,  but  of  date  the  thirtieth 
day  of  November,  1901,  in  relation  to  a  letter  addressed  to  J- 
W.  Jones,  at  Honolulu,  in  the  District  and  Territory  aforesaid. 

11.  The  eleventh  count  alleges  the  same  procedure  on  the 
part  of  the  defendant  and  at  the  same  place,  but  of  date  the 
second  day  of  December,  1902,  in  relation  to  a  letter  addressed 


U.  S.  V.  SABATE.  317 

to  0.  A.  Howard,  at  Honolulu,  in  the  District  and  Territory  of 
Hawaii. 

It  is  provided  by  Section  3891  of  the  Revised  Statutes  in 
part,  that — 

''Any  person  employed  in  the  department  of  the  Postal  Ser- 
vice, who  shall  unlawfully  detain,  delay  or  open  any  letter.  . . . 
entrusted  to  him  or  which  has  come  into  his  possession  and 
which  was  intended  to  be  conveyed  by  mail,  or  carried  and 
delivered  by  any  mail  carrier letter  carrier  or  other  per- 
son employed  in  any  department  of  the  Postal  Service 

shall  be  punishable  by  a  fine  of  not  more  than  five  hundred 
dollars  or  by  imprisonment  for  not  more  than  one  year  or  by 
both." 

It  i5  undisputed  that  the  defendant  at  the  time  of  the  al- 
leged commission  of  the  offenses  charged  in  the  various  counts 
of  the  indictment  against  him,  was  a  letter  carrier  in  the  em- 
ploy of  the  Postal  Service  of  the  United  States,  at  the  city  of 
Honolulu,  District  of  Hawaii.  It  is  the  policy  of  the  government 
of  the  United  States  to  protect  all  the  people  therein  from  any 
improper  or  illegal  handling  of  the  maib.  The  office  of  a  let- 
ter carrier,  while  it  may  be  an  inferior  one  in  the  Postal  Ser- 
vice, Bs  compared  with  some  other  offices  of  that  department,  is 
yet  of  the  gravest  importance  to  the  people  in  the  district  where 
the  incumbents  of  such  office  receive  the  mail  for  delivery  to 
whom  it  may  be  addressed.  Under  the  employment  of  the 
defendant  as  such  letter  carrier,  the  defendant  was  bound  to 
faithfully  deliver  to  the  persons  to  whom  it  was  addre^ed  all 
mail  matter,  including  letters,  which  were  entrusted  to  him 
or  which  had  come  into  his  possession  for  delivery  as  such  letter 
carrier;  and  he  was  bound  to  deliver  such  letters  or  mail  matter 
in  the  condition  in,  which  he  received  the  isame.  In  other  words, 
such  letters  were  to  be  delivered  intact  and  without  any  delay  or 
detention  save  that  necessarily  incident  to  his  employment. 

You  are,  therefore,  in  considering  the  evidence  produced  in 
this  ease  to  bear  in  mind  three  things: 

Did  the  defendant  unlawfully  detain  any  one  or  all  of  the 
letters  referred  to  in  the  counts  set  up  in  the  indictment  against 
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hiin?    Did  he  unlawfully  delay  the  same    or  any  one  thereof? 
Did  he  unlawfully  open  any  or  all  of  the  said  letters? 

If  you  should  believe  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  did  either  unlavrfullv  either  detain,  or 
delay  or  open  any  one  or  all  of  the  letters  referred  to  in  the 
said  indictment,  it  will  be  your  duty  to  find  him  guilty  as 
charged.  But  you  must  go  through  eacb  count,  considering 
the  evidence  in  relation  to  the  charge  therein,  and  finding  the 
defendant  guilty  or  not  guilty  as  to  you  may  appear  from  the 
facts  as  presented  to  you,  of  which  facts  you  are  the  sole  judges. 
The  law  you  will  take  from  the  court 

You  are  to  remember  that  under  the  law,  innocence  is  pre- 
sumed until  guilt  is  proven.  In  considering  the  evidence,  there- 
fore, you  are  to  give  the  defendant  the  benefit  of  all  reason- 
able doubt.  And  by  a  reasonable  doubt,  gentlemen,  is  meant  that 
after  an  entire  comparison  and  consideration  of  all  the  evidence 
in  the  case,  your  minds  are  left  in  that  condition  in  which  vou 
cannot  say  that  you  feel  an  abiding  conviction  to  a  moral  cer- 
tainty of  the  truth  of  the  charge.  The  burden  of  proof  in  this 
class  of  cases  is  on  the  government.  But  in  arrivin<»-  at  a  ver- 
dict in  this  case,  vou  are  not  to  be  controlled  bv  the  number  of 
the  \vitnesses  who  may  have  testified  on  one  side  or  Uie  other,  but 
rather  by  the  conviction  which  the  testimony  may  convey  to 
your  minds  of  the  truth  or  falsity  of  the  charge,  whether  such 
testimony  l>e  given  by  one  or  many  witnesses.  Of  necessity 
the  facts  in  tliis  case,  as  in  most  criminal  cases,  are  largely  cir- 
cumstantial, but  vou  must  bear  in  mind  that  crime  is  rarelv 
committed  in  the  presence  of  witnesses. 

In  rendering  a  verdict  in  this  case,  it  will  require  tlie  unan- 
imous assent  of  all  your  members. 

And  in  finding  a  verdict  in  this  case  you  must  find  the  de- 
fendant guilty  or  not  giiilty,  upon  each  and  every  one  of  the 
coimts  of  the  indictment;  proper  forms  of  verdict  will  be  given 
you  to  take  to  your  jury  room. 


CAMPBELL  t:.  HAGKFELD  &  CO.  819 


EDWARD  CAMPBELL  v.  H.  HACKFELD  &  CO.,  LTD., 
a  corparation. 

Decided:     October  21,  1902. 

/ 

1.  Where  the  jurisdiction  of  the  United  States  District  Court  in  ad- 
miralty was  invoked  In  an  action  for  damages  on  the  ground  that 
the  injuries  wene  sustained  on  hoard  a  vessel  lying  in  the  port  of 
Honolulu  by  a  stevedore  in  unloading  a  cargo  from  said  vessel; 
and  where  it  appeared  from  the  allegations  of  the  libel  that  the 
injury  was  the  result  of  the  negligence  of  a  fellow  stevedore,  and 
damages  are  claimed  against  the  defendant,  who  was  engaged 
with  its  own  employes  alone  in  unloading  the  ship;  the  said  libel 
in  express  terms  alleging  "that  the  persons  who  were  engaged  in 
the  unloading  of  the  said  bark  'Aeolus'  were  all  employes  of  the 
said  defendant,  and  not  members  of  the  crew  or  employes  of  the 
said  bark  'Aeolus/  and  not  fellow-servants  of  any  capacity  with 
any  of  tLe  employes  of  the  said  bark  'Aeolus'  "—on  an  exception 
filed  to  said  libel  on  the  ground  that  the  relation  betwee*i  the 
parties  to  the  action  is  such  that  admiralty  has  no  jurisdiction 
over  the  subject.  Held:  When  a  tort  of  the  character  set  up  in 
the  libel  results  directly  from  the  conduct  of  a  fellow  stevedore, 
and  the  ship  and  its  officers  and  men  are  distinctly  exonei\.*!;ed 
from  any  blame  in  the  matter  by  the  allegations  of  the  liboi,  and 
the  libellant  being  so  injured  by  a  fellow  stevedore  while  carrying 
out  a  contract  of  hiring  with  a  "boss"  stevedore,  the  mere  fact 
•that  a  ship  may  be  Incidentally  connected  with  the  tort  woull  not 
make  the  latter  a  maritime  one,  or  bring  it  within  the  admiralty 
jurisdiction  of  this  oourt 

2.  Jurisdiction  in  a  case  like  the  one  at  bar  does  not  depend  alone 
upon  the  locality  where  the  injury  was  inflicted,  but  rather  upon 
all  of  the  facts  of  the  case,  including  the  locality.  That  is  to  say, 
it  must  occur  upon  the  vessel  on  the  high  seas  or  in  the  tide- 
iwaters,  and  arise  out  of  some  privity  between  the  injured  man 
and  the  offioersi  or  owners  of  the  ship.  No  such  condition  !s 
shown  to  exist  by  the  libel  in  this  case.  The  exception  is  there- 
fore sustained  and  the  libel  dismissed. 


In  Admiralty.     Exceptions  to  Libel. 

Philip  Farley^  proctor  for  libellant. 

Kinney,  Ballon  <&  McClanalian,  proctors  for  libellee. 
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EsTEE,  J.  Exception  is  taken  to  the  jurisdiction  of  the  court 
in  this  case  upon  the  facts  as  shown  by  the  libel  filed  by  the 
plaintiff  herein. 

Practically  the  facts  appearing  upon  the  face  of  the  libel  are 
as  follows: 

That  the  plaintiff  was  a  stevedore;  that  the  defendant  was 
a  corporation  organized  under  the  law,  and  is  engaged  in  load- 
ing and  unloading  vessels  and  ships  of  all  kinds,  among*  them 
that  certain  Norwegian  bark,  the  "Aeolus."  That  on  the  26th 
day  of  July,  1902,  or  thereabouts,  the  plaintiff  as  such  steve- 
dore, was  engaged  to  help  unload  the  said  bark  by  the  said 
defendant.  The  said  bark  was  then  lying  in  the  port  and  harbor 
of  Honolulu  in  this  district,  in  navigable  waters  of  the  United 
States;  that  while  so  engaged  in  unloading  said  bark,  ** Aeolus," 
and  while  on  board  of  said  vessel,  to-wit:  in  the  hold  thereof, 
the  plaintiff  received  the  injury  complained  of  in  said  libel. 
That  this  injury  was  caused  by  the  carelessness  and  negligence 
of  the  defendant  and  its  employes.  The  plaintiff  especially  ex- 
onerates the  ship  and  its  master  and  crew  by  alleging  the  fol- 
lowing: 

"That  the  persona  who  were  engaged  in  the  unloading  of  the 
said  bark,  ^Aeolus,'  were  all  emploj-es  of  the  said  defendant, 
and  not  members  of  the  crew,  or  employes  of  the  said  bark, 
^Aeolus,'  and  not  fellow  servants  of  any  capacitv  with  any  of  the 
employes  of  the  said  bark,  ^Aeolus.'  " 

To  this  libel,  exception  is  taken  to  the  jurisdiction  of  the  court 
on  two  grounds: 

1.  That  the  relation  between  the  parties  to  the  action  is 
such  that  admiralty  has  no  jurisdiction  over  the  subject  matter 
of  the  cause,  for  the  reason  that  the  parties  to  the  tort  are  not 
within  the  admiralty  jurisdiction  of  the  court. 

2.  That  the  final  consummation  of  the  tort  took  place  with- 
out the  jurisdiction  of  this  court,  upon  dry  land. 

For  the  purpose  of  deciding  this  exception  or  demurrer,  I  do 
not  deem  it  necessarv^  to  consider  the  second  point  relied  upon 
by  couuFic^l,  as  the  facts  comi>osing  the  tort  complained  of  in 
this  case  (as  shown  on  the  face  of  the  libel)  are  not  such  as 
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would  bring  them  within  the  rule  of  law  relied  upon  by  counsel 
in  that  point. 

As  to  the  first  point  made  by  counsel,  I  am  inclined  to  think 
it  is  well  taken.  It  is  true  I  have  been  unable  to  find,  after  care- 
ful search,  any  case  of  a  similar  nature,  nor  has  oounsel  called 
my  attention  to  any  such  case.  That  is,  where  the  action  of  the 
stevedore  injured  has  been  brought  against  a  so-called  "boss'^ 
stevedore,  with  whom  he  contracted.  The  books  are  full  of  cases 
in  the  admiralty  courts,  of  actions  for  torts  of  a  nature  somewhat 
akin  to  the  one  at  bar,  but  where  the  injury  claimed  is  the  result 
of  the  alleged  fault  of  the  officers  or  owners  of  the  ship,  and  the 
officers  or  owners  of  the  ship,  or  the  ship  itself  are  sued  or 
where  the  party  injured  and  claiming  relief  is  a  member  of 
the  crew.  In  all  of  such  cases,  the  jurisdiction  was  necessarily 
sustained,  or  rather  unquestioned. 

It  is  true  that  the  case  of  Hermmi  v.  Port  Blakely  Mill  Co.y. 
repoi'ted  in  69  Fed.  Rep  646,  would  seem  to  be  somewhat  op- 
posed to  this  point  of  view.  But  that  was  a  case  of  a  suit  against 
a  mill  company  for  an  injury  occurring  on  board  a  vessel,  the 
plaintiff  being  an  officer  of  the  vessel  and  injured  while  acting^ 
with  the  other  members  of  the  crew  in  loading  lumber  into  its 
hold.  And  in  that  case,  while  jurisdictional  questions  were 
raised  and  decided  in  favor  of  libellant^  yet  the  vital  ques- 
tion raised  in  this  case  was  not  one  of  theim.  There  the  ques- 
tion turned  ujx>n  whether  the  injury  originated  on  the  vessel 
or  on  land,  a  point  in  this  c^se  that  I  consider  of  no  importance,, 
from  the  point  of  view  of  the  facts  alleged  on  the  face  of  the 
bill.  And  again  in  that  case  it  appeared  affirmatively,  that  de- 
fendant caused  the  accident  by  sending  lumber  down  the  eliute 
into  the  hold  of  the  vessel,  without  giving  the  proper  warnings, 
the  parties  stowing  the  lumber  away,  including  the  party  in- 
jured, being  the  officers  and  crew  of  the  vessel.  In  this  case 
there  was  no  privity  of  contract  between  this  libellant  and  any 
officer  or  owner  of  the  vessel.  The  injury  is  expressly  stated  to» 
have  been  done  by  a  fellow  stevedore. 

When  a  tort  of  the  character  set  up  in  the  libel  herein  re- 
sults directly  from  the  conduct  of  a  fellow  stevedore,  and  the 
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ship  and  its  oflScere  and  men  are  distinctly  exonerated  from  any 
blame  in  the  matter  by  the  allegations  of  the  libel,  and  the  libel- 
lant  being  so  injured  by  a  fellow  stevedore  while  carrying  out 
a  contract  of  hiring  with  a  "boss"  stevedore,  it  does  not  seem 
to  me  that  the  mere  fact  that  a  ship  may  be  incidentaly  con- 
nected with  the  tort  would  make  the  latter  a  maritime  one,  and 
tring  it  vi-ithin  the  admiralty  jurisdiction. 

It  is  true,  the  broad  rule  is  laid  down  in  the  admiraltv  text 
lxx>ks,  that  in  torts,  the  test  of  the  jurisdiction  is  the  location ;  yet^ 
as  I  have  before  stated,  I  have  been  unable  to  find  an  adjudication 
upon  the  exact  question  raised  here,  a  somewhat  negative  au- 
thority, it  is  true,  but  Benedict  in  his  work  on  Admiralty  (third 
edition)  Section  308,  recognizes  the  possibility  of  such  cases  and 
questions  the  jurisdiction  of  the  admiralty  courts  therein,  using 
the  following  language: 

"It  may,  however,  be  doubted  whether  the  civil  jurisdiction 
in  cases  of  torts,  does  not  depend  upon  the  relation  of  the  par- 
ties to  a  ship  or  vessel,  embracing  only  those  tortious  violations 
of  maritime  right  and  duty  which  occur  in  vessels  to  which  the 
admiralty  jurisdiction  in  cases  of  contract  applies " 

I  am,  therefore,  of  opinion  that  the  question  of  jurisdiction  in 
a  case  like  the  one  at  bar  does  not  depend  alone  upon  the  local- 
ity where  the  injury  was  inflicted,  but  rather  upon  ail  the  facts 
of  the  case,  including  the  locality ;  that  is  to  say,  it  must  occur 
upon  the  vessel  on  the  high  seas  or  in  the  tide  waters  and  arise 
out  of  some  privity  between  the  party  injured  and  the  officers 
of  owners  of  the  ship.  No  saich  condition  is  shown  to  exist,  by 
the  Hl>el  in  this  case.  The  exception  is  therefore  sustained.  Let 
the  libel  be  dismissed  without  prejudice. 
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UNITED  STATES  OF  AMERICA  v.  TANBARA  GISA- 
BUEO. 

Dated:     Ootobeb  25,  1902. 

1.  Jurisdiction  of  XJ.  S.  District  Court  of  Hawaii  established  where 
alleged  crime  shown  to  have  been  committed  on  the  hig^  seas 
on  vessel  registered  under  United  States  laws  and  owned  by  an 
American  corporation;  and  that  the  port  of  Honolulu  was  the  first 
place  to  which  vessel  came  aft^'r  the  commission  of  the  alleged 
crime. 

2.  Presumption  of  innocenoe;  reasonable  doubt. 
■3.     Common  law  d-efinition  of  murder. 

4.    Malice;  period  of  time  during  which  may  exist;  difference  between 

express  and  implied  malJce. 
6.    Manslaughter;  defined  by  Section  5341,  R.  S.  XJ.  S. 

6.  Distinction  between  murder  and  manslaughter. 

7.  Race  prejudice  not  to  be*  entertained. 

8.  Duty  of  master  of  vessel  to  maintain  order;  duty  of  crew  to  obey 
orders. 

"9.    Blow  with  fist  no  excuse  in  law  for  retaliatory  use  of  knife. 
10.  A  butcher  knife  a  deauiy  weai>on  in  contemplation  of  law. 

Oeiminal  Law.        Indictment  fob  Murder  on    High  Seas 

Under  Section  5339  R.  S.  TJ.  S. 

Robert  W.  BrecJcons,  U.  S.  District  Attorney,  for  govern- 
ment. 

Frank  E.  Thompson y  for  defendant. 

CHARGE  TO  THE  JURY. 

Estee,  J.  Gentlemen  of  the  jnry:  The  prisoner  at  the  bar 
stands  accused  of  the  crime  of  murder.  The  indictment  is  based 
upon  Section  5330  of  the  Ee-vised  Statutes  of  the  United  States, 
and  charges  that  the  defendant  on  the  30th  day  of  July,  in  tlie 
present  year,  in  and  on  board  of  the  American  vessiel,  "Fred 
J.  "Wood,"  upon  the  high  seas,  did  unlawfully,  maliciously,  wil- 
fully and  wath  malice  aforethought,  make  an  assault  upon  one 
Jorgen  J.  Jacobson,  and  by  means  of  a  knife,  inflicted  upon 
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the  said  Jorgen  J.  Jacobson  certain  mortal  wounds,  from  which 
mortal  woimds  the  said  Jorgen  J.  Jacobson  did  then  and  there 
instantly  die. 

By  the  temls  of  the  indictment,  it  is  charged  that  the  defend- 
ant committed  the  crime  of  murder  on  board  a  vessel  belonging 
in  whole  or  in  part  to  a  citizen  or  citizens  of  the  United  States. 
To  sustain  the  allegation  in  this  case,  the  government  has  in- 
troduced evidence  showing  that  the  "Fred  J.  Wood"  is  a  vessel 
r^stered  under  the  laws  of  the  United  States  of  America  and 
that  she  belonged  in  part  to  the  E.  K.  Wood  Lumber  Company, 
and  that  the  E.  K.  Wood  Lumber  Company  is  a  corporation 
organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
state  of  California;  that  the  port  of  Honolulu,  in  the  District 
and  Territory  of  Hawaii,  is  the  first  place  to  which  said  vessel 
came  after  the  commission  of  the  allied  crime.  If  satisfied 
of  these  facts  beyond  a  reasonable  doubt,  and  there  appeare  to 
be  no  contradiction  of  such  facte,  then  you  are  instructed  that 
the  jurisdiction  of  this  court  to  try  said  offense  has  been  fully 
established  and  made  out;  and  that  no  further  inquiry  by  you 
into  this  question  of  jurisdiction  is  necessary. 

The  prisoner  has  pleaded  not  guilty  to  the  change;  and  he 
comes  to  the  bar  of  this  court  under  the  protection  of  that  maxim 
of  the  law  which  holds  that  every  man  is  presumed  to  be  in- 
nocent until  his  guilt  is  proven.  In  a  word,  the  burden  of  proof 
in  this  case  is  on  the  United  States  to  establish  the  guilt  of  the 
defendant 

Gentlemen  of  the  jury,  you  are  to  be  the  sole  judges  of  the 
facts  in  this  case.  The  law  you  will  take  from,  the  Courts  And 
you  are  to  weigh  the  facts  as  shown  upon  the  trial  within  the 
Unes  of  the  law  as  laid  down  in  this  charge. 

Before  vou  shall  arrive  at  a  verdict  in  this  case,  it  must  be 
by  the  unanimous  assent  of  all  your  members.  And  you  must 
be  convinced  beyond  a  reasonable  doubt  of  the  guilt  or  inno- 
cence of  the  defendants  The  law,  as  I  have  said  to  you,  pre- 
sumes a  man  to  be  innocent  until  he  is  proven  guilty.  This  pre- 
sumption stands  by  him  throughout  the  trial,  and  it  will  be 
necessary  for  the  government  to  establish  every  material  fact 
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in  the  case  tending  to  show  the  guilt  of  the  defendant  beyond 
a  reasonable  doubt. 

By  a  reasonable  doubt,  gentlemen,  is  meant  a  doubt  based  on 
reason  and  which  is  reasonable  in  view  of  all  the  evideoace.  It 
is  not  a  fanciful  or  conjectural  doubt,  but  must  import  such 
a  condition  of  mind,  after  an  impartial  consideration  of  all  the 
evidence,  that  you  can  not  say  you  feel  a  conviction  to  a  moral 
certainty  of  the  defendant's  guilt  as  charged. 

Under  the  Act  of  Congress  upon  which  the  indictment  was 
returned,  it  is  provided  that  the  punishment  for  the  crime  of 
murder  shall  be  death.  By  a  later  Act  of  Oongress,  found  in 
the  second  supplement  to  the  Revised  Statutes,  Page  538,  it  is, 
however,  provided  that  it  shall  be  within  the  discretion  of  the 
jury  in  case  it  should  return  a  verdict  of  murder  against  the 
defendant,  to  qualify  such  verdict  by  adding  thereto  the  words 
'^without  capital  punishment" 

There  is  nothing  in  the  Act  of  Congress  under  which  the 
prisoner  at  the  bar  is  being  tried,  which  defines  the  nature  of 
the  crime  of  murder  or  which  designates  any  degrees  of  which 
it  may  consist,  such  as  murder  in  the  first  degree  or  murder  in  the 
second  degree.  In  the  absence  of  any  such  statutory  provision 
the  Federal  Courts  are  obliged  to  have  recourse  to  the  common 
law  and  to  the  decisions  of  the  courts  thereon,  for  the  definition 
or  construction  of  the  term  of  murder.  The  Act  under  which 
the  prisoner  is  being  prosecuted,  simply  provides  that  any  per- 
son who  commits  murder  "upon  the  high  seas  or  any  arm  of 
the  sea,  or  in  any  river,  haven,  lake,  basin  or  bay  within  the 
admiralty  and  maritime  jurisdiction  of  the  United  States,  and 
out  of  the  jurisdiction  of  a  state,  shall  suffer  death." 

Upon  a  resort,  therefore,  to  the  common  law  and  the  in- 
terpretation of  the  courts  for  enlightenment,  we  find  that  mur- 
der is  defined  to  be  the  "unlawful  killing  by  a  person  of  sound 
memory  and  discretion,  of  any  human  being  in  the  peace  of 
the  commonwealth,  with  malice  aforethought,  express  or 
implied."  , 

In  considering  the  question  whether  the  defendant  in  this 
case  is   guilty   of   the  crime  of    murder,  it  will   be  necessary 
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for  you  to  have  some  understanding,  gentlemen,  of  the  legal 
meaning  of  the  terms  "Malice  aforethought,  express  or  im- 
plied." 

I  therefore  instruct  you,  gentlemen  of  the  jury,  that  malice 
aforethought  is  the  especial  characteristic  which  distinguishes 
the  crime  of  murder  from  other  cases  of  killing  a  human  being. 
It  need  not  necessarily  be  a  spiecial  animosity  or  revenge  or 
spite  against  the  person  killed  in  particular,  but  it  may  be  a 
general  evil  intention.  And  this  evil  intention  may  be  in  law, 
either  express  or  implied.  Express  malice  is  where  one  with  a 
deliberate  intent  and  desigpi  kills  another;  this  design  being  ev- 
idenced by  external  circumstances  which  show  an  inward  in- 
tention, such  as  antecedent  threats,  menaces  or  grudges  or  a 
lying  in  wait  to  do  a  person  bodily  harm. 

But  in  many  cases  where  malice-is  not  expressed,  the  law  will 
imply  it  If  one  man  kills  another  suddenly,  without  special 
provocation,  the  law  implies  malice.  And  there  is  no  particu- 
lar period  of  time  during  which  it  is  necessary  for  malice  to 
exist  prior  to  the  killing.  If,  without  provocation  that  endan- 
gers life,  an  intent  to  do  another  person  great  bodily  harm  or  to 
kill  him  is  carried  out  the  instant  the  desire  springs  into  the 
mind,  and  the  death  of  that  person  is  the  result,  tlie  offense  is 
as  certainly  murder  as  if  the  intent  had  been  fostered  for  a 
long  period  of  time  in  the  mind,  awaiting  a  fitting  opportunity 
to  be  executed.  It  may  exist  but  for  the  moment  sufficient  to 
consummate  the  design;  no  limit  can  be  placed  on  its  duration. 
Crime  is  the  result  of  mental  processes  which  it  is  imjxissible 
for  one  other  than  the  person  accused  of  the  crime  to  explain. 

The  difference,  then,  between  express  and  implied  malice  is 
this:  the  one  is  indicated  by  the  circumstances  showing  pre- 
meditation, the  other  is  an  inference  of  law  to  be  drawn  from 
the  act  committed.  Malice  is  inferred  when,  one  person  kills 
another  person  \vithout  great  provocation. 

The  District  Attorney  has  informed  you  in  his  opening  state- 
ment of  the  case,  that  you  were  at  liberty  to  bring  in  one  of 
four  verdicts,  to  wit:  a  verdict  of  not  guiltv;  a  verdict  of  guilty 
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of  murder;  a  veardict  of  guilty  of  murder  without  capital  pun- 
ishment,  and  a  verdict  of  manslaughter. 

I  hope  I  have  made  clear  to  you  what  constitutes  murder,, 
and  I  think  you  understand  that  murder  implies  the  presence 
of  malice,  expressed  or  implied. 

I  cannot  better  explain  to  you  the  term  of  manslaughter  than 
to  read  to  you  Section  5341  of  the  Revised  Statutes  of  the 
United  States,  which  provides  that — • 

"Every  person  who,  within  any  of  the  places  designated  in 
Section  5339  of  the  Revised  Statutes  (being  within  any  fort, 
or  arsenal,  dockyard,  magazine  or  in  any  othea*  place  or  district 
of  country  under  the  exclusive  jurisdiction  of  the  United 
States,  or  upon  the  high  seas  or  any  waters  within  the  admiralty 
jurisdiction  of  the  United  States)  unlawfully  and  wilfully,  but 
without  malice,  strikes,  stabs,  wounds  or  shoots  at  or  otherwise 
injures  another,  of  which  striking,  stabbing,  wounding,  shoot- 
ing or  other  injury,  such  other  person  dies,  is  guilty  of  man- 
slaughter." 

The  distinction,  therefore,  between  the  crime  of  murder  and 
that  of  manslaughter,  as  you  will  perceive,  is  the  presence  or 
absence  of  malice. 

I  may  say  to  you,  in  the  language  of  a  celebrated  judge,  that: 
"Xo  words  of  reproach,  how  grievous  soever,  will  excuse  a 
man  for  killing  another;  nor  will  any  trivial  provocation,  which 
in  point  of  law  amounts  to  an  assault,  not  even  a  blow,  of  course 
reduce  Ae  crime  of  the  party  killing  to  manslaughter.  For 
where  the  punishment  inflicted  for  a  slight  provocation  of  any 
sort  is  outrageous  in  iis  nature,  either  in  the  manner  or  the  con- 
tinuance, beyond  all  proportion  to  the  offense,  it  is  rather  to 
be  considered  as  the  effect  of  brutal  malignity  than  of  human 
frailty.  It  is  one  of  the  true  symptoms  of  what  the  law  de- 
nominates malice,  and,  therefore,  the  crime  will  amount  ta 
murder,  notwithstanding  such  provocation.  Barbarity  will 
often  make  malice.  This  is  the  language  of  the  most  approved 
authority.  For  in  cases  of  this  sort,  much  also  depends  upon 
the  weapons  or  manner  of  chastisement;  for  if  it  be  one  which  im- 
mediately endangers  life — (as  such  a  knife  as  is  described  by  the 
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"witneeses  in  this  case)  and  it  is  used  with  brutal  violence  upon 
a  slight  injury,  to  produce  death,  the  party  will  be  guilty  of 
murder.  But  if,  from  all  the  circumstances,  the  act  may  fairly 
be  attributed  to  an  intention  not  to  kill  or  dangerously  to  wound, 
but  to  chastise  or  repel  the  aggressor,  and  therefore  has  not 
proceeded  from  a  cruel  and  implacable  malice,  founded  on  a 
-spirit  of  revenge,  it  will  amount  to  manslaughter." 

Gentlemen  of  the  jury,  I  instruct  you  that  it  is  within  mv 
province  to  comment  upon  the  testimony,  leaving,  of  course, 
the  ultimate  decision  therseon  to  the  jury.  But  you  are  intelli- 
gent men.  You  have  sat  here  for  almost  a  week,  and  I  am  sure 
•are  sensible  of  the  high  i^esponsibility  which  rests  upon  you  in 
the  public  duty  you  are  now  performing  as  members  of  this 
jury.  The  facts  seiem  to  me  to  be  contained  within  a  very  small 
■compass,  and  I  shall  not,  therefore,  review  any  of  the  testi- 
mony. I  wish,  however,  to  say  to  you,  gentlemen  of  the  juir, 
that  you  have  taken  an  oath  to  give  to  the  defendant  a  fair  and 
impartial  trial,  and  so  you  are  not  to  be  prejudiced  against  the 
•defendant  by  reason  of  the  fact  that  he  belongs  to  another  race 
than  that  to  which  you  belong.  He  has  testified  in  his  own 
behalf,  being  at  liberty  to  refuse  to  do  so  if  he  so  desired;  and 
you  are  to  weigh  his  testimony  just  as  you  would  weigh  the  tes- 
timony of  any  other  witness  testifying  under  like  circumstances, 
whatever  his  nationality. 

You  are  further  instructed  that  in  passing  upon  the  evidence 
in  this  case,  you  must  endeavor  to  reconcile  the  testinony  of 
the  various  witnesses  with  the  belief  that  they  have  tried  to 
tell  the  truth.  There  may  be  some  contradiction  in  the  state- 
ments of  the  witnesses  as  to  the  exact  time  or  manner  of  the 
commission  of  the  crime  charged  in  this  case;  such  as  the  opin- 
ion of  one  witness  that  the  defendant  had  the  knife  described 
in  the  testimony  in  his  right  hand,  and  that  of  another  witness 
that  he  had  the  knife  in  his  left  hand.  If  you  believe  from  the 
evidence  that  the  prisoner  did  have  the  knife  that  killed  Cap- 
tain Jacobson  in  oAe  of  his  hands,  you  should  remember  that  it 
is  the  settled  experience  of  human  nature  that  in  moments  of 
excitement  men  rarely  see  all  of  the  details  of  a  matter  from 
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the  same  point  of  view,  or  agree  upon  the  exact  details  of  an 
occurrence. 

Gentlemen  of  the  jury,  I  wish  in  conclusion,  however,  to  call 
your  attention  to  the  fact  that  the  defendant,  although  the  cabin 
boy  of  the  ship  "Fred  J.  Wood,"  was  twenty-one  yeais  of  age, 
and  a  man  full  grown.  It  was  his  duty  to  obey  the  orders  of 
the  captain  to  the  same  extent  as  it  was  the  duty  of  the  sailors 
to  do  so.  It  was  the  duty  of  the  captain  to  maintain  order  among 
his  crew  and  to  see  to  it  that  his  orders  were  obeyed.  The  safety 
of  the  ship  depended  on  this. 

There  is  some  testimony  tending  to  show  that  when  the  cap- 
tain ordered  the  defendant  aft,  he  undertook  to  make  him  go, 
the  boy  proving  sullen,  and  struck  the  defendant  You  are 
the  sole  judges  of  the  truth  of  this  testimony.  But  in  any  event 
the  court  instructs  you,  that  if  the  captain  did  so  strike  the  de- 
fendant, he,  the  defendant,  did  not  derive  therefrom  any  right 
to  Btab  the  captain  with  a  butcher  knife,  or  to  stab  him  in  any 
manner,  and  that  the  action  of  the  captain  in  so  striking  the 
boy,  if  you  believe  that  he  did  strike  him,  was  no  excuse  what- 
ever in  law  for  the  use  of  the  knife  by  defendant 

It  must  be  remembered  that  the  ship  was  far  out  at  sea  and 
that  the  use  of  a  deadly  weapon  on  ship  board  by  any  one  of 
the  crew  or  any  officer  upon  anybody  on  board  the  vessel  was 
and  is  illegal,  except  only  in  defense  of  life. 

A  butcher  knife  in  contemplation  of  law  is  a  deadly  weapon. 

I  may  repeat,  gentlemen,  that  you  are  the  exclusive  judges  of 
the  facts  in  this  case. 


UNITED  STATES  OF    AMERICA  v.  H.    HAOKFELD  & 
COMPANY,  LTD.,  a  corporation. 

(2  Oases.) 

Dated:     October  28,  1902. 

1.  The  custody  of  immigrants  after  examination  by  proper  inspection 
officers  and  decision  adverse  to  their  landing  is  in  the  steamship 
company  or  its  agent  bringing  such  immigrants  into  the  country. 


330  OCTOBER,  1902. 

2.  It  is  the  duty  of  the  steamship  company  or  its  agent,  after  notifi- 
cation of  the  rejection  of  any  immigrant,  to  deport  such  immi- 
grant to  the  country  from  whence  he  came. 

3.  If,  after  rejection  by  the  proper  immigration  officers  and  pending 
deportation,  an  immigrant  escapes  into  the  country,  the  steam- 
ship company  or  its  agent  is  liable  under  the  law. 

4.  Due  care  on  the  part  of  the  steamship  company  or  its  agent  to 
prevent  escape  of  immigrants  is  no  excuse  under  the  law  and  can- 
not be  proven. 

5.  Nothing  will  excuse  steamship  company  or  its  agent  for  escape 
of  rejected  immigrants  but  what  is  known  as  vis  major,  or  inevita- 
ble aocident. 

6.  When  government  has  proven  to  the  satisfaction  of  Jury  the  rejec- 
tion of  immigrants  and  notice  to  the  steamship  company  or  its 
agent  thereof,  the  burden  of  proof  is  then  on  the  steamship  com- 
pany or  Its  lagent  to  show  due  return  of  immigrants  to  the  coun- 
try from  whence  they  came. 

f  Informations  based  upon  Section 
10  of  an  Act  of  Congrces  of  date 
March  3,  1891,  entitled  "An  Act 
in  amendment  of  the  various  Acts 
relative  to  immigrantfl  and  the  im- 
portation of  aliens  under  con- 
tract or  agreement  to  perform 
labor." 


CKiMmAL  Law. 


Vw 


Robert  W,  BreckonSy  U.  S.  District  Attorney,  for  govern- 
ment. 

Kinney,  McClanahan  <&  Bigelow,  for  defendants. 

CHARGE  TO  THE  JURY. 

EsTEE,  J.  These  cases  arise  upon  two  informations  filed  by 
the  United  States  District  Attorney  for  the  District  of  Hawaii, 
in  which  informations  the  defendant  is  charged  with  violating 
the  provisions  of  an  Act  of  Confess  of  date  March  3,  1891,  and 
entitled  "An  Act  in  am.endment  of  the  various  Acts  relative 
to  immigrants  and  the  importation  of  aliens  under  contract  or 
agreement  to  perform  labor." 

This  Act  prohibits  the  introduction  into  the  United  States  of 
certain  objectionable  classes  of  aliens  and  provides  that  when 
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ship©  arrive  at  an  American  port  having  on  board  certain  alien 
immigrants,  the  inspection  officers  shall  enter  them  and  make 
an  inspection  of  the  aliens  on  board,  or  they  "may  order  a  tem- 
porary removal  of  such  aliens  for  examination  at  a  designated 
time  and  place,  and  then  and  there  detain  them  until  a  thor- 
ough inspection  is  mada"     (Section  8  of  the  Act.) 

The  ST)ecial  provision  of  the  Act  under  which  these  infor- 
mations are  prosecuted,  is  Section  10  thereof,  which  reads  as 
follows: 

"That  all  aliens  who  may  unlawfully  come  to  the  United 
States  shall,  if  practicable,  be  immediately  sent  back  on  the 
vessel  by  which  they  were  brought  in.  The  cost  of  their  main- 
tenance while  on  land,  as  well  as  the  expense  of  the  return  of 
such  aliens,  shall  be  borne  by  the  owner  or  owners  of  the  vessel 
on  which  such  aliens  came. 

"And  if  any  master,  agent,  consignee  or  owner  of  saich  vessel 
shall  refuse  to  receive  back  on  board  the  vessel  such  aliens,  or 
shall  neglect  to  detain  them  thereon,  or  shall  refuse  or  neglect  to 
return  them  to  the  port  from  whence  diey  came,  or  to  pay  the 
cost  of  their  maintenance  while  on  land,  such  master,  agent, 
consignee  or  owner  shall  be  deemied  guilty  of  a  misdemeanor.  ." 

Said  section  provides  further  the  manner  of  the  punishment 
for  such  misdemeanor,  namely,  by  a  fine  to  be  imposed. 

Under  the  allegations  of  one  of  the  informations  filed  in  these 
cases,  which  have  been  consolidated  for  the  purpose  of  conven- 
ience, it  appears  that: 

On  the  6th  day  of  September,  1901,  one  Tatsugoro  Mura- 
moto,  a  Japanese  immigrant,  came  to  the  port  of  Honolulu  on 
board  of  the  steamship  "Doric,"  bound  on  a  voyage  from  the 
empire  of  China  to  the  state  of  California,  and  for  which  steam- 
ship the  defendant  herein  was  the  agent;  that  the  said  Japan- 
ese immigrant  is  unlawfully  in  the  country,  having  come  here 
contrary  to  the  provisions  of  Section  10  of  the  immigration  Act 
as  amended,  heretofore  quoted,  and  that  the  defendant  refused 
to  receive  back  on  board  the  said  vessel,  refused  to  detain  on 
board  the  said  vessel  and  neglected  and  refused  to  return  to 
the  port  from  whence  he  came  said  Japanese  immigrant. 
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The  same  allegations  appear  in  the  second  information,  in 
relation  to  two  Japanese  immigrants,  named  theiiein.  as  Hava- 
taro  Chakuno  and  Takichi  Kuwano,  who  arrived  here  on  board 
the  steamship  "China,"  which  was  bound  on  a  voyage  from 
the  empire  of  China  to  the  state  of  California,  on  the  28  th 
day  of  August,  1901;  that  the  said  Japanese  immigrants  are 
unlawfully  in  the  country,  having  come  here  contrary  to  the 
provisions  of  Section  10  of  the  immigration  Act  as  amended, 
hereinbefore  quoted,  and  that  the  defendant  refused  to  re- 
ceive back  on  board  the  said  vessel,  and  refused  to  detain  on 
board  the  said  vessel  and  neglected  and  refused  to  return  to 
the  port  from  whence  they  came,  the  aforesaid  Japanese  im- 
migrants. 

That  defendant  is  the  agent  of  the  said  steamship,  "China." 

It  appears  that  the  special  immigrants  in  these  cases  were 
removed  from  on  board  the  respective  vessels  referred  to  in  ac- 
cordance with  the  provisions  of  Section  8  of  the  aforesaid  Act, 
and  temporarily  landed  for  the  purposes  of  a  thorough  inspec- 
tion ;  that  after  inspection,  they  were  rejected  by  the  inspection 
officers  and  notification  of  such  rejection  sent  to  the  defendant 
herein  as  agent  of  the  said  steamships,  "China"  and  "Doric* 

That  afterwards  said  immigrants  escaped. 

It  is  claimed  by  the  government  that  the  immigrants  refer- 
red to  were  not  returned  to  the  port  from  whence  they  came  by 
the  defendant  herein,  in  accordance  with  law,  but  that  the  de- 
fendant herein  refused  and  neglected  to  do  so. 

Gentlemen  of  the  juiy:  I  will  instruct  you  as  to  the  law  in 
this  case.     The  facts  you  are  to  be  the  sole  judges  of. 

It  is  the  law,  that  after  immigrants  have  been  examined  by 
the  proper  inspection  officers  and  a  decision  adverse  to  their  re- 
maining in  the  country  is  arrived  at,  that  their  custody 'is  then 
in  the  steamship  company  or  its  agent;  and  it  is  the  duty  of  the 
steamship  company  or  its  agent,  after  notification  of  the  rejec- 
tion of  such  immigrants,  to  deport  them  to  the  country  from 
whence  they  came. 

If,  after  rejection  by  the  aforesaid  immigration  officers,  and 
pending  deportation,  the  immigrants,  or  any  one  of  them,  es- 
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cape  from  the  custody  of  the  steamship  company  or  its  agent, 
then  the  said  steamship  company  or  its  said  agent,  is  liable  under 
the  law. 

If,  therefore,  you  should  find,  upon  a  consideration  of  the 
facts  in  these  cases,  that  any  one  of  these  immigrants  was  re- 
jected by  the  proper  inspection  officers  and  due  notice  given  to 
the  steamship  company  or  its  agent,  to-wit:  the  defendant  herein, 
and  after  such  rejection  and  notice  and  pending  deportation,  said 
immigrant  escaped,  then  you  must  find  a  verdict  of  guilty  as  to 
the  charge  in  reference  to  that  immigrant;  and  so  on  through 
the  two  cases. 

Gentlemen  of  the  jury,  I  instruct  you  further  that  you  can- 
,not  consider  any  attempt  upon  the  part  of  the  defendant  to 
prove  due  care  on  its  part,  or  the  fact  that  due  care  was  exer- 
cased  to  prevent  the  escape  of  any  one  of  these  immigrants. 
Under  the  Act  of  Congress  upon  which  these  informations  are 
based,  this  is  no  excuse.  The  steamship  company  took  the  risk 
that  the  aforesaid  Japanese  immigrants  would  not  be  adjudged 
competent  to  emter  the  country  when  it  brought  them,  or  either 
of  them,  to  this  port,  and  it  must  at  its  peril  conform  to  the  pro- 
visions of  the  statute.  While  this  may  seem  harsh,  yet  the  in- 
tent of  Congress,  as  shown  in  the  Act,  is  clear.  Nothing  will 
excuse  the  steamship  company,  or  its  agent  (the  defendant  in 
this  case),  but  what  is  known  as  vis  major  (overwhelming  force) 
or  inevitable  accident  Nothing  has  been  shown  that  the  es- 
capes in  these  cases  was  the  result  of  either  of  these  conditiona 

There  is  one  thing  further,  gentlemen  of  the  jury;  you  are  in- 
structed that  in  these  caseei,  when  the  government  has  estab- 
lished to  your  satisfaction  that  these  immigrants  coming  into 
the  United  States  were  rejected  by  the  immigration  officers,  duly 
authorized  to  act  in  these  matters,  and  the  defendant  was  noti- 
fied of  such  rqection,  it  then  became  incumbent  on  the  defend- 
ant, as  I  have  before  stated,  to  return  such  immigrants  to  the 
port  whence  they  came. 

When  the  government  has  established  these  facts  to  your 
satisfaction,  the  burden  of  proof  is  cast  on  the  defendant  to  show 
that  such  return  was  made.    As  the  law  has  placed  the  custody 
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of  such  immigrants  in  the  steamship  companies,  as  I  have  here- 
tofore instructed  you,  it  is  not  required  of  the  government  that 
it  prove  that  the  immigrants  were  not  returned.  It  is  a  well 
settled  rule  of  law,  that  even  in  criminal  cases,  the  person  within 
whose  knowledge  the  facts  are  supposed  to  lie,  is  required  t^ 
prove  such  facts.  I  therefor©  instruct  you,  that  if  the  defend- 
ant in  these  cases  has  not  made  out  to  your  satisfaction  that  the 
iramigranta  were  returned  to  the  port  whence  they  came,  then 
your  verdict  should  be  guilty. 

In  arriving  at  a  verdict  in  this  case,  gentlemen  of  the  jury, 
it  must  be  by  the  unanimous  assent  of  all  your  members. 

Note:  See  similar  case,  H.  Hack f eld  &  Co.j  Ltd,,  r.  U.  *S\, 
affirmed  by  C.  C.  A.  Oct  5,  1903,  not  yet  reported. 


UNITED  STATES  OF  AlIERICA  v.  WALTER  C.  PEA- 
COCK. 

Decided:  December  24,  1902. 

1.  Where  the  aUegationB  of  the  petition  relate  to  matters  peculiarly 
within  the  knowledge  of  the  defendant,  he  cannot  deny  the  same 
upon  the  ground  of  lack  of  information  or  belief  upon  the  subject; 
and  if  he  does  so,  such  denials  will  be  stricken  out  of  the  answer 
on  motion. 

2.  This  Court  has  jurisdiction  to  entertain  a  motion  to  strike  out 
parts  of  an  answer. 

3.  A  defendant  cannot  in  bis  answer  deny  knowledge  of  his  own 
acts;  on  the  contrary  he  is  presumed  to  know  what  he  doe& 

4.  In  a  proceeding  brought  by  the  Government  of  the  United  States 
under  Sections  4142,  4143,  of  the  R.  S.  U.  S.,  to  recover  th>e  value 
of  a  certain  vessel,  where  the  allegations  of  the  petition  show  that 
the  said  vessel  was  unlawfully  registered  by  the  defendant  under 
the  lav^s  of  the  United  States,  in  that  he  took  oath  before  the  Spe- 
cial Deputy  Collector  of  Customs  at  the  port  of  Honolulu  for  the 
District  cf  Hawaii  that  he  was  a  citizen  of  the  United  States  at 
fthe  time  of  the  application  for  the  American  registry;  that  he 
was  the  sole  owner  of  said  vessel,  and  that  no  citizen  or  subject 
of  a  foreign  power  was  interested  in  the  same,  when  in  truth  and 
in  lact  he  was  not  the  sole  owner  of  said  vessel,  and  was  not  a 
citizen  of  the  United  States  at  the  time  of  making  said  applica- 
tion; where  the  answer  filed  to  said  petition  by  the  defendant  de- 
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nied  that  at  the  time  of  making  said  oath  that  it  was  within  his 
knowledge,  ''although  it  was  within  his  supposition,"  that  he  was 
not  a  citizen  of  the  United  States;  and  as  to  whether  or  not  he 
took  the  oath  mentioned  in  the  petition,  he  had  no  information 
or  belief  upon  (the  subject  sufficient  to  enable  him  to  answer  the 
averment,  and  therefore,  and  upon  that  ground,  denies  that  he 
took  the  oath  in  the  petition  averred;  and  where  the  answer  al- 
leged further  that  the  legal  interest  in  said  vessel  was  only  tem- 
porarily in  the  defendant,  the  beneficial  interest  being  in  an  Amer- 
ican corporation  at  the  time  of  the  application  for  an  American 
register,  and  that  defendant  believed  the  said  application  to  ho  a 
purely  formal  affair,  and  signed  the  papers  submitted  to  him  with- 
out reading  them,  'having  no  knowledge  that  the  said  documents 
signed  before  the  Special  Deputy  Collector  of  Customs  represented 
the  defendant  to  be  a  citizen  of  the  United  States,  or  that  no  sub- 
ject or  citizen  of  any  foreign  power  was  Interested  in  the  said  ves- 
sel; upon  a  motion  to  strike  out  all  of  said  parts  of  said  answer. 
Held:   That  the  same  should  be  stricken  out  as  sham,  evasive, 
irrelevant  and  immaterial.    That  every  man  is  presumed  to  know 
of  what  country  he  is  a  citizen,  and  he  cannot  rest  a  denial  to  a 
material'  faot  upon  the  ground  (that  he  did  not  know  of  what  na- 
ition  he  was  a  citizen. 

Proceeding   Under   Sections   4142    and    4143,  R.  S.  U.  S. 

Motion  to  strike  out  parts  of  answer. 

Robert  W.  BrecJconSj  TJ.  S.  District  Attorney,  for  plaintiiT. 
Fitch  d  Highton,  for  defendant. 

Estee,  J.  I  venture  to  submit  my  opinion  as  to  this  motion 
in  writing,  because  my  present  views  may  largely  control  my 
future  action,  at  the  trial  of  the  case,  and  because  this  is  a  case 
of  unusual  importance. 

This  is  a  motion  to  strike  out  parts  of  the  answer  fileH  herein. 

This  action  is  brought  by  the  United  States  against  the  de- 
fendant for  the  condemnation  of  that  certain  vessel  known  as 
the  "Julia  E.  Whalen"  and  the  petition  alleges  among  other 
things,  that  on  the  2nd  day  of  July,  1902,  in  order  to  secure  the 
registry  of  said  vessel  under  the  laws  of  the  United  States,  de- 
fendant did  take  an  oath  at  the  port  of  Honolulu,  in  the  District 
and  Territory  of  Hawaii,  before  one  R.  C.  Stackable,  Special 
Deputy  Collector  of  Customs  in  and  for  the  District  and  Terri- 
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toiy  of  Hawaii,  the  said  R.  C.  Stackable  being  then  and  there 
an  officer  authorized  to  make  such  registry.  That  in  said  oath 
so  taken  the  said  Walter  O.  Peacock  did  swear,  among  other 
things,  that  he  was  a  citizen  of  the  United  States  of  An^erica. 
That  when  he  made  such  oath  he  was  not  a  citizen  of  the  United 
States,  which  said  fact  was  within  his  knowledge. 

That  the  said  Walter  C.  Pe«icock,  when  he  made  said  oath, 
also  made  oath  that  he  was  the  sole  owner  of  said  vessel,  and  that 
no  subject  or  citizen  of  a  foreign  power  was  interested  in  said 
vessel,  which  was  not  true.  That  the  value  of  said  vessel  was 
twenty-five  hundred  (2600)  dollars. 

That  defendant  afterwards,  on  the  6th  day  of  December, 
1902,  filed  an  answer  to  said  petition  or  complaint,  and  ;')laintiff 
moves  to  strike  out  parts  of  the  said  answer,  in  which  defend- 
ant: 

First:  "Denies  that  at  the  time  of  taking  the  oath  in  said 
petition  averred,  if  in  fact  taken  by  him,  it  was  within  the 
knowledge  of  the  said  defendant,  although  it  was  within  his 
supposition,  that  in  truth  or  fact  he  was  not  a  citizen  of  the 
United  States  of  America,  or  that  he  was  a  subject  or  a  citizen 
of  a  foreign  power,  and  as  to  whether  in  fact  or  in  law 
he  took  the  oath  in  said  petition  mentioned,  tnis  defendant, 
has  no  information  or  belief  upon  the  subject  sufficient  to  en- 
able him  to  answer  the  averment  of  said  petition  on  that  behalf, 
and  therefore  placing  his  denial  on  that  ground,  he  denies  that 
he  took  the  oath  in  said  petition  averred." 

This  is  clearly  a  sham  and  evasive  answer  and  it  is  ordered 
that  the  above  portion  of  said  answer  be  stricken  out 

And  defendant  further  avers: 

Second :  "As  to  whether  this  defendant,  at  the  time  averred 
in  said  petition,  was  not  a  citizen  of  the  United  States  but  a 
subject  and  citizen  of  a  foreign  power,  this  defendant  has  no  in- 
formation or  belief  sufficient  to  enable  him  to  answer  the  aver- 
ments of  said  petition  on  that  behalf;  therefore,  placing  his  de- 
nials on  that  ground,  he  denies  said  averments  and  each  of 
them." 

Every  man  is  presumed  to  know  what  country  he  is  a  citizen 
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of,  and  he  cannot  rest  a  material  denial  on  tlie  ground  that 
h;e  does  not  know  that  fact.  Let  the  second  denial  be  stricken 
out. 

Third:  '^Denies  that  at  the  time  of  the  taking*  of  the  oatb 
aforesaid,  if  in  fact  he  took  the  said  oath,  he,  the  said  defend- 
ant, knew,  although  he  supposed  himself  to  be  a  subject  or  a 
citizen  of  a  foreign  power,  and  denies  that  within  the  knowl- 
edge of  this  defendant,  in  truth  or  in  fact^  the  statement  of 
this  defendant  in  the  said  oath,  if  there  contained,  that  no  sul> 
ject  or  citizen  of  a  foreign  power  was  interested  in  said  vessel^ 
was  not  true." 

The  third  and  next  above  denial  is  sham  and  evasivo  and  is^ 
no  denial.  Defendant  must  know  what  he  did  and  he  cannot 
on  oath  deny  what  "he  supposed  to  be  true,"  when  he  had 
an  opportunity  to  know  the  truth  thereof.  The  third  alle-^ 
gation  of  the  answer  is  therefore  stricken  out* 

Plaintiff  also  moves  to  strike  out  that  part  of  the  fifth  denial 
commencing  at  line  13,  page  3,  and  striking  out  all  of  the  bal- 
ance of  that  page,  and  3  lines  on  page  4,  ^ending  with  the  word 
identical.  The  whole  of  the  fifth  allegation  thus  stricken  out 
reads  as  follows: 

Fifth:  "And  the  defendant,  as  a  separate  and  distinct  an- 
swer to  the  said  petition,  herein  incorporates  each  and  every 
his  denials  aforesaid,  and  prays  that  the  same  may  be  deemed 
and  taken  to  be  herein  incorporated  and  set  forth,  and  further* 
aveiB: 

"That  at  the  times,  or  any  of  them,  in  the  said  petition  aver- 
red, this  defendant,  individually,  had  no  interest  whatever  in 
the  said  vessel,  the  'Julia  K  Whalen,'  except  that  the  l^gal. 
title  to  the  said  vessel  stood  temporarily  in  his  name,  while  the 
beneficial  interest  therein  was  in  the  Marcus  Island  Guano- 
Company,  a  corporation  duly  organized,  existing  and  doing  busi- 
ness under  and  by  virtue  of  the  laws  of  the  Territory  of  Ari- 
zona, United  States  of  America,  that  the  said  'Julia  K  Wha- 
len'  was  purchased  by  this  defendant  for  said  corporation  at.  * 
San  Francisco,  State  of  California,  and  that  at  the  city  of  Ho- 
nolulu, Island  of  Oahu,  Territory  of  Hawaii,  aforesaid,  and. 

22— u.  s.  D. 
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on  or  about  July  2iid,  A.  D.  1902,  this  defendant  was  informed 
and  instructed  that  it  was  expedient  to  take  out  a  register  for 
the  said  veesel,  under  the  Islwq  of  the  United  States,  that  he 
applied  for  said  register  on  or  about  the  date  af oreeaid,  and  being 
then  and  there  under  the  belief  that  the  proceedings  in  refer- 
ence thereto  were  purely  formal,  and  having  no  knowledge  of 
the  laws  of  the  United  States  in  that  behalf,  and  having  no  in- 
terest in  said  vessel,  except  as  aforesaid,  signed  a  paper  sub- 
initted  to  him  for  that  purpose,  at  the  office  of  R,  C  Stackable, 
-Special  Deputy  Collector  of  Customs  for  the  District  and  Terri- 
.tory  of  Hawaii,  but  then  and  tJiere  did  not  read  and  had  no 
'knowledge  of  the  contents  of  said  paper,  but  supposed  and  be- 
lieved the  said  paper  to  be  purely  formal,  and  then  and  ther? 
had  no  knowledge  or  belief,  if  such,  be  the  facts,  that  the  said 
paper  represented  this  defendant  to  be  a  citizen  of  tlie  United 
.States,  or  that  no  subject  or  citizen  of  any  foreign  power,  either 
"directly  or  indirectly,  by  way  of  trust  or  confidence  or  otherwise, 
was  interested  in  the  said  vessel  or  in  the  profits  or  issues  thereof, 
.and  that  the  said  papyr  may  be  the  oath  mentioned  and  averred 
in  said  petition,  but  as  to  whether  it  is  or  no,  or  of  the  actual  con- 
tents of  said  paper  this  defendant  has  no  knowledge,  although 
he  is  informed  and  believes  that  the  said  paper  and  the  oath 
so  averred  in  said  petition  are  identical." 

This  is  not  a  denial  of  any  probative  fact  in  the  case  and 
this  part  of  defendant's  answer  is  also  stricken  out  All  of 
the  allegations  in  the  above  part  of  defendant's  answer,  if  al- 
lowed to  remain,  would  be  trifling  with  public  justice  and 
would  create  false  issues  to  be  tried  in  said  cause.  Defendant 
alleges  he  supposed  and  believed  the  affidavit  signed  by  him  was 
purely  formal.  What  does  this  mean?  Can  a  formal  affidavit 
he  anything  but  a  truthful  affidavit?  Let  tlie  whole  of  subdi- 
vision five,  commencing  with  the  word  "and"  on  line  13,  page 
^,  be  stricken  out  on  the  ground  that  it  is  sham,  irrelevant  and 
immaterial. 

It  has  been  held  that: 

''^If  the  defendant  has  no  information  or  beKef  upon.-  al  sub- 
ject sufficient  to  enable  him  to  answer  any  allegation  Af  the 
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oomplaint,  he  may  so  state  in  his  answer,  and  place  his  denial 
on  that  ground."    Mulcahy  i\  Bncklejij  100  Cal.  484. 

"But  a  defendant  is  not  at  liberty  to  answer  an  allegation  in 
this  form,  when  he  may  be  presumed  to  know,  or  when  he  is 
aware  before  answering  that  he  has  the  meansi  of  ascertaining 
whether  or  rroft  such  allegation  is  true."  (Mulcahy  v.  Buckley^ 
100  Cal.  p.  484;  Hathaway  t\  Baldwin,  17  Wis.  636;  Goodell 
17.  Blumer  et  al,  41  Wis.  436.) 

A  person  cannot  truthfully  deny  his  nationality  for  no  one  is 
presumed  to  be  a  man  without  a  country,  and  it  is  against  common 
reason  to  assume  that  a  rational  man  does  not  know  his  nationality. 
(Mulcahy  v.  Buckley,  100  Cal.  484;  Ziti  v.  Eh  stein,  20  N. 
Y.  Supp.  893;  Union  Limibervng  Co,  v,  Bd,  of  Supervisoj^s 
Chippewa  Co.,  47  Wis.  246.) 

Xor  can  a  defendant  deny  knowledge  of  his  o\vn  acts;  on  the 
contrary,  he  is  presumed  to  know  what  he  does.  Defendant's 
answer  that  he  did  not  know  that  he  made  an  affidavit  is  too 
absurd  for  serious  consideration.  Brown  v.  Lacrosse  City  Gas 
L.  d  C.  Co.,  21  Wis.  51;  Humphreys  i\  McCall,  70  American 
Dec.  621;  Htarhuck  v.  Dunklee,  88  American  Decisions,  68; 
10  :Minn.  168. 

The  denial  of  facts  presumptively  within  defendant's  knowl- 
edge  must  be  in  positive  form.  Humphreys  v.  MoCall,  70 
Am.  Dec.  621. 

At  common  law  "no  facts  could  be  alleged  on  information 
and  belief."     See  note  to  Humphreys  v.  MoCall,,  supra. 

So  the  allegation  that  he  does  not  know  the  law  cannot  af- 
ford any  defense.  It  has  been  held  that  false  pleading  is  an 
abuse  of  justice.  Smith  v.  Webb,  5  Blackf.  Ind  288;  Allefi 
V.  Wheeler,  21  ]^.  J.  L.  93. 

So  facts  clearly  within  the  knowledge  of  defendant  cannot 
be  denied  on  information  or  belief  by  him.  See  Mullally  v. 
Tqicfisend,  119  Cal.  47;  MulOahy  v.  Buckley,  100  Cal.  484; 
Smalley  v.  Isaacson,  40  Minn.  450. 

To  constitute  a  .good  denial,  it  must  be .  certain  and.  definite 
and  must  raise  some  issuable  fact  in  the  case  which  is  material. 
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Pomerojf  Code  Remedies^  Sec.  613;  Yerzan  v.  McGregor^  23 

Cal.  839.  So  it  has  been  held  that  no  evasiye  answer  is  allow- 
able. Yerz(m  v.  McOregor,  supra;  Kulp  v.  Snyder,  94  Fed- 
613. 

It  is  the  duty  of  courts  to  control  the  pleadings  in  each  case, 
so  that  justice  may  be  done  to  all  parties^  and  so  that  all  the 
real  issues  betvineen  the  litigants  may  be  raised,  tried  and  set- 
tled.    Thus  no  sham,  evasive  or  improper  pleading  is  allowed. 

At  page  813  of  Volume  I  of  the  IJncyclopedia  of  Pleading 
and  Practice,  it  is  said  that: 

'^A  defendant  cannot  deny  knowledge  of  his  own  acts,  nor 
can  he  deny  knowledge  of  allegations  which  include  a  personal 
transaction  with  him.  In  such  cases  a  positive  answer  is  re- 
quired." See  Lewis  v.  AckeVj  11  How.  Prac  (N.  Y.  Supreme 
Court),  163;  Sherman  v.  Boehm,  13  Daly  (N.  T.),  42;  Knox  r. 
GalUgan^  21  Wis.  470;  Lawrence  v.  Derby y  15  Abb.  Prac.  (N. 
T.),  346. 

Nor  can  a  party  plead  ignorance  of  a  public  record  to  which 
he  has  access,  and  which  affords  him  all  the  means  of  infonna- 
tion  neoeasary  to  secure  positive  knowledge  of  the  facts.  Union 
Lumbering  Co.  v.  Bd.  of  Supervisors  of  Chippewa  County^ 
47  Wis.  246;  Goodell  t\  Blunter ^  41  Wia  436;  Muloahy  v. 
Buckley^  100  Cal.  484. 

In  this  case  it  would  be  against  common  leason  for  defcDd- 
ant  not  to  know  whether  he  was  an  American  citizen  or  an 
Englishman,  or  whether  he  made  this  affidavit  or  not. 

The  question  then  arises,  are  the  allegations  of  the  answer 
necessarily  within  the  personal  knowledge  of  defendant?  If 
so,  defendant's  answer  being  sworn  to,  must  tell  the  truth,  and 
he  must  know  what  is  the  truth. 

To  repeat,  I  think  defendant  in  the  above  case  must  have 
known  whether  he  was  a  citizen  of  the  United  States  or  of  some 
foreign  power;  and  if  of  a  foreign  power,  what  one,  for  every 
one  is  presumed  to  know  his  nationality,  his  name,  age  nnd 
race,  and  all  men  are  presumed  to  know  what  they  have  re- 
cently done,  like  the  making  of  this  affidavit 
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This  action  is  brought  under  Sections  4142  and  4143  of  the 
Revised  Statutes  of  the  United  States.  Section  4142  of  the 
Eevised  Statutes  of  the  United  States  prescribes,  among  other 
things,  that: 

"In  order  to  secure  the  registry  of  any  vessel  an  oath  shall 
be  taken  and  subecribed  by  the  owner  or  by  one  of  the  owners 
thereof,  before  the  officer  authorized  to  make  such  registry, 
declaring,  accordingi  to  the  best  of  the  knowledge  and  belief 
of  the  person  so  swearing,  the  name  of  such  vessel,  her  burden, 
the  place  where  she  was  built,  if  built  within  the  United  States, 
and  the  year  in  which  she  was  built,  or  that  she  has  been  cap- 
tured in  war,  specifying  the  time,  by  a  citizen  of  the  United 
States,  and  lawfully  condemned  as  a  prize  *  *  *  and  de- 
claring his  name  and  place  of  abode,  and  if  he  be  the  sole  owner 
of  the  vessel,  that  such  is  the  case,  or  if  there  be  another  owner, 
that  thei^  is  such  other  owner,  specifying  his  name  and  place 
of  abode,  and  that  he  is  a  citizen  of  the  United  States,  and 
specifying  the  proportion  belonging  to  each  owner,  and  where 
an  owner  resides  in  a  foreign  country  *  *  *  that  the  per- 
son so  swearing  is  a  citizen  of  the  United  States,  and  that  there 
is  no  subject  or  citizen  of  any  foreign  province  or  state  directly 
or  indirectly,  by  way  of  trust,  confidence  or  otherwise,  inter- 
ested in  such  vessel.     *     *     *" 

Section  4143  of  the  Eevised  Statutes  of  the  United  States 
prescribes,  that: 

"If  any  of  the  matteis  of  fact  alleged  in  the  oath  takeni  by  an 
owner  to  obtain  the  registry  of  any  vessel,  which  within  the 
knowledge  of  the  party  so  swearing  are  not  true  ,there  shall  be  a 
forfeiture  of  the  vessel,  together  with  her  tackle,  apparel  and  f ur^ 
niture,  in  respect  to  which  the  oath  shall  have  been  made,  or 
of  the  value  thereof  to  be  recovered,  with  the  costs  of  suit,  of 
the  pereon  by  whom  the  oath  was  made." 

The  importance  of  defendant's  evasive  answer  will  thus  be 
observed. 

The  counsel  for  defendant  claim  there  is  no  law  governing 
a  United  States  Court,  authorizing  a  motion  to  strike  out  in 
any  case.    This  does  not    seem    to    be  true,  for    it  would  be 
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a  denial  of  justice  not  to  strike  out  parts  of  an  answer  like 
this,  or  in  all  similar  instances. 

It  is  held  in  Montgomery  v.  Northern  Pdcific  R.  Co..  Vol. 
67,  Fed.  Rep.  445,  that:  "Objections  to  several  parts  of  a  com- 
plaint or  answer  constituting  a  single  cause  of  action  or  defense 
must  be  taken  by  motion  to  strike  out  and  not  by  deonurrer;" 
that  case  is  analogous  to  the  one  at  bar.  See  also,  Taber  i". 
Commercial  Nati<mul  Bankf  etc.,  62  Fed.  Rep.  383,  and 
Buller  V,  Sidell,  43  Fed.  Rep.  116. 

Counsel  for  defendant  submitted  a  large  number  of  author- 
ities'for  the  consideration  of  the  court,  and  while  most  of  them 
prescribe  that  when  the  facte  are  not  known  to  the  pleader, 
he  could  make  denial  on  his  information  and  belief,  yet  none 
of  them  held  that  when  the  allegations  or  denials  of  the  answer 
related  to  matters  peculiarly  within  the  pleader's  knowle^lge,  a«- 
in  this  case,  he  could  also  make  denial  on  information  and 
belief. 

By  Sees.  4133  and  4134  of  U.  S.  Revised  Statutes,  it  is  pre- 
scribed how  an  American  vessel  can  be  registened,  and  Sees.  4137 
and  4138  of  the  Revised  Statutes  of  the  United  States  prescribe 
how  a  vessel  belonging  to  a  corporation  may  be  registered;  also 
that  sales  of  vessels  must  be  recorded  with  customs  officersw  So 
Sections  4192  and  4193,  Revised  Statutes  of  the  United  States, 
provide  that  no  sale  of  a  ship  shall  be  valid  unless  recorded,  and 
so  the  record  furnishes  notice  of  the  ownership.. 

So  it  is  provided  by  Sec.  4131,  Revised  Statutes,  that  no  ves- 
sel shall  be  deemed  a  vessel  of  the  United  States,  oinless  duly 
registered,  and  such  vessel  must  be  wholly  owned  by  citizens  of 
the  United  States,  and  the  officers  of  all  vessels  of  the  United 
States  shall  be  citizens  of  the  United  States.  So  by  Sec.  4133 
of  the  Revised  Statutes  of  the  United  States,  before  referred 
to,  it  is  prescribed:  "2^^o  vessel  shall  be  entitled  to  be  registered 
or,  if  registered,  to  the  benefits  of  registry,  if  owned  in  whole 
or  in  part,  by  any  citizen  of  the  United  States  who  usually  re- 
sides in  a  foreign  country,  during  the  continuance  of  suck  res- 
idence, unless  such  citizen  be  a  consul  of  the  United  States, 
or  an  agent  for  and  a  partner  in  some  hoi^se  of  trade  or  co- 
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partnership,  consifiting  of  citizens  of  the  United  States  actually 
carrying  on  trade  within  the  United  States." 

In  this  case  the  question  of  the  citizenship  of  the  owner  of' 
this  vessel  sought  to  be  condemned,  largely  controls  the  matter 
involved. 

It  has  long  been  the  law  and  the  policy  of  this  government 
to  register  all  American  vessels  engaged  in  the  foreign  trada 
This  is  alike  important  to  American  seamen  and  American: 
commerce.  The  record  of  all  American  vessels  is  thus  found 
in  the  customs  departments  of  the  nation,  and  the  record  pri- 
marily shows  the  ownership  of  all  such  vessels.  The  law  makejs 
this  record  prima  fa&ie  correct,  and  no  collateral  attack  can  be^ 
made  against  such  presumption. 

The  register  of  American  vessels  is  an  accommodation  to  the- 
ship  owner  and  the  sailors.  It  authorizes  the  use  of  the  Amer- 
ican flag  and  the  protection  of  American  law,  and  in  doing  this, 
our  government  exerci^  its  sovereignty. 

It  never  knowingly  registers  a  foreign  vessel  as  an  Ameri- 
can ship,  nor  does  it  permit  a  foreign  ship  to  sail  under  the- 
American  flag.  American  sovereignty  on  the  land  and  on  the 
sea  means  something,  and  no  American  or  foreigner  has  ever 
hitherto  been  permitted  to  trifle  with  the  rights  of  American 
citizenship.  It  is  too  fallacious  to  bear  repeating,  that  this 
defendant  did  not  know  what  nation  he  was  a  citizen  of;  lisping 
American  children  know  that,  and  as  a  rule  they  are  proud  of" 
that  citizenship.  The  order  of  the  court  is  for  the  parts  of  de- 
fendant's answer  referred  to  above  to  be  stricken  out,  and  that 
defendant  have  five  days  to  make  and  file  an  amended  answXT. 

Note:  Affirmed  on  appeal  by  C.  C.  A.,  October  5,  1903,  not 
yet  reported. 
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Jn  re  APPEAL  OF  H.  HAMANO  FROM  DECISIOX  OF 
BOARD  OF  GENERAL  APPRAISERS  AT  XEW 
YORK. 

Decided:     January  6,  1903. 

J..  Upon  an  appeal  to  tliis  court  under  Section  15  of  the  CustomB  Ad* 
ministraUve  Act  of  June  10.  1890  (26  U.  S.  Stats.  137),  by  an  im- 
porter of  certain  articles  <^  merchandise  known  as  Japanese  shoes 
or  slippers,  where  it  appeared  that  the  only  ground  of  protest 
stated  by  ithe  protestantt  in  his  notice  of  protest  to  the  Collector 
under  the  proyisions  of  Section  14  of  the  said  Customs  Administra- 
tiye  Act,  and  on  the  hearing  had  by  the  Board  of  General  Apprais- 
ers at  New  York,  upoai  appeal  from  the  decision  of  the  said  Collec- 
tor, was  error  in  the  classification  and  asBessment  of  the  said  arti- 
cles by  the  Collector,  in  thait  the  same  should  'have  been  classified  as 
"boots  and  shoes  made  of  leather,"  under  Paragraph  438  of  the  Tariff 
Act  of  1897  (Vol.  30,  U.  S.  Stats.  193),  Instead  of  "manufiactures  of 
leather,"  under  Paragraph  450  of  said  Act;  and  where  the  decision 
of  the  Board  of  Ceneral  Appraisers  overruled  the  protest,  but  clas- 
sified the  said  merchandise  as  dutiable  under  Paragraph  93  of  said 
Tariff  Act,  Held,  that  protestant  cannot  on  appeal  to  this  court  from 
the  decision  of  the  Board  of  General  Appraisers  at  New  York, 
^allege  as  error  on  the  part  of  said  Board  the  fact  that  it  disre- 
garded the  provisions  of  Section  7  of  the  Tariff  Act,  the  so-called 
'"similitude  clause."  It  was  not  possible  under  the  language  of  the 
•original  protest  to  do  this.  The  protestant  is  confined  to  the  alle- 
gations of  his  protest  made  to  the  Collector  of  the  C^ustoms  and 
upon  which  the  Board  of  General  Appraisers  acted. 

'2.  An  importer  must  stand  on  the  objections  raised  in  the  original  pro- 
test, and  cannot  vary  from  nor  enlarge  them  in  his  petition  for  re- 
view or  on  the  trial. 

13.  It  is  prescribed  by  Section  14  of  the  Customs  Administrative  Act. 
Chat  the  person  dissatisfied  with  the  decision  of  the  Collector  ot 
Customs,  shall  give  notice  to  the  Collector  setting  forth  therein 

"'specifically  and  distinctly the  reasons  for  his  objections 

thereto."  That  was  done  by  the  importer  in  this  case;  and  that 
must  stand  as  the  alleged  error  appealed  from. 

4.  While  a  protest  is  not  required  to  be  made  with  technical  precision, 
yet  it  must  tfhow  that  the  objections  afterwards  made  at  the  trial 
were  in  the  mind  of  the  party,  and  were  brought  to  the  knowledge 
of  the  Collector  at  the  time  of  making  them. 
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5.  Where  no  eyldence  was  offered  on  the  part  of  protestant  at  the 
hearing  before  the  Board  of  General  Appraisers,  the  said  protestant 
not  appearing  at  said  hearing,  although  due  notice  had  been  given 
him  thereof,-  and  the  only  finding  of  fact  by*  said  Board  is  as  to  the 
materials  of  which  the  articles  of  merchandise  are  composed,  based 
upon  an  analysis  made  by  the  analyst  in  charge  of  the  analysis  of 
textile  fabrics  in  the  Appraisers'  office,  the  component  material  o! 
chief  yalue  being  found  to  be,  not  leather,  but  rawhide;  and  where 
said  analysis  showed  that  one  o^the  component  parts  of  the  said 
merchandise  wais  iron.  Held,  that  as  manufactures  of  rawhide  are 
nowhere  provided  for  in  the  Tarift  Act  of  1897,  and  there  is  no 
other  component  part  of  chief  value,  that  the  classification  of  the 
Board  of  General  Appraisers  as  "articles  or  wares  not  specially 
provided  for,  composed  wholly  or  in  part  of  iron"  (Par.  93,  Tariff 
Act),  is  the  correct  one,  and  the  decision  of  the  said  Board  is  af- 
firmed. 

6.  The  Board  of  General  Appraisers  was  established  to  determine  con- 
troversies in  relation  to  the  proper  classification  of  articles  under 
the  Tarift  Act  of  1897,  and  the  decision  of  such  Board  should  not  t>e 
overruled,  unless  clearly  against  the  weight  of  tbe  evidence. 

Appeal  fbom  Decision  of  Boabd  of  Genebal  App&aisebs 
Undeb  Section  15,  Customs  Administeative  Act  of 
June  10,  1890,  (U.  S.  Stats.  Vol.  26,  P.  131.) 

R.  W.  Breekons,  U.  S.  District  Attorney,  for  the  govem- 
•  ment. 

Thomas  Fitch  <&  Henry  E.  Highton^  attorneys  for  appellant. 

Estee,  J.  H.  Hamano  is  a  Japanese  merchant,  en^ged  in 
busineee  in  Honolulu,  in  the  importation  and  sale  of  Japanese 
shoes  and  slippei». 

On  the  31st  day  of  December,  1900,  certain  of  these  so-called 
shoes  or  slippers  arriving  here  from  Japan,  were  claasified  by 
the  Collector  of  Customs  at  Honolulu  as  "manufactures  of 
leather,"  and  assessed  as  dutiable  at  the  rate  of  35%  ad  valo- 
rem, under  the  provisions  of  Section  450  of  the  Tariff  Act  of 
1897  (Vol.  30,  U.  S.  Statutes,  page  193),  which  reads  as  fol- 
lows: 

"Manufactures  of  leather,  finished  or  unfinished, or  of 

which  these  substances,  or  either  of  them,  is  the  component  mar 
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terial  of  chief  value,  not  especially  provided  for  in  this  Act.  — 
thirty-five  per  cent,  ad  valorem,''^ 

Within  the  statutory  time,  the  said  H.  Hamano  filed  his  no- 
tice of  protest  and  appeal  against  said  classification  and  duty, 
with  the  Oolloctor  of  the  Customs  at  Honolulu.  He  appealed 
pursuant  to  the  terms  of  Section  14  of  the  Customs  Adminisr 
trative  Act  of  June  10,  1890,  (Vol,  26,  U.  Sw  Statutes),  and 
the  importer  claimed  that  the  articles  known  as  leather  shoes 
or  slippers  were  dutiable  under  the  provisions  of  paragraph  43S 
of  the  Tariff  Act  of  1897,  which  reads  in  part  as  follows: 

"Paragraph  438 Boots  and  shoes  made  of  leather, 

twenty-five  per  centum  dd  valorem " 

Upon  receipt  of  the  said  protest  and  notice  of  appeal,  the 
Collector  of  Customs  transmitted  to  the  Board  of  General  Ap- 
praisers of  New  York,  the  protest,  invoice,  and  all  the  papers 
connected  with  the  matter  of  said  appraisement. 

On  the  third  day  of  September,  1901,  a  decision  was  ren- 
dered by  the  said  Board  of  General  Appraisers  in  New  York, 
in  which  they  state,  among  other  things,  that: 

^'The  merchandise  in  question  consists  of  Japanese  slii>per3, 
composed  of  raw  hide,  cotton,  straw,  silk,  iron,  etc.;  that  they 
were  classified  as  dutiable  as  manufactures  of  leather  under 
paragraph  450  of  the  Tariff  Act  of  1897,  at  35  per  cent,  ad 
valorem^  and  are  claimed  by  the  protestant  to  be  dutiable  as 
leather  shoes  under  paragraph  438  at  25  per  cent,  ad  valorem. 
As  there  is  no  leather  in  the  articles,  raw  hide  not  being  leather, 
it  seems  that  neither  of  said  provisions  includes  these  slippers." 

Then  follows  an  analysis,  which  shows  that: 

"Rawhide  is  the  component  part  of  chief  value,  namely,  40.32, 
while  the  other  proportions  of  materials  are  as  follows:     Straw 

25.407,  cotton 16.599,  silk 11.395,  iron 2.123, 

and  other  materials  4.157." 

The  decision  further  stating  that:  "It  would  appear  from 
this  analysis  that  there  being  no  provision  for  the  manufaetTU-es 
of  rawhide,  and  none  of  the  other  materials  being  the  com- 
ponent of  chief  value,  the  particular  articles  covered  by  said 
protest  are  properly  dutiable  imder  paragraph  193,  at  the  rate 
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of  45%  ad  valorem^  ad  'articles  or  wares  not  specially  provided 
for  or  composed  wholly  or  in  part  of  iron  /  " 

"Articles  or  wares  not  specially  provided  for  in  this  Act, 
composed  wholly  or  in  part  of  iron  *  *  *  or  other  metal, 
and  whether  partly  or  wholly  manufactured,  45  per  cent,  ad 
valorem.''    Par.  93',  page  167,  30  U.  S.  Statutes. 

The  decision  finally  overrules  the  protest  and  affirms  the 
decision  of  the  collector,  "without,  however,  approving  the 
classification  complained  of  by  the  protestant^' 

Upon  the  appeal  taken  to  this  Court,  the  appellant  alleges  as 
error  on  the  part  of  the.  Board  of  General  Appraisers,  the  fol- 
lowing: 

"That  said  board. erred  in  overruling  or  disregarding  the 
provisions  of  Section  7  of  the  Tariff  Act  of  1897,  in  that  the 
untanned  leather,  or  rawhide,  which  is  the  component  of  chief 
value  in  said  shoes,  is  similar  in  material,  in  quality,  in  texture 
and  in  the  use  to  which  it  may  be  and  was  applied,  to  leather." 

This  was  the  first  time  that  protestant  raised  any  question 
of  similitude  or  intimated  any  reliance  upon  the  so-called  simil- 
itude clause  of  the  Act  (Section  7  thereof),  Vol,  30  U.  S.  Stats. 
205. 

In  accordance  with  the  petition  on  appeal  to  this  court,  an 
order  was  issued  out  of  this  court  on  October  2,  1901,  directed 
to  the  Board  of  three  General  Appraisers  at  New  York,  ordering 
the  said  board  to  return  to  this  court  the  record  of  said  matter, 
and  the  evidence  taken  by  them  therein,  together  with  a  cer- 
tified gftatement  of  the  facts  involved  in  "said  case,  and  their  de- 
cision there(m.  On  November  14,  1901,  the  said  Board  of 
three  General  Appraisers  made  a  return  to  this  Court,  consist- 
ing of  the  letter  of  the  Collector  of  Customs  at  this  port  sent  to 
the  said  Board  of  General  Appraisens,  the  original  protpft  of 
the  importer,  and  the  decision  of  the  Board  thereon. 

Thereafter,  upon  application  of  counsel  for  the  importer,  this 
court  made  an  order  reciting  that,  as  the  original  return  made  to 
the  first  order  ^lid  not  contain  all  the  evidence  taken  by  them, 
that  the  said  Board  were  directed  to  return  to  this  Court  all  the 
evidence  taken  in  the  matter;  and  also  made  a  further  order,  at 
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the  same  time,  to-wit:  January  21,  1902,  referring  the  whole 
subject  to  H.  M.  Somerville,  one  of  the  said  ^oard  of  General 
Appraisers,  for  the  taking  of  such  further  evidence  in  the  mat- 
ter as  might  be  ofFei^  by  the  petitioner  or  by  the  United 
States. 

Thereafter,  on  February  25,  1902,  there  was  returned  to  this 
Court  a  supplemental  return  from  the  said  Board  of  General 
Appraisers  at  New  York,  in  the  same  terms  as  the  original  re- 
turn with  an  additional  exhibit  in  the  form  of  the  original  anal- 
ysis of  the  merchandise  in  controversy,  and  stating  that^  "The  im- 
porter failed  to  appear  at  the  hearing,  either  in  person  or  by 
counsel,  and  that  no  evidence  was  offered  by  him,  as  under  the 
ruling  of  the  Court  he  was  required  to  do." 

A  return  was  also  made  to  the  Court  on  November  25,  1902, 
by  H.  M.  Somerville,  the  special  appraiser  appointed  by  the 
Court,  to  take  further  testimony,  in  which  he  states:  "That  upon 
the  day  set  for  the  taking  of  the  testimony  and  after  the  formal 
notice  of  the  time  and  place  of  tlie  hearing  had  been  given  to 
counsel  for  appellant,  naming  him,  the  said  counsel  failed  to 
appear,  or  to  offer  any  further  evidence." 

It  appears  that  in  the  written  notice  of  proteet  filed  with  the 
Collector  of  the  Customs,  and  forwarded  to  the  Board  of  Gen- 
eral AppraisieiB,  but  one  ground  of  objectiooi  was  relied  upon 
by  the  importer,  the  following  being  the  language  of  that  pro- 
test: 

"The  grounds  of  our  objections  axe  that  the  said  shoes  were 
classified  and  duty  asseei^  under  paragraph  450,  Tariff  Act 
of  1897,  as  manufactures  of  leather,  N.  S.  P.  F.,  dutiable  at 
the  rate  of  thirty-five  per  centum  (36)  ad  valorem;  we  claim 
the  said  articles  to  be  either  a  leather  shoe  or  slipper,  the  same 
being  properly  dutiable  as  specially  provided  for  under  para- 
graph 438,  Tariff  Act  1897,  at  the  rate  of  twenty-five  per  centum 
(26%)  ad  valorem:' 

Upon  thie  hearing  and  in  the  application  for  the  order  to 
issue  to  the  Board  of  General  Apprajsers,  it  appeal^  that  pro- 
testant  now  bases  his  case  on  appeal  to  this  Court  mainly  on  the 
alleged  error  of  the  Board  of  General  Appraisers  in  failing  to 
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oonsidier  the  siimlitude  clause     of  the  Act,  so-called,  namely. 
Section  7  thereof. 

It  was  not  possible  under  the  language  of  the  original  pro- 
test for  appellant  to  do  this.  He  is  confined  to  the  allegations 
of  his  protest  made  to  the  Collector  of  the  Port,  and  upon  which 
the  Board  of  General  Appraisers  acted.  As  was  said  by  the  Su- 
preme Court  of  the  United  States  in  the  case  of  Davks  v,  Ar- 
thur,  96  U.  S.  148: 

"Technical  precision  is  not  required,  but  the  objections  must 
be  so  'distinct  and  specific'  as  when  fairly  construed,  to  show  that 
the  objection  taken  at  the  trial,  was  at  that  time  in  the  mind  of 
the  importer,  and  that  it  was  sufficient  to  notify  the  Collector 
of  its  true  nature  and  character,  to  the  end  that  he  might  as- 
certain the  precise  facts  and  have  an  opportunity  to  correct  the 
mistake  and  cure  the  defect^  if  it  was  one  which  could  be  thus 
obviated.'' 

That  was  an  action  under  the  provisions  of  the  Act  of  1864, 
which  provided  for  a  suit  against  the  Collector  personally  to  re- 
cover duties  illegally  collected,  but  which  provided  that  the  im- 
porter, if  dissatisfied  with  the  decision  of  the  Collector,  should 
give  notice  in  writing,  setting  forth  ^'distinctly  and  specifically 
the  ground  of  his  objection."  This  is  the  law  today.  See  Sec. 
14,  Act  of  Congress  of  June  10,  1890,  Vol.  1,  Supplemient  of 
the  Revised  Statutes,  page  571.  It  is  preecribed  by  Section  14 
that  the  person  dissatisfied  with  such  decision  (of  the  Collector 
of  Customs)  shall  give  notice  to  the  Collector  setting  forth 
therein  "distinctly  and  specifically the  reasons  for  his  ob- 
jections thereto."  That  was  done  by  the  importer  in  this  case, 
and  that  must  stand  as  the  alleged  error  appealed  from. 

See  the  case  of  In  re  Collector  (Sherman  et  al.y  Import- 
ers)^  55  Fed.  276,  278,  where  the  Circuit  Court  of  Appeals  says: 

"Congress  reproduced  in  the  Customs  Administrative  Act  the 
identical  language  as  to  the  terms  of  the  protest  used  in  the  pre- 
vious Acts,  and  declared  as  explicitly  as  could  be  done  by  lan- 
guage, that  in  the  absence  of  such  notice,  the  decision  of  the 
Collector  should  be  final  and  conclusive.  It  must  be  presumed 
that  this  was  done  with  the  full  understanding  of  the  settled 
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judicial  construction  of  the  provision  under  the  previous  Acts 
of  Congress,  and,  therefore,  that  Congress  intended  that  the 
importer  should  be  bound  by  his  own  statement  of  the  object- 
tions  to  the  Collector's  decision,  and  should  not  be  *i>eniiitted  to 
depart  from  it,  by  alleging  subsequently  any  error  of  fact  or  of 
law,  not  substantially  brought  to  the  collector's  attention  by  the 
terms  of  the  notice." 

The  Court  further  saying: 

"Congress  might  have  relieved  the  importer  of  any  such  con- 
ditions as  a  prerequisite  to  his  recovery  if  it  had  seen  fit;  but 
it  is  plain  that  it  intended  only  to  change  the  nature  of  his  rem- 
edy without  enlarging  the  previously  existing  conditions  pre^ 
cedent  to  his  right  of  recovery.'' 

See  also  Hahn  v.  Erho/rdt,  78  Fed.  620-621  (C.  C.  A.),  where 
the  Court  says: 

"The  similitude  provision  is  intended  to  prescribe  the  duty 
to  which  articles  are  to  be  subjected  that  have  been  omitted  in 
the  enumeration  of  dutiable  articles  in  the  schedules  of  the  tariff 
laws.  It  has  no  application  when  the  imported  articles  can  be 
identified  with  any  of  those  articles  described  in  any  of  the 
schedules.  If  the  importer  asserts  in  his  protest  that  his  mer- 
chandise belongs  to  the  category  of  enumerated  articles,  he  as- 
serts by  implication  that  its  dutiable  character  is  not  to  be  as- 
certained by  reference  to  the  similitude  provision." 

In  this  case  the  importer  does  claim  the  dutiable  character 
of  the  imports  to  be  under  paragraph  438  of  the  tariff  law. 

See  In  re  Sherman  et  ai.,  49  Fed.  Rep.  224;  In  re  Chiggeti- 
hcim  Smelting  Co,,  112  Fed.  Rep.  517;  Battle  &  Co.  Chemists' 
Corp.  V.  r.  S.,  108  Fed.  Rep.  216. 

To  repeat,  as  to  the  question  of  similitude,  an  importer  must 
stand  on  the  objections  made  in  the  original  protest,  and  can- 
not vary  from  nor  enlarge  them  in  his  petition  for  review  or  on 
the  trial.  Batik  &  Co.,  etc.,  v.  United  States,  108  Fed.  Repc 
216;  Arthur  t\  Morgan,  112  IT.  S.  495;  Herman  v.  Robertson ^ 
152  U.  S.  521;  Heinze  r.  Arthur's  Executors,  144  U.  S.  28; 
Prcmmv.  Russell,  152  U.  S.  577;  Hahn  v.  Erh<irdt,  78  Fed. 
Rep.  620-621;  Da  vies  v.  Arthur,  96  U.  S.  148. 
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So  it  was  held  in  In  re  Guggenheim  Smelting  Co,,  112  Fed. 
517,  that  the  protest  in  that  case  was  insufficient  in  failing  to 
point  out  the  provision  under  which  the  Collector  should  have 
acted.     The  Collector's  decision  must  therefore  stand. 

While  a  protest  is  not  required  to  be  made  with  technical  pre- 
cision, yet  it  must  show  that  the  objections  afterwards  made 
at  the.  trial  were  in  the  minds  of  the  party,  and  were  brought 
to  the  knowledge  of  the  Collector  at  the  time  of  making  them. 

Arthur  v.  Morgan,  112  TJ.  S.  495;  U.  8.  v.  Sa1<imbier,  170 
U.  S.  621,  627;  Shell's  Executors  v.  Famhe,  138  U.  S.  562; 
Heinze  t\  Arthur's  Executors,  144  U.  S.  28;  Herman  v. 
Robertson,  152  U.  S.  521. 

It  seems  clear  to  this  Court  that  if  the  importer  had  intended 
in  this  case  from  the  beginning  to  rely  upon  the  similitude 
clause  of  the  Customs  Administrative  Act  for  the  purpose  of 
identifying  his  merchandise,  he  should  have  "distinctly  and 
specifically  set  forth^'  that  fact  in  his  protest  to  the  Collector, 
as  one  of  the  specific  objections  to  the  Collector's  rulings.  It  is 
not  possible  for  this  court  to  now  consider  on  appeal,  any  ground 
of  protest,  unless  made  to  the  Collector  at  the  time  the  classifica- 
tion was  made. 

Again  in  this  case,  the  only  finding  of  fact  is  as  to  the  ma- 
terials of  which  the  merchandise  is  composied.  No  evidence  of 
any  character  was  offered  on  the  part  of  the  protestant.  It  ap- 
pears that  an  analysis  was  made  by  Rudolph  Streuli,  upon 
"which  the  decision  of  the  Board  was  based,  he  being  the  analyst 
in  charge  of  the  bureau  for  the  analysis  of  textile  fabrics  of  the 
Appraisers'  office;  which  original  analysis  is  attached  to  the 
supplemental  return  filed  in  this  case,  and  which  has  been  ex- 
amined by  the  Conrt.  In  this  analysis  rawhide  is  declared  to  be 
the  component  of  chief  value.  There  is  nothing  in  the  record, 
80  far  as  the  Court  can  find,  attempting  to  show  that  the  raw- 
hide, of  which  these  articles  are  largely  composed,  is  leatlier. 
Even  if  it  be  conceded  that  the  protestant  had  the  power  under 
his  original  protest  to  show  that  rawhide,  such  as  is  used  in  the 
manufacture  of  these  articles,  is'  leather,  he  made  no  effort  to 
do  so.    But  under  the  definition  popularly  accepted  of  leather, 
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rawhide  is  not  included.  Tbe  Century  Dictionary,  a  reco^^nized 
authority,  defines  leather  to  he  ^Hhe  tanned,  tawed  or  otherwise 

dressed  skin  of  an  animal the  peculiar  character  of  leather 

is  due  to  the  chemical  combination  of  tannin  in  the  process  of 
tanning,  or  of  tannin  and  vegetable  estractive  matter  (or  else  of 
some  mineral  or  earthy  base)  with  gelatin  as  contained  in  ani- 
mal skin.  Its  physical  characteristics,  such  as  flexibility,  .tensile 
strength,  color  and  durability,  are  more  or  less  modified  by  the 
processes  subsequent  to  the  use  of  the  chemical  named,  and  in- 
cluded in  the  various  operations  of  currying  and  dressing/' 

While  the  same  dictionary  defines  rawhide  to  be  '^the  material 
of  untanned  skins  of  cattle,  very  hard  and  tough  when  twisted 
in  strips  for  ropes  or  thie  like,  and  dried " 

The  distinction  evidently  being  in  the  tanning  or  lack  of  tanr 
ning  of  the  skin. 

In  the  absence  of  any  evidence  to  the  contrary,  the  finding 
of  the  fact  by  the  Board  of  General  Appraisers  will  not  be  dis- 
turbed. Meyers  v.  U.  S.,  110  Fed.  Rep.  940;  Page  et  al.  t\  U. 
S.,  113    Fed.  Rep.     1006. 

While  it  is  true  that  the  amount  of  iron  in  these  articles  is 
very  small,  being  only  2.122  per  cent,  of  th©  value  of  the  entire 
article,  as  shown  by  the  aforesaid  analysis,  yet  it  is  sufficient  to 
affect  their  classification  in  the  event  that  the  same  are  not  other- 
wise provided  for  or  specially  enumerated  in  the  Act  See  the 
cases  of  Seeberger  v.  Farwell^  139  U.  S.  608;  Magone  t?.  Lffdt- 
ctneyeTj  139  TT.  S.,  612;  in  the  latter  case  it  was  held  that  woolen 
goods,  having  in  the  warp  quantities  of  cotton  varying  from  1.99 
to  6  per  cent,  were  sufficient  to  have  that  effect 

And  in  this  case^  the  component  part  of  chief  value  is  not 
leather,  but  rawhide^  which  is  nowhere  provided  for  in  the  Act, 
and  as  there  is  no  other  componeint  material  of  chief  value,  then 
the  classification  of  the  Board  of  General  Appraisers  as  ^^articles 
or  wares  not  specially  provided  for,  composed  wholly  or  in  part, 
of  iron,'*  (Paragraph  193  of  the  Tariff  Act  of  1897)  would  seem 
to  be  the  correct  one. 

The  Board  of  General  Appraisers  was  established  to  determine 
controversies  in  relation  to  the  proper  classification  of  articles 
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under  the  Tariff  Act  of  1897,  and  the  decision  of  such  Board 
should  not  be  over-ruled  unless  clearly  against  the  weight  of  ev- 
idence. Bader  i\  U.  S.,  116  U.  S.  541,  548.  There  is  no  coti- 
flict  of  evidence  in  this  case,  because  the  importer  has  presented 
no  testimony. 

An  importer  after  appealing  to  the  Board  of  General  Apprais- 
ers must  appear  at  the  hearing  or  the  action  of  the  Collector  will 
be  affirmed. 

See  the  ease  of  the  United  States  v.  China  and  Japan  Tradr 
ing  Co,,  71  Fed  Rep.  864,  where  it  was  held  that  if  an  importer 
who  has  appealed  to  the  Board  of  General  Appraisers  from  the 
decision  of  the  Collector  as  to  the  classification  of  merchandise, 
fail's  to  appear  pursuant  to  such  Board's  notification  to  show 
cause  why  the  action  of  the  Collector  should  not  be  affirmed, 
the  Board  is  entirely  justified  in  affirming  the  Collectar'e  de- 
cision, without  regard  to  its  correctness. 

In  this  case,  although  it  came  before  the  General  Appraisers 
twice,  notice  being  given  the  attorney  for  the  importer  each 
time,  the  importer  never  introduced  onje  word  of  testimony. 

It  is  now  over  two  years  since  this  appeal  was  first  taken,  an<J 
during  all  that  time  petitioner  has  taken  no  apparent  interest  in 
the  caffa 

It  has  been  held  that  the  burden  is  on  the  importer  on  appeal 
to  prove  that  the  Collector's  action  was  wron^\  and  if  he  fails 
in  sustaining  this  burden,  the  action  of  the  Collector 
stands,  even  though  it  appears  that  the  Collector  has  se- 
lected the  wrong  paragraph.     Tiffany  v.  U.  S.,  105  Fed.  766. 

There  is  no  controverted  question  of  fact  in  this  case,  because 
the  importer  at  no  time  appeared  before  the  General  Board  of 
Appraisers  to  controvert  the  action  of  the  Collector.  Bader  d 
Co.  V.  United  States,  116  Fed.  Rep.  541.  For  the  following, 
among  other  reasons,  the  action  of  the  general  appraisers  is  con- 
firmed, with  costs: 

Ist  That  the  similitude  statute  does  not  apply  in  this  case, 
and 

2nd.  That  the  impopter  did  not  appear  before  the  Board  of 
General  Appraisers  at  the  trial. 

23— u.  s.  D. 
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JOHN  D.  SPRECKELS  &  BROTHERS  COMPANY  r.  THE 
STEAMSHIP  "NEVADAN"  AND  AMERICAN  HA- 
WAIIAN STEAMSHIP  COMPANY. 

Decided:    April  6.  1903. 

1.  The  United  States  District  C:k)urt  for  the  Territory  of  Hawaii  is  a 
court  of  Federal  Jurisdiction  only,  made  so  by  Section  86  of  the  Act 
of  Congress  of  April  30,  entitled  "An  Act  to  provide  a  govemmeiit 
for  the  Territory  of  Hawaii"  (Vol.  31,  U.  S.  Stats.,  P.  141). 

-2.  Act  45  of  the  Session  Laws  of  the  Legislature  of  Hawaii  (1S98) 
requiring  all  foreign  corporations  to  file  in  the  office  ol 
the  Treasurer  of  the  Territory  a  certified  copy  of  the 
charter  or  aot  of  incorporation  of  such  corporation  or  company, 
names  of  the  officers  thereof,  the  name  of  some  person  upon 
whom  legal  notice  and  process  from  the  courts  of  the  Terri- 
tory may  be  served  and  a  certified  copy  of  the  by-laws  of  such  cor- 
poration "under  penalty  of  being  deprived  of  the  right  to  sue  in  any 
«ourt  of  the  Territory  for  any  cause  of  action  whatever,  while  such 
refusal  or  neglect  continues,  does  not  apply  to  actions  in  admiralty 
Instituted  in  the  United  States  District  Court  of  Hawaii. 

^.  In  an  action  in  admiralty  where  the  libellant  was  shown  to  be  a 
Corporation  organized  under  the  laws  of  the  State  of  California, 
upon  a  motion  to  dismiss  the  libel  made  during  the  progress  of  the 
trial,  based  upon  the  fact  that  libellant  had  not  complied  with  the 
provisions  of  Act  45  of  the  Session  Laws  of  1898  of  the  Republic  of 
Hawaii,  continued  in  force  by  the  Act  of  Congress  passed  for  the 
£X>vernment  of  the  Territory;  Held,  that  the  provisions  of  such 
law  related  only  to  the  territorial  courts,  and  that  in  no  event 
could  a  law  of  that  character  affect  the  jurisdiction  of  the  United 
States  District  Court  of  Hawaii  in  relation  to  admiralty  cases.  Ta^. 
motion  denied. 

In  Admiralty.    Motion  to  Dismiss  Libel. 

Hat  oh  it  fiillimany  for  libellant. 

Kinney^  McClanahan  &  Bigeloxc,  for  libellee  and  intervenor. 

EsTEE,  J.     Tills  is  a  libel  for  salvage  filed  on  behalf  of  J.  D. 
Spreckels  &  Brothers  Company,  as  owner  of  the  steam  tug  "Fear- 
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less,"  and  for  the  master  and  crew  thereof,  for  salvage  services 
alleged  to  have  been  rendered  to  the  steamship  "Xevadan,"  on 
the  evening  of  the  8th  day  of  December,  1902,  when  the  said 
steamship  "Xevadan,"  while  proceeding  down  the  channel  from 
the  port  of  Honolulu,  Island  of  Oahu^  Territory  of  Hawaii,  to 
the  port  of  Kahului,  on  the  Island  of  Maui,  in  said  Territory', 
went  ashore  upon  what  is  known  as  the  "Miowera"  reef,  on  the 
west  side  of  the  channel,  at  a  point  distant  about  sixty  yards  from 
the  buoy  known  as  the  "can"  buoy,  the  said  steamer  being 
aground  on  the  said  reef  at  a  point  about  one  hundred  feet  from 
the  stem  of  the  said  steamer. 

The  American  Hawaiian  Steamship  Company,  the  alleged 
OAvner  of  the  "Nevadan,"  intervened  and  filed  an  appearance  and 
claim  and  answered  the  libel  herein. 

Among  the  recitals  in  the  libel,  the  following  language  was 
used : 

"The  libel  and  complaint  of  J.  D.  Spreckels  &  Brothers  Com- 
pany, a  corporation  organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  California,  the  owner  of  the  steam 
tug  Tearless' articulates  and  propounds  as  follows:.  . . ." 

No  direct  allegation  of  the  incorporation  of  the  libellant  or 
further  reference  to  its  incorporation  was  inserted  in  said  libel, 
and  no  reference  was  made  to  this  recital  in  the  answer  of  the 
respondent  and  intervener  herein.  On  the  hearing  the  articles 
of  incorporation  of  the  libellant  were  introduced  without  ob- 
jection. 

The  case  was  referred  to  E.  S.  Gill,  Esq.,  U.  S.  Court  Com- 
mssioner,  to  take  certain  testimony,  which  was  done;  and  there- 
after, on  the  24th  day  of  March,  1903,  the  case  came  on  reg- 
larly  to  be  heard  before  the  court  upon  the  testimony  already 
taken  and  upon  the  further  testimony  to  be  taken  by  the  court. 

After  the  libellant  had  introduced  the  major  portion  of  its 
testimony,  and  before  resting  its  case,  the  respondent  intervenor 
made  a  motion  in  open  court,  to  dismiss  the  libel  of  complainant; 
said  motion:  was  based  on  the  affidavit  of  E.  B.  McClanahan, 
Esq.,  one  of  the  attorneys  for  the  respondent  inter\^enor,  and  the 
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affidavit  of  Henry  C.  Hapai,  Esq.,  Register  of  Public  Accounts  of 
the  Territory  of  Hawaii,  in  the  office  of  the  Treasurer  thereof. 

The  contention  of  said  motion  and  affidavit  is  briefly  this:  that 
the  plaintiff  or  libellant  herein  has  failed,  to  comply  with  the  pro- 
visions of  Act  45  of  the  Session  I^ws  of  1898  of  the  Republic 
of  Hawaii,  and  by  such  failure  has  lost  its  right  to  sue  in  this 
Court,  and,  therefore,  this  Court  has  no  jurisdiction  over  the 
action. 

It  seems  that  by  Section  1  of  said  Act  45  of  the  Session  Laws 
of  1898  of  the  Republic  of  Hawaii,  entitled  an  "Act  relating  to 
corporations  and  incorporated  companies  organized  under  the 
laws  of  foreign  countries  and  carrying  on  business  in  this  Re- 
public .  . . . "  and  repealing  certain  prior  acts  on  the  same  sub- 
ject, it  is  prescribed  as  follows: 

"Section  1.  Every  corporation  or  incorporated  company 
formed  or  organized  under  the  laws  of  any  foreign  state,  which 
may  be  desirous  of  carrying  on  business  in  this  republic  and 
to  take,  hold  and  convey  real  estate  therein,  shall  file  in  the 
office  of  the  Minister  of  the  Interior  (now  the  office  of  the  Treas- 
urer of  the  Territory,  under  the  provisions  of  the  Act  of  April 
30,  1900,  of  the  Congress  of  the  United  States  providing  a  gov- 
ernment for  the  Territory  of  Hawaii,  Vol.  31,  U.  S.  Statutes, 
P.  141.): 

1.  A  certified  copy  of  the  charter  or  act  of  incorporation  of 
such  corporation  or  company; 

2.  Xames  of  the  officers  thereof; 

3.  The  name  of  some  person  upon  whom  legal  notices  and 
process  from  the  courts  of  this  Republic  may  be  served; 

4.  A  certified  copy  of  the  by-laws  of  such  corporation  or 
company."  (Laws  ot  tlie  Republic  of  Hawaiij  Session  of  1898, 
P.  89,  90,  91.) 

Section  5  of  the  same  Act  provides  that  any  such  corporation 
failing  to  comply  with  the  terms  of  this  law  shall  be — 

<<****     denied  the  benefit  of  the  laws  of  the  Republic 
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(of  Hawaii)  particularly  the  statute  limiting  the  time  for  the 
commencement  of  civil  actions,  and  shall  not  be  entitled  to  sue 
in.  any  court  of  the  republic  for  any  cause  of  action  whatever 
while  such  neglect  or  refusal  continues." 

This  is  a  statute  of  the  Republic  of  Hawaii,  passed  by  its  leg- 
islature prior  to  the  annexation  of  the  Republic  to  the  United 
States  and  its  transformation  into  a  territory  thereof.  And  while 
the  Enabling  Act  passed  by  Congress  on  April  30th,  1900,  con- 
tinued many  Hawaiian  laws  in  force,  including  this  one,  it  only 
continued  this  law  in  force  for  the  purpose  for  which  it  w^is 
enacted.  And  so  said  Act  45  can  have  no  bearing,  even  remotely, 
upon  the  case  at. bar.  The  United  States  District  Court  for  the 
Territory  of  Hawaii  is  a  Court  of  Federal  jurisdiction  only,  made 
so  by  the  provisions  of  Section  86  of  the  Act  of  Congress  of 
April  30,  1900  (Vol.  31  U.  S.  Stats.,  P.  141)  and  under  the 
terms  of  said  Act,  it  is  provided  that: 

"Said  Court  shall  have,  in  addition  to  the  ordinary  jurisdic- 
tion of  district  courts  of  the  United  States,  jurisdiction  of  all 

cases  cognizable  in  a  circuit  court  of  the  United  States " 

and  the  judge  of  said  Court  is  to  exercise  in  the  Territory  of  Ha- 
waii, "all  the  powers  conferred  by  the  la^vs  of  the  United  States 
upon  the  judges. . .  .of  the  District  and  Circuit  Courts  of  the 
United  States." 

By  subdivision  8  of  Section  563  of  the  Revised  Statutes  of 
the  United  States,  it  is  prescribed  that  the  Districts  Courts  of 
the  United  States  shall  have  jurisdicion  of 

"All  civil  causes  of  admiralty  and  maritime  jurisdiction. . .  . 
and  such  jurisdiction  shall  be  exclusive  except  in  the  particular 
cases  where  jurisdiction  of  such  cau^ics  and  seizures  is  given  to 
the  Circuit  Courts. " 

It  seems  hardly  necessary  for  this  court  to  consider  at  length 
this  question  as  to  whether  or  not  it  is  the  duty  of  all  foreign 
corporations  to  file  the  papers  indicated  in  Section  1  of  said 
Act  45  of  the  Seesion  Laws  of  the  Territory  of  Hawaii  referred 
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to,  before  they  can  sue  in  an  action  in  admiralty  in  this  Court 
The  fact  that  Congress  in  the  Enabling  Act,  so-called,  (the  Act 
of  April  30,  1900,  hereinbefore  referred  to)  continued  in  force 
certain  Acts  of  the  Legislature  of  the  Republic  of  Hawaii,  can- 
not be  taken  as  an  Act  of  Congress  controlling  or  changing  the 
original  admiralty  jurisdiction  given  to  the  United  States  Dis- 
trict Courts,  unlese  it  clearly  appears  to  be  so  intended.  The 
clear  intent  of  the  Act  so  continued  in  force  must  be  sought  for 
in  the  language  of  the  Act  itself,  and  it  seems  quite  clear  to 
the  Court  that  the  provisions  of  Act  45  of  the  Seesion  Laws 
aforesaid,  as  to  the  deprivation  of  the  right  to  sue,  etc.,  can  re- 
late only  to  the  territorial  courts;  and  in  no  event  could  a  law 
of  that  character  affect  the  jurisdiction  of  the  United  States  Dis- 
trict Courts  in  relation  to  admiralty  cases. 

While  an  Act  of  a  Legislature  of  a  state  may  absolutely  limit 
the  right  or  capacity  of  a  foreign  corporation  to  do  business  or 
to  take,  hold  and  dispose  of  real  estate  within  its  limits,  or  may 
give  such  foreign  corporation  such  right  upon  compliance  vnik 
certain  conditions,  yet  it  is  well  established  that  it  cannot  in  any 
manner  or  form  restrain  or  limit  the  jurisdiction  of  a  Federal 
Court.  And  if  this  Court  were  to  hold  that  such  Act  45  applied  to 
the  United  States  District  Court  of  this  Terriory  it  would  be  an 
actual  restraint  upon  the  jurisdiction  thereof. 

As  was  said  by  Mr.  Justice  Story  in  the  case  of  "Tlie  Cfti/^ti," 
2  Story,  455,  Fed.  Cases  Xo.  2717,  Vol.  5,  Fed.  Cases,  P.  680, 
682-3: 

"In  the  exercise  of  this  admiralty  and  maritime  jurisdiction, 
the  courts  of  the  United  States  are  exclusively  governed  by  the 
legislation  of  Congress;  and,  in  the  absence  thereof,  by  the  gen- 
eral principles  of  the  maritime  law.  The  states  have  no  right  to 
prescribe  the  rules  by  which  the  courts  of  the  United  States 
shall  act,  nor  the  jurisprudence  which  they  shall  administer.  If 
any  other  doctrine  were  established,  it  would  amount  to  a  com- 
plete surrender  of  the  jurisdiction  of  the  courts  of  the  United 
States  to  the  fluctuating  policy  and  legislation  of  the  states.  If 
the  latter  have  a  right  to  prescribe  any  rule,  they  have  a  right  to 
prescribe  all  rules;  to  limit,  control     or    bar  suits     in  the  na- 
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tional  courts.  Such  a  doctrine  has  never  been  supported,  nor  has 
it  for  a  momeait  been  supposed  to  exist,  at  least,  so  far  as  I  have- 
any  knowledge,  either  by  any  state  court,  or  national  court  within: 
the  whole  Union." 

SeeahoPacifioCodstStcamMpCo,  V.  Ban€roft-^Yhit7ley  (7o.,, 
94  Fed.  180,  (O.  0.  A);  Neic  Zealand  Insurance  Co.  v.  Eam- 
moor  S.  S.  Co.,  lAmited,  79  Fed.  368  (C.  C.  A.);  Barling  et  ah 
r.  Bank  of  British  North  America,  50  Fed.  260  (C.  0.  A.); 
Columbia  Wire  Co.  v.  Freeman  Wire  Co.  et  al.,  71  Fed.  302-3,, 
in  which  latter  case  the  exact  point  was  raised  and  denied,  i.  e.y. 
as  to  the  necessity  for  complainant  to  comply  with  the  foreign 
corporation  law  of  the  state  of  Missouri,  by  filing  a  copy  of  its 
charter,  etc.,  with  the  Secretary  of  State,  before  bringing  suit 
in  the  Federal  Court. 

In  the  case  of  Barling  et  al.  v.  Bank  of  British  North  Amer- 
ica, 50  Fed.,  and  which  was  not  an  admiralty  case,  the  same 
point  was  squarely  decided  in  favor  of  the  complainants  by  the 
Circuit  Court  of  Appeals  of  the  Ninth  Circuit;  the  court  holding 
that  the  provisions  of  an  Act  of  the  Legislature  of  California  en- 
titled "An  Act  concerning  corporations  and  persons  engaged 
in  the  business  of  banking,"  and  which  provided  that  no  corpo- 
ration or  person  "who  shall  fail  to  comply  with  the  provisions 
of  this  law  shall  maintain  or  prosecute  any  action  or  proceeding 
in  any  of  the  courts  of  this  state,"  did  not  apply  to  the  national 
courts. 

See  also,  Worhpmi  v.  New  York  City,  179  U.  S.  552. 

The  motion  of  the  respondent  intervener  is  denied. 


JOHN  T>.  SPEECKELS  &  BEOTHEES  COMPiVNY  v. 
THE  STEAitTSHIP  "NEVADAX"  and  AMEEICAN 
HAWAIIAN  STEAMSmP  COMPANY. 

Decided:  April  6,  1903. 

1.    Where  a  large  freight  steamer,  the  Nevadan,  is  stranded  on  a  coral 
reef  in  the  channel  of  Honolulu  harbor  for  two  hours  and  a  half. 
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and  is  finally  relieved  from  her  peril  through  the  efforts  of  a  steam 
tug,  the  Fearless,  and  said  steamer  Nevadan  slips  off  the  reef  into 
deep  water  and  starts  oat  to  sea  dragging  the  tug  (which  is  still 
attached  to  her  by  the  hawser),  stem  foremost;  Held,  that  tiiia 
was  a  part  of  the  res  gestae,  and  was  a  danger  incurred  by  the 
salTlng  tug  which  should  be  considered  in  estimating  the  character 
of  the  salvage  services  rendered. 
2.  No  vessel  Ijing  on  a  reef  is  in  a  position  of  safety;  and  it  is  not 
necessary  to  constitute  a  salvage  service  that  the  distress  in  which 
a  vessel  is  in  should  be  immediate  or  the  danger  absoluteL  It  is 
sufficient,  if  at  the  time  the  assistance  is  rendered,  the  vessel  has 
•encountered  any  misfortune  or  danger  which  might  possibly  ex- 
pose her  to  serious  injury. 

In  AjdmiKuAXty.     Libei.  foe  Sai^vage. 

Hatch  d  Silliman,  Holmes  d  Stanley y  for  libellant. 
Kinnetfy  McCIanahan  d  BigeUm,  for  intervenor. 

This  is  a  libel  for  salvage,  filed  on  behalf  of  J.  D.  Spreckels 
A  Brothers  Company,  as  owner  of  the  steam  tug  **Fearle8s^" 
and  for  the  master  and  crew  thereof,  for  salvage  services  alleged 
to  have  been  rendered  to  the  steamship  '^Xevadan^'  on  the  even- 
ing* of  the  8th  day  of  December,  1902,  when  the  said  steamjship 
"Xevadan,"  while  proceeding  down  the  channel  from  the  port 
of  Honolulu,  Island  of  Oahu,  Territory  of  Haw^aii,  to  the  port 
of  Kahului,  on  the  Island  of  Maui,  went  ashore  upon  what  is 
known  as  the  ^^Miowera''  reef,  on  the  west  side  of  the  channel, 
at  a  point  distant  a.bout  sixty  yards  from  the  buoy  known  as  the 
"can  buoy;"  the  said  steamer  being  aground  on  the  said  reef  at 
a  point  about  one  hundred  feet  from  the  stem  of  the  said 
steamer. 

The  American  Hawaiian  Steamship  Company,  the  alleged 
owner  of  the  "Xevadan,"  intervened  and  filed  an  appearance 
and  claim  and  answered  the  libel  herein. 

The  facts  in  the  case  briefly  appear  to  be  the  following: 

The  steamship  "Nevadan"  is  owned  by  the  American.  Hawa- 
iian Steamship  Company.  It  has  a  gross  tonnage  of  4408; 
length  of  360  feet;  depth  24  feet;  beam  46.2,  and  its  draft  is 
16.2  forward  and  15.7  astern.     On  the  evening  of  the  eighth 
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of  December,  1902,  at  or  about  the  hour  of  6:30  o'clock  p.  m., 
the  said  steamship  left  the  port  of  Honolulu,  bound  upon  a  voy- 
age to  the  port  of  Kahului,  on  the  Island  of  Maui,  in  the  Ter- 
ritory of  Hawaii.  She  was  in  command  of  Henry  F.  Weedon, 
heir  captain,  and  with  no  licensed  pilot  aboard.  The 
captain  admittedly  held  no  license  as  pilot  for  the 
port  of  Honolulu,  until  March  12,  1903,  (some  months 
after  the  stranding  of  his  vessel)  on  which  date  a 
pilot's  license  was  issued  to  him  for,  as  appears  in  said 
license,  "previous  experience  on  ocean  steamers,"  by  the  United 
States  Local  Inspectors  for  the  District  of  Juneau,  Alaska,  then 
at  the  city  and  county  of  San  Francisco,  State  of  California. 
(Libellees'  Exhibit  "G.") 

While  said  steamship  was  proceeding  down  the  channel  at  the 
entrance  of  the  harbor  of  Honolulu,  she  stranded  upon  a  well 
known  i-eef  called  the  "Miowera"  reef,  on  the  west  side  of  the 
channel.  This  was  about  6 :45  p.  m.  The  accident  to  the  "Xe- 
vadan"  was  ^vitnessed  by  the  Young  Brothers,  who  are  engaged 
in  the  launching  and  general  boatman  business  at  this  port.  One 
of  them,  Herbert  Young,  went  out  to  the  "Xeyadan"  to  ten- 
der his  services,  and  Captain  Weedon  told  him  to  go  in  and  get 
the  "Fearless,"  which  he  did. 

The  "Fearless"  is  a  steam  tug  belonging  to  the  libellant  cor- 
poration herein,  and  engaged  in  the  general  towing  business  in 
the  port  of  Honolulu,  and  incidentally  thereto  the  salvage  busi- 
ness. It  is  a  very  large  tug,  having  a  length  of  99.6  feet,  a  ton- 
nage of  160,  breadth  of  beam  22.75,  a  draft  of  12.2  feet,  and 
600  horse  power.  This  tug  is  constantly  ready,  so  far  as  its  ap- 
paratus and  machinery  are  concerned,  to  go  out  either  as  a  tow 
boat  or  to  rescue  vessels  from  danger,  either  actual  or  impend- 
ing. The  tug  always  has  her  fires  banked  so  that  she  can  get 
up  steam  as  was  testified  to,  from  within  "five  to  fifteen  min- 
utes," depending  upon  the  necessities  of  the  case.  Her  usual 
crew  is  ten  men.  On  the  evening  of  the  8th  of  December,  1902, 
the  "Fearless"  was  notified  by  one  of  the  Young  Brothers  that 
she  was  wanted  by  the  ";N"evadan"  to  help  her  out  of  her  pre- 
dicamient,  and  immediately  started  out  to  the  "Xevadan,"  with. 
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a  crew  of  seven  men,  including  the  captain,  aboard.  This  crew 
consisted  of  Captain  Olson,  G.  Soott,  the  engineer,  the  a^istant 
engineer,  whose  name  was  not  disclosed  by  the  testimony,  S.  P. 
Murphy,  the  mate,  Hearst,  a  deck  hand,  and  Williams,  a  dect 
hand  employed  to  act  as  such  on  that  evening,  and  the  Chinese 
fireman. 

In  the  meantime,  the  ''Nevadan"  had  put  out  a  kedg©  anchor 
with  the  assistance  of  the  gasoline  launch  of  the  Young  Broth- 
ers, and  had  hove  it  home;  and  had  again  ran  the  kedge  anchor 
out  for  the  second  time  across  the  channel  and  embedded,  it  in 
the  coral  on  that  side  of  the  channel.  She  had  been  on  the  reef 
an  hour  or  more  before  the  tug  reached  her,  and  had  been  mak- 
ing efforts  to  release  herself  by  the  emptying  of  over  a  hundred 
tons  of  water  from  certain  forward  water  ballast  tanks,  and  the 
filling  of  the  after  tanks,  in  addition  to  the  dropping  of  the 
kedge  anchor,  weighing  some  nine  hundred  or  more  pounds. 

When  the  "Fearless"  came  alongside,  and  asked  if  assistance 
was  needed,  some  conversation  ensued  between  the  two  captains 
as  to  the  payment  for  the  services  to  b©  rendered.  There  is  a 
serious  conflict  in  the  evidence  on  this  point.  Captain  Olson 
claims  that  he  said  he  would  take  her  off  for  five  thousand  dol- 
lars, while  Captain  Weedon  states  that  the  amount  suggested 
was  $1000.  No  agreement,  however,  was  entered  into,  for  Cap- 
tain Okon  left  the  "Nevadan"  and  steamed  out  into  the  chan- 
nel and  turned  round.  After  some  little  time  she  came  back, 
when  Captain  Weedon  called  to  Captain  Olson  to  "give  him  a 
line,"  or  to  "pass  his  hawser  aboard,"  or  words  to  that  effect 
With  some  little  difficulty,  o\^nng  to  the  fact  that  the  line  at- 
tached to  the  kedge  anchor  and  to  the  "Nevadan"  was  lying 
straight  across  the  channel,  and  which  had  to  b©  cut  by  the  ^Tear- 
less"  in  order  to  avoid  getting  her  propeller  wound  up  in  it,  the 
tug  finally  avbs  made  fast  to  the  steamer.  As  soon  as  this  was 
done,  namely,  about  7:45  p.  m.,  the  tug  took  her  position  dead 
astern  of  the  steamer  and  began  pulling.  This  was  continued 
for  over  an  hour,  the  tug  changing  her  position  towards  the  last 
and  veering  more  across  the  channel  at  right  angles  to  the  "Xe- 
vadan,"  when  that  vessel  finally  came  off  the  reef  and  started  out 


SPKECKELS  BROS.  CO.  v.  ^'NEYADA:N"  ct  ah     363 

the  channel  to  the  open  sea,  pulling  the  tug,  stem  foremoet,  be- 
hind her.    This  was  about  9:05  or  9:10  p.  m. 

The  weaither  was  somewhat  cloudy,  but  not  unusually  so;  the 
sea  was  comparatively  smooth,  with  the  exception  of  blind  rollers 
surging  in  towards  the  reef  upon  which  the  ^'JSTevadan"  lay;  the 
night  was  dark,  and  there  was  little  or  no  wind  until  about  8:30 
or  thereabouts,  when  a  fresh  breeze  came  up. 

The  '^Nevadan"  is  of  the  value  of  about  $350,000.  Her  cargo 
was  of  the  value  of  $64,248.  She  had  in  addition  to  this  cargo, 
some  2500  barrels  of  oil  on  board,  but  as  to  the  value  of  this 
no  testimony  was  introduced.  The  tug  was  shown  to  be  of 
the  value  of  $75,000,  kept  up  at  a  monthly  expense  of  three 
thousand  dollars. 

"Salvage  is  the  compensation  allowed  to  persons  by  whose  as^- 
sistance  a  ship  or  her  cargo  has  been  saved,  in  whole  or  in  part^ 
from  impending  peril  at  sea,  or  in  recovering  such  property  from 
actual  loss,  as  in  cases  of  shipwreck,  derelict  or  recapture."  The 
Blaoktoell^  10  Wall.  1 ;  McCarmochie  v.  Kerr  et  al.,  9  Fed.  50, 
53;  Murphy  et  al.  v.  The  Ship  Suliote,  5  Fed.  99. 

In  determining  the  amount  of  salvage  to  be  awarded  in  any 
given  case,  many  elements  are  to  be  taken  into  consideration; 
among  them  being  the  value  of  the  property  salved  and  the  de- 
gree of  danger  from  which  it  was  rescued ;  the  value  of  the  prop- 
erty employed  by  the  salvors  and  the  risks  incurred  by  such  salv- 
ors in  rescuing  the  property  salved  from  danger;  the  labor  expend- 
ed by  the  salvors  and  the  skill  and  energy  displayed  in  render- 
ing the  salvage  services.  The  Mary  E,  Dana^  17  Fed.  353;  The 
Queen  of  the  Pa)oiific,  21  Fed.  459;  The  Glengyle^  Eng.  Appeal 
Cases  (1898),  519. 

It  must  be  admitted  beyond  a  doubt  that  the  "Nevadan"  was 
in  danger  when  she  lay  on  this  reef  with  her  valuable  carajo 
aboard.  Ships  are  made  to  sail  the  sea,  not  to  navigate  the  land. 
The  reef  where  she  lay  is  composed  of  eand  and  coral,  and  the 
waters  about  it  are  full  of  boulders.  The  reef  has  a  gradual 
slope  of  some  thirty  feet  It  rises  "like  a  precipice,  or  pali,  up 
and  down."  This  latter  fact  was  testified  to  by  the  witness,  Wil- 
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liams,  who  swore  to  having  been  often  round  this  reef  fishing 
for  lobsters. 

Xo  vessel  lying  on  a  reef  is  in  a  position  of  safety.  It  is  the 
common  knowledge  of  all  seafaring  men  that  where  there  is 
a  reef  there  is  a  heavy  sea,  if  there  is  any  sea  at  all  running. 
Indeed,  the  Official  Map  of  the  Harbor  of  Honolulu,  introduced 
in  evidence  and  marked  "Libellant's  Exhibit  3,"  indicates  this 
reef  with  the  following  words:  "always  breaks."  And  the  least 
sea  would  raise  a  ship  lying  in  the  position  in  which  the  "Ne- 
vadan"  lay,  so  that  when  she  fell,  she  would  strike  heavy  and 
would  be  likely,  if  she  remained  long  on  the  reef,  to  pound  to 
pieces.  Fortunately  there  was  no  unusual  sea  on  the  night  the 
vessel  was  stranded. 

It  is,  however,  not  necessary  to  constitute  a  salvage  service, 
that  the  distress  in  which  a  vessel  is  in  should  be  immediate,  or 
that  the  danger  should  be  imminent  or  absolute;  it  is  sufficient^ 
if  at  the  time  the  assistance  is  rendered,  the  vessel  has  encoun- 
tered any  misfortune  or  danger  which  might  possibly  expose 
her  to  destruction  or  serious  injury,  were  the  services  not  ren- 
dered. The  Charlotte,  3  W.  Rob.  Adm.  6;  The  St.  Paul,  86 
Fed.  340. 

As  was  said  by  Judge  Lacombe  of  the  Southern  District  of 
New  York,  in  the  latter  case,  where  the  "St  Paul,"  a  steamer  of 
1224  tons  register,  had  stranded  on  Long  Island,  (quoting  from 
page  343)— 

'^There  was,  of  course,  no  'inaminent  danger,'  possibly  no  re- 
mote danger,  of  her  breaking  up.  She  had  made  a  bed  for  her- 
self in  the  sand,  her  keel  resting  on  a  substratum  of  tough  clay, 
and,  so  far  as  the  proof  shows,  although  there  were  rocks  near 
her,  there  were  none  under  her.  The  water  was  likely  to  cut 
out  the  sand  at  one  place  and  heap  it  up  at  another;  but,  al- 
though that  would  subject  the  ship  to  unequal  strain,  it  may  be 
that  she  was  too  strongly  built  to  break  her  back,  so  long  as 
her  keel  rested  on  the  clay.  But,  even  if,  as  appelhuit  contends, 
she  might  have  remained  there  in  safety  for  an  indefinite  lengUi 
of  time,  we  cannot  accede  to  the  proposition  that  she  was  not 
thereby  expoBed  to  risk  of  loss While  she  lay  on  the  Jer- 
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sey  beach,  slie  was  making  nothing  for  her  owners,  either  in 
money  or  in  reputation,  but  quite  the  reverse,  and  her  value  as 
an  ocean  liner  was  certainly  exposed  to  great  risk  of  deteriorar 
tion." 

A  decided  effort  was  made  at  the  trial  of  this  case  to  show- 
that  the  "Nevadan"  came  off  the  reef  by  her  own  efforts.  This 
is  not  borne  out  by  the  facts.  The  "Nevadan''  had  been  on  the 
reef  for  some  time,  a  full  hour  before  the  tug  took  hold  of  her, 
and  she  had  tried  to  get  off  by  all  means  in  her  power  and  mth 
the  assistance  of  the  Young  Brothers'  gasoline  launch,  but  she 
remained  fast.  After  the  "Fearless'^  commenced  tugging  on 
her,  she  still  remained  fast  for  another  full  hour  or  more  and 
she  only  came  off  when  the  tug  changed  her  relative  position  to 
the  ship,  by  veering  across  the  channel  a  little  more  at  right 
angles  with  the  "Nevadan."  It  is  easy,  and  indeed  usual,  after 
a  ship  is  out  of  danger  for  the  officers  who  are  most  to  blame  in 
incurring  such  danger,  and  when  it  is  a  thing  of  the  past,  to 
claim  all  the  credit  for  relieving  the  ship.  It  is  true  that  the 
engineer  of  the  "Nevadan"  had  gotten  up  steam  in  both  her 
boilers,  and  a  kedge  anchor  had  been  placed  across  the  channel 
and  hove  home  once;  all  with  the  hope  of  pulling  her  off  by  this 
means  and  by  the  lightening  of  her  forward  ballast,  by  emptying 
the  forward  tanks,  and  the  increasing  of  her  after  ballast  by  the 
filling  of  the  aft  tanks.  But  this  had  no  appreciable  effect  upon 
the  condition  of  the  ship.  It  is  in  evidence  also  that  just  before 
the  "Nevadan"  came  off  the  reef,  the  steam  having  been  equal- 
ized in  botli  her  boilers,  the  engines  of  the  "Nevadan"  were 
started  immediately  both  dead  astern,  with  an  average  steam 
pressure  of  175  pounds.  It  is  claimed  by  the  captain  and  engi- 
neer of  the  ^^Xevadan"  that  it  was  due  to  this  fact  alone  the 
vessel  yielded  and  floated  out  into  the  channels,  as  for  over  half 
an  hour  previous  the  engines  had  not  been  working. 

The  fact  that  the  engines  were  started  astern  just  about  the 
time  the  vessel  came  off  the  reef  may  have  had  some  influence 
in  the  final  moving  of  the  ship  and  may  possibly  have  contributed 
to  that  result,  but  this  can  never  be  absolutely  demonstrated. 
It  remains  true  that  the  "Fearless"  had  been    working    from 
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"7:46  p.  in.,''  as  appears  by  the  ship's  log  book,  until  "9:05  ]k 
m."  pulling  steadily  in  a  series  of  jerks.  Says  Murphy,  the  mate 
of  the  "Fearless,"  "We  started  to  jerk  on  her;  we  would  go 
ahead  full  speed,  and  wait  a  little  and  then  go  ahead  a^n." 

This  was  kept  up  until  the  ship  was  finally  off  the  reef,  pos- 
sibly at  or  about  the  time  the  engines  were  started  astern.  It 
seems  to  me  that  without  the  tug  or  some  other  equally  potential 
power  outside  of  the  vessel,  as  shown  by  the  facts  in  this  case, 
the  "Xevadan"  would  never  have  come  off  the  reef.  Tliat  this 
was  evidently  the  opinion  of  Mr.  Moree  is  clear.  Mr.  Morse  is 
admittedly  the  freiglit  agent  of  the  intervener  at  Honolulu,  and 
was  on  board  the  "Fearless"  at  the  time  she  went  out  to  the  res- 
cue of  the  "Xevadan."  He  left  the  "Fearless"  in  a  launch  and 
went  into  town  and  interviewed  Captain  Whiting,  the  Naval 
Commandant  of  the  Port,  as  to  whether  it  would  be  jxesible 
to  get  the  "Iroquois,"  a  government  steam  tug,  to  go  to  her  as- 
sistance. It  is  not  stated  why  the  "Iroquois"  did  not  go,  but  it  is 
in  evidence  that  CUptain  Whiting  stated  tliat  would  take  four 
hours  to  get  up  steam  on  her,  as  testified  to  by  Mr.  Morse. 
Whether  or  not  Mr.  Morse  acted  in  an  official  capacity  in  inter- 
viewing the  Naval  Commandant  is  not  a  material  fact  in  this 
case.  That  he  was  the  freight  agent  of  the  company  and  the  only 
official  of  the  general  agents  at  the  scene  of  the  disaster  on  the 
night  in  question  is  unquestioned,  and  his  viat  to  the  Naval 
Commandant  is  a  significant  one.  It  would  seem  that  he  thought 
the  "Fearless"  would  be  unable  to  pull  the  "Nevadan"  off  un- 
aided by  other  vessels. 

The  "Fearless"  was  not  occupied  for  any  great  length  of  time 
after  she  had  made  fast  to  the  "Nevadan,"  in  accomplishing'  the 
purpose  for  which  she  had  been  sent  for,  but  as  to  this  sh(Htness 
of  time,  the  "Nevadan"  should  not  complain.  It  would  seem  to 
have  been  a  matter  of  congratulation.  The  longer  the  vessel 
remained  in  her  dangerous  position  the  more  likely  was  she  to 
become  seriously  disabled.  Alid  as  was  said  by  Dr.  Lushington, 
the  eminent  English  authority  on  admiralty,  **the  patient  should 
not  complain  of  the  shortness  of  the  operation."  The  Oencral 
Pahmr,  5  Notes  of  Cases,  159. 
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Now  as  to  the  danger  to  the  tug.  It  was  night  wlien  the  tug 
reached  the  "Nevadan"  and  made  fast;  there  were  no  lights  on 
the  buo\TS  in  the  harbor.  And  right  here  I  would  add  that  this 
is  a  matter  of  surprise  to  me.  It  appears  that  when  the  regular 
pilots  take  ships  out  of  the  port  of  Honolulu  at  night  they  plaee 
lights  on  the  buoys  along  the  channel ;  but  when  a  ship  goes  out 
without  a  pilot,  she  must  either  go  in  Uie  daylight  or  run  the 
risks  incident  to  the  darkness,  as  no  lights  are  on  the  buoys.  It 
seems  to  me  that  this  looks  a  little  like  a  premium  on  the  services 
of  the  local  pilots. 

The  channel  is  a  narrow  and  tortuous  one,  bounded  on  each 
side  by  coral  reefs,  and  there  was  the  possible  danger  to  the 
"Fearless"  of  going  on  the  reef  herself  that  nighty  for  in  manip- 
ulating in  the  dark,  the  hawser  might  have  broken  or  got  wound 
up  on  the  propeller  of  the  tug,  and  in  the  shallow  waters  near 
the  reef,  the  tug  might  have  been  drawn  on  to  the  reef.  Says 
Muri>hy,  the  mate  of  the  "Fearless:''  "If  the  hawser  had  car- 
ried away,  we  were  close  in;  we  would  have  sped  dead  ahead 
upon  the  reef,  like  a  shot  out  of  a  gun;  nothing  could  have  saved 
her." 

But  the  hawser  did  not  break,  and  the  fact  that  no  injurv  be- 
fell the  tug  at  this  point  does  not  militate  against  the  meritorious 
character  of  the  services  rendered  by  the  tug  in  the  face  of  what 
might  have  happened,  which  possibly  was  one  of  the  risks  in- 
cident to  this  employment.  The  serious  danger  to  the  "Fear- 
less" in  the  estimation  of  the  Court,  arose  from  the  fact  that 
when  the  "Nevadan."  slid  off  the  reef  into  deep  water,  she  im- 
mediately started  out  of  the  channel  towards  the  sea,  pulling  the 
tug  stem  first  after  her,  which,  fact  caused  the  tug  to  list,  as  vms 
testified  to  by  several  of  the  libellant's  witnesses,  in  degrees  vary- 
ing from  thirty-five  to  forty-five  degrees;  the  tug  at  the  same 
time  ebipping  a  great  deal  of  water  and  being  in  danger  of  being 
capsized. 

Captain  Olson  not  only  blew  a  signal  of  three  blasts  to  notify 
the  "Xevadan"  to  let  go  his  hawser,  but  also  called  out  to  that 
effect.  This  signal  was  understood  by  the  captain  of  the  "Xer 
vadan"  and  his  officers,  and  that  interpretation  given  it,  as  ap- 
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pears  by  the  sworn  answer  in  the  caee;  although  CSaptain  "Weedon 
made  an  attempt  to  shift  in  his  testimony  by  stating  that  by  the 
International  Rules  of  Navigation,  the  signal  given  by  the 
"Fearless"  of  three  blasts,  meant  "I  am  coming  astern."  Under 
the  circumstances,  there  is  rather  a  grim  humor  in  this  interpre- 
tation, for  there  was  no  doubt  the  tug  was  "coming  astern"  in 
more  ways  than  one.  But,  upon  this  point,  Captain  Weedon 
also  testified  that  he  had  been  a  master  of  sailing  ships  for  fifteen 
years,  and  that  he  had  only  been  master  of  a  steamship  for  from 
18  to  20  months;  and  that  during  all  of  his  experience  as  a  sail- 
ing master  he  understood  the  signals  in  question  to  mean  '^et  go 
my  ha^vser." 

But  in  addition  to  this,  it  appears  that  this  signal  was  perfectly 
understood  by  the  officers  of  the  "Nevadan."  The  second  mate, 
Lauriatt,  stated  that  he  heard  the  calls  from  the  tug  to  let  go 
the  haAvser,  and  dispatched  a  messenger,  the  boatswain,  Mullins, 
forward  to  the  captain  for  instructions  as  to  what  should  be  done. 

There  appeared  to  be  no  unnecessary  haste  on  the  part  of  the 
"Nevadan's"  officers  to  relieve  the  tug's  predicament.  Mullins, 
the  boatswain,  testified  that  it  was  "fifteen  minutes  from  the 
time  of  the  first  call  until  we  let  go  the  hawser."  In  the  mean- 
time, the  tug  was  in  her  perilous  position  underway  and  being 
pulled  out  to  sea,  stem  foremost.  The  hawser  was  taut,  and  the 
danger  lay,  as  was  expressed  by  the  mate  of  the  "Fearless^"  who 
was  at  the  wheel,  in  the  fact  that  "the  boat  had  a  big  vessel  pull- 
ing her  stem  foremost  and  she  had  no  control  of  her  engines. . . 
I  couldn't  control  the  boat ....  she  would  not  answer  her  rud- 
der." 

It  is  claimed  that  the  tug  might  have  relieved  ter  peril  by 
cutting  the  hawser.  This  may  be  true,  but  in  the  excitement  and 
peril  of  the  occasion  that  was  not  done,  although  an  order  wus 
given  by  Captain  Olson  to  cut  the  hawser.  One  man,  Williams, 
a  deck  hand,  stated  that  he  was  too  terrified  to  act,  testifying: 
"I  thought  it  was  all  day  for  me. . .  .1  thought  she  was  going 
down ....  and  I  ran  forward  ready  to  jump  overboard  and  swim 
ashore." 


SPRECKELS  BROS.  CO.  r.  ^^NEVADA^^"  et  aL     369 

It  must  be  admitted  that  the  danger  the  tug  was  in  arose  from 
her  employment  and  was  a  consequence  of  her  efforts  to  assist 
the  ship  off  the  reef,  and  was  a  part  of  the  res  gestae.  It  waa 
evident  that  the  "Xevadan"  was  not  deemed  quite  out  of  dang«er 
when  she  started  out  the  channel,  moving;  at  the  rate  of  from 
three  to  four  knots  an  hour,  and  continued  to  haul  the  tug  stem, 
foremost  after  her.  Says  Herbert  Young,  "she  pulled  the  Tear- 
less' stem  first  until  she  was  outside  of  danger."  While  Captain 
Weedon  testified  upon  this  point  as  follows: 

**The  Court:  It  was  not  seamanlike,  was  it,  to  pull  a  little 
boat  astern? 

*^A.     Xo;  but  under  the  conditions  we  could  not  avoid  it." 

The  only  natural  inference  to  be  drawn  from  this  is  that  in: 
his  anxiety  for  the  safety  of  his  own  ship,  the  captain  of  the 
*^Xevadan"  was  regardless  of  that  of  the  tug. 

Some  time  was  devoted  on  the  hearing,  to  prove  that  some 
sort  of  a  contract  was  entered  into  between  Captain  Olson  and 
Captain  Weedon  for  the  services  to  be  rendered.  It  is  true  that 
the  captain  of  the  "Xevadan"  and  the  freight  agent  of  the  Amer- 
ican Hawaiian  Steam^^hip  Company,  Mr.  R.  P.  Morse,  the  latter 
being  aboard  the  "Fearless,"  both  testify  that  Captain  Olson  said 
he  would  take  $1000  to  pull  the  vessel  off  the  reef;  yet  no  one 
else  so  understood  Captain  Olson,  who,  with  five  other  witnesses 
on  board  the  "Fearless,"  testified  that  if  any  offer  was  made,  it 
was  a  $5000  one.  All  were  apparently  truthful,  but  tliere  was 
certainly  a  mistake  somewhere.  Mr.  Bray,  a  newspaper  man,, 
and  Mr.  ilerry,  both  on  the  "Fearless,"  and  both  disinterested 
men,  sustained  Olson's  testimony  to  the  effect  that  Captain 
Weedon  said  he  would  only  give  $500,  and  that  Captain  Olson 
said  he  would  charge  $5000  for  pulling  the  "Xevadan"  off.  I 
cannot,  however,  in  estimating  die  amount  of  judgment  in  this 
ease,  base  it  upon  any  contract  alleged  to  have  been  made.  It 
must  be  estimated  from  a  general  salvage  point  oi  view  simply, 
as  there  was  no  meeting  of  minds  between  the  two  captains  suf- 
ficient to  form  a  contract,  and  there  was  no  contract. 

'^There  is  a  marked  and  clear  distinction  between  a  towage 
and  a  salvage  service.    When  a  tug  is  called  or  taken  by  a  sound 

24— u.  s.  D. 
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ve«s<^l  as  a  mere  moans  of  saving  time,  or  from  considerations 
of  convenience,  the  service  is  classed  as  towage;  but  if  the  ves- 
sel is  disabled  and  in  need  of  assistance,  it  is  a  salvage  ser\'ice. 
In  case®  of  simple  towage  only  a  reasonable  compensation  is  al- 
lowed, as  upon  a  quantum  meruit.  In  cases  of  salvage,  the 
award  is  upon  a  broader  and  more  liberal  scale.'' 

Tht  Fhtthek,  118  Fed.  954,  960;  MoConnoclm^  r.  Kerr  ct  al, 
V  Fed.  50,  where  Judge  Brown  says,  in  making  the  distinction 
between  towage  and  salvage  cases,  (P.  53): 

**A  salvage  service  is  a  service  voluntaril}'^  rendered  to  a  ves- 
sel needing  assistance,  and  is  designed  to  relieve  her  from  dis- 
tress or  danger,  either  present  or  to  be  reasonably  ajipreliended. 
A  towage  eervice  is  one  which  is  rendered  for  the  mere  puqjose 
of  expediting  her  voyage  without  reference  to  any  circumstances 
of  danger."  The  Vecndam,  46  Fed.  489;  The  Grave  Dollar, 
103  Fed.  668. 

I  shall  not  attempt  to  analyze  tlie  various  cases  submitted  by 
counsel  for  libellant  and  counsel  for  libellee  upon  the  question 
of  the  amount  of  salvage  to  be  awarded.  It  is  natural  that  in 
the  one  instance  cases  should  be  cited  where  the  awards  are  verj- 
heavy,  and  on  the  other,  cases  where  the  awards  are  low.  Xo  two 
oases  of  this  character  are  alike,  and  while  the  Court  always  pays 
due  deference  to  the  opinions  of  the  Courts  of  Admiralty,  yet  in 
this  case,  as  in  all  cases  brought  before  it,  its  judgment  must  be 
controlled  largely  by  tlie  circumstances  ixxjuliar  thereto. 

Tlie  single  question  is,  in  view  of  all  the  circumstances  of  this 
case,  wliat  amount  of  salvage  is  reasonable,  for  tlie  Court  holds 
that  the  *'Fearlees"  and  the  owners  thereofj  are  undoubtedly 
entitled  to  a  judgment  of  salvage.  As  was  once  said  by  the  Su- 
preme Court  of  the  United  States,  "salvors'  services  should  be 
scMiuously  fostered;  and  hence  they  should  receive  compensa- 
tion, not  as  mere  j>ay  for  work  and  labor  done,  nor  even  as  lim- 
ited to  the  precise  quantum  of  benefit  in  the  particular  case,  but 
on  a  ecale  so  liberal  as  to  best  encourage  such  services."  The 
Comanche,  8  Wall.  448,  465. 

The  value  of  the  property  salved  herein,  both  the  vessel  and 
cargo,  is  admitted  to  bo  some  $414,248.     I  think  a  reasonable 
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salvage  award  would  be  an  amount  equal  to  one  and  one-half 
per  cent,  of  the  value  of  the  salved  property,  or  $6213.72,  and 
so  hold,  the  same  to  be  distributed  as  follows: 

To  the  captain  of  the  "Fearless,"  $350;  to  Scott,  tlie  chief 
engineer,  $150;  to  Murphy,  the  mate,  $150;  to  the  assi;>tant  en- 
gineer, $100;  to  the  two  seamen,  Williams  and  Hearst,  $75 
apiece,  and  to  the  fireman,  $50;  the  balance  of  $5263.72  to  go 
to  the  libellant  herein  as  the  owner  of  the  tug  "Fearless;''  to- 
gether with  costs  in  this  suit  incurred. 

Let  judgnxent  be  entered  accordingly. 


UNITED  STATES  OF  AMERICA  t\  H.  IIACKFELD  & 
COMPANY,  LTD.,  a  corporation. 

(12  Cases.) 

Dated:     Apeil  21,  1903. 

1.  The  legal  custody  of  alien  Immigrants  is  in  the  ship  bringing  them 

to  this  country  until  the  final  completion  of  the  examination  of 
such  alien  immigrants  by  the  proper  inspection  officers,  notwith- 
standing they  may  have  been  removed  from  the  ship  for  the  pur- 
poses of  such  examination. 

2.  The  temporary  removal  for  purposes  of  inspection  provided  for  by 
the  statute  is  simply  for  the  convenience  of  the  shipping  people, 
and  to  prevent  delay  in  the  completion  of  the  voyage  of  the  vessel 
to  its  terminal  point;  and  in  the  language  of  the  statute,  such 
"temporary  removal  shall  not  be  considered  a  landing  pending 
such  examination." 

3.  Alien  immigrants  are  treated  as  being  still  on  board  the  vessel,  and 

until  they  are  declared  to  be  lawfully  entitled  to  enter  the  United 
States,  the  responsibility  for  their  safe-keeping  is  with  the  vessel 
or  its  agent. 

4.  The  vessel  or  its  agent  cannot  avoid  responsibility  by  claiming  or 
proving  that  any  officer  or  employe  of  the  United  States  assumed 
to  look  after  these  alien  immigrants. 

5.  If,  pending  an  examination  and  inspection  by  the  proper  officers, 
any  alien  immigrant  escapes  into  United  States  territory,  such  es- 
cape is  "a  negligent  landing at  a  time  and  place  other  than 

that  designated  by  the  inspection  officers,"  within  the  meaning  of 
Section  8  of  the  Act  of  March  3,  1891,  relative  to  alien  Immigrants, 
etc. 
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6.  After  alien  inuni^ants  have  been  examined  by  the  proper  inspec- 
tion officers  and  a  decision  adverse  to  their  landing  has  been  ar- 
rived at,  the  custody  of  such  immigrants  continues  in  the  ship  or 
its  agent;  and  it  is  the  duty  of  the  ship  or  its  agent,  after  notice  of 
the  rejection  of  such  alien  immigrants,  to  deport  them  to  the  coun- 
try from  whence  they  came. 

7.  If»  after  rejection  by  the  proper  inspection  officers  and  pending  de- 
portation, any  alien  immigrant  escapes  into  United  States  territory, 
then  the  said  ship  or  its  agent  is  liable  under  Section  10  of  the  Act 
of  March  3,  1891,  relative  to  alien  immigrants,  etc. 

8.  Due  care  on  the  part  of  the  steamship  company  or  its  agent  to  pre- 
vent the  escape  of  alien  immigrants  is  no  excuse  under  the  law, 
and  cannot  be  proven. 

9.  Nothing  will  excuse  the  steamship  company  or  its  agent,  but  wfiat 
is  known  in  law  as  rls  major,  or  inevitable  accident 

10.  When  the  government  has  proven  to  the  satisfaction  of  the  jury, 
the  inspection  and  rejection  of  alien  immigrants,  with  due  notice 
thereof  to  the  steamship  company  or  its  agent,  the  burden  of  proof 
is  cast  on  the  defendant  to  show  that  the  said  alien  immigrants 
were  returned  to  the  country  from  whence  they  came. 

[  Twelve  informations  besed  on 
I  Sections  8  and  10  of  the  Act  of 
j  Congrees  of  March  3,  1891,  entitled 
Criminal  Law.  (  "An  Act  in  amendment  of  the  vari- 

ous Acts  relative  to  immigrants  and 
the  importation  of  aliens  under  con- 
tract or  agreement  to  perform  lalior.'' 

Robert  W,  Breckons^  TJ.  S.  District  Attorney,  for  the  govern- 
ment. 

Kinnei/y  McClanahan  rf  Bigelov^  attorneys  for  the  defendant. 

CHARCfK    TO    THE    JURY. 

EsTEE,  J.  Tliese  cases  arise  upon  twelve  informations  filed  by 
the  United  States  District  Attorney  for  the  District  of  Hawaii,  in 
which  informations  the  defendant  is  charged  with  violating  the 
provisions  of  the  Act  of  Congress  of  date  March  3,  1801,  en- 
titled "An  Act  in  ainendinent  of  the  various  Acts  relative  to 
immigrants  and  the  importation  of  aliens  under  contract  or 
agreement  to  perform  labor."  (1  Supp.  R.  S.  U.  S.,  P.  934.) 
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Each  of  tliese  informations  (Contains  two  counts,  one  under 
Section  8  and  the  other  under  Section  10  of  the  law  above  re- 
ferred to. 

It  is  a  part  of  the  duty  of  the  United  States  Congress  to  pro- 
tect the  people  of  this  country  by  suitable  l^slation  against 
the  entrance  herein  of  certain  objectionable  classes  of  aliens;  and 
in  accordance  therewitli  various  Acts  have  been  passed  by  Con- 
gress, among  them  being  the  Act  of  March  3,  1891,  for  violations 
of  Se<rtions  8  and  10  of  which  these  informations  are  prose- 
cuted. Among  the  prohibited  classes  enumerated  in  said  Act  are 
idiots,  insane  persons,  paupers  or  persons  likely  to  become  a  pub- 
lic charge,  persons  suffering  from  loathsome  or  contagious  disr 
eases,  persons  who  have  been  convicted  of  a  felony  or  other 
infamous  crime  or  misdemeanor  involving  moral  turpitude,  and 
persons  whose  passage  money  has  been  paid  by  another  or  who 
has  been  assisted  to  come  here,  with  certain  exceptions  as  to  the 
last  class. 

It  is  provided  in  said  Act  that  when  ships  arrive  at  any  port 
within  the  United  States,  having  on  board  alien  immigrants,  it 
shall  be  the  duty  of  the  commanding  officer  and  the  agent  of 
the  steam  or  sailing  vessel,  to  furnish  to  the  inspection  officers, 
before  any  of  these  immigrants  are  landed,  certain  manifests, 
containing  the  name,  nationality,  last  residence  and  destination 
of  every  such  alien.  The  inspection  officers  thereupon  go  or  send 
competent  assistants  on  board  such  vessel  and  there  inepect  such 
immigrants.  The  law  further  provides  that  "the  inspection,  of- 
ficers may  order  a  temporary  removal  of  such  aliens  for  exam- 
ination at  a  designated  time  and  place  and  then  and  there  de- 
tain them  until  a  thorough  inspection  is  made,"  and  that  "such 
a  removal  shall  not  be  considered  a  landing  during  the  pendency 
of  such  examination/' 

Gentlemen  of  the  jury:  Under  the  twelve  informations^  which 
were  cons?olidated  for  the  purposes  of  this  trial,  it  appears  that 
the  steamer  "Coptic,"  a  vessel  plying  between  the  state  of  Cali- 
fornia and  the  empire  of  Japan,  arrived  in  the  port  of  Honolulu, 
Territory  of  Hawaii,  on  the  18th  day  of  December,  1902,  having 
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on  board,  among  otlier  Japanese  immigrants,  the  following,  to- 
wit:  • 

Yoritaro  N^okao,  Tekuichi  TJeda,  Fukutaro  Shimada,  Xobui- 
chi  Kaya,  Toyoji  Matsuda,  Katsnra  Hokao,  Juizaemon  Matsuda, 
Gontaro  Matsumoga,  Soichi  Yoehioka,  Komajiro  Kurazumi, 
Jiaaburo  Muzamoto  and  Suekichi  Mihara-  That  these  immi- 
grants, together  with  some  three  hundred,  and  eighty  others, 
being  in  all  three  hundred  and  ninety-two,  were  removed  from 
said  steamer  "Coptic"  to  the  Quarantine  Station,  so-called,  for 
the  purposes  of  inspection  and  examination. 

Gentlemen  of  the  jury:  The  United  States  has  p^o^'ided 
no  official  place  or  immigrant  station  for  the  detention  of  im- 
migrants in  the  Territory  of  Hawaii,  pending  an  examination 
or  inspection  as  to  their  competency  to  enter  into  the  United 
States.  Such  examinations  are  to  be  made,  to  all  intents  and 
purposes,  on  board  of  the  steamships  or  sailing  vessels  bringing 
alien  immigrants  to  this  country.  But  it  appears  from  the  facts 
in  this  case,  that  it  has  been  customaiy,  for  the  convenience  of 
the  steamsliip  companies,  to  remove  these  alien  immigrants  to 
the  Quarantine  Station  for  the  purpose  of  avoiding  delays  in 
the  voyages  of  these  steamships  to  their  terminal  points;  and 
that  in  this  instance  the  same  procedure  was  followed. 

These  immigrants  were  examined  by  the  officers  of  the  Ma- 
rine Hospital  Service  and  were  found  to  be  suffering  from  a 
contagious  eye  disease,  called  trachoma,  and  a  report  to  that 
effect  was  made  on  the  20th  day  of  December,  1902,  to  the  Im- 
migration Inspector,  who  thereafter,  on  the  23rd  day  of  De- 
cember, 1902,  after  making  an  inspection  of  all  of  these  immi- 
grants, including  these  twelve  Japanese,  notified  the  defendant 
herein  that  these  twelve  Japanese,  together  \vith  some  fifty 
others,  were  refused  a  landing.  In  the  meantime,  unknown  to 
the  immigration  officers,  the  twelve  Japanese  referred  to  in 
these  informations  had  escaped. 

And  right  here,  gentlemen  of  the  jury,  I  wish  to  instruct  you, 
that  during  the  trial  of  this  case  it  was  admitted  by  the  de- 
fendant that  the  immigrants  came  to  the  United  States  on  the 
steamship  "Coptic;"  that  the  defendant  is  a  corporation,  and 
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the  agent  of  the  steamship  "Coptic;''  that  the  immigrants  vr&ce 
taken  to  Quarantine  Island,  and  that  while  on  the  Island  they 
escaped.  By  reason  of  these  admissions  you  are  charged  that 
no  proof  whatever  was  necessary  on  the  part  of  the  government 
as  to  them,  and  you  are  to  take  such  facts  as  established. 

It  is  provided  by  Section  8  of  the  Act  of  March  3,  1891,  thatr 

^*It  shall  be  the  duty  of  the  aforesaid  officers  and  agents  of 
such  vessel,  to  adopt  due  precautions  to  prevent  the  landing  of 
any  alien  immigrant  at  any  time  or  place  other  than  that  des- 
ignated by  the  inspection  officers,  and  any  such  officer  or  agent 
or  person  in  charge  of  such  vessel  who  shall  knowingly  or  neg- 
ligently land  or  permit  to  land  any  alien  immigrant  at  any  tim& 
or  place  other  than  that  designated  by  the  inspection  officersy 
shall  be  deemed  guilty  of  a  misdemeanor " 

While  Section  10  provides  in  part  that: 

"All  aliens  who  may  unlawfully  come  to  the  United  States^ 
shall,  if  practicable,  be  immediately  sent  back  on  the  vessel 

by  which  they  were  brought  in And  if  any  master,  agent, 

consignee  or  owner  of  such  vessel  shall  refuse  to  receive  back 
on  board  the  vessel  such  aliens,  or  shall  neglect  to  detain  them 
thereon,  or  shall  refuse  or  neglect  to  return  them  to  the  port 

from  whence  they  came such  master,  consignee,  agent 

or  owner  shall  be  deemed  guilty  of  a  misdemeanor " 

Gentlemen  of  the  jury,  I  instruct  you  that  you  are  to  be  the 
exclusive  judges  of  the  facts  in  this  case;  the  law  you  will  take 
from  the  Court. 

In  relation  to  the  first  count  of  these  informations,  I  instruct 
you  that  from  the  time  of  the  entrance  of  the  steamer  "Coptio^^ 
into  the  harbor  of  Honolulu,  upon  the  date  mentioned  in  the  said 
informations,  until  the  final  completion  of  the  examination  of 
these  alien  immigrants  by  the  proper  inspection  officers,  the 
custody  of  such  immigrants  remained  in  the  ship,  notwithstand- 
ing that  they  may  have  been  removed  from  the  ship  for  the 
purposes  of  such  inspection.  In  the  language  of  the  statute^ 
this  "temporary  removal  shall  not  be  considered  a  landing,  pend- 
ing such  examination."    It  is  done,  as  was  shown  in  these  cases. 
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for  the  convenience  of  the  shipping  people,  and  to  prevent  any 
delay  in  the  completion  of  the  voyage  of  such  vessel  to  its  ter- 
minal point  in  California.  For  the  ourposes  of  the  Act  itself, 
these  immigrants  are  treated  as  being  still  on  board  the  vessel, 
and  until  they  are  declared  to  be  lawfully  entitled  to  enter  the 
United  States,  the  rei^^wnsibility  for  their  safe  keeping  was  and 
is  with  the  ship,  or  its  agent,  under  the  provisions  of  the  law. 
They  cannot  be  relieved  from  the  responsibility  by  claiming  or 
proving  that  any  oflScer  or  any  employe  of  the  United  States 
may  have  assumed  to  look  after  them. 

Therefore,  if,  pending  such  examination  and  inspection,  these 
.Jaj^anese,  or  any  one  of  them,  escaped  into  the  territory  of  the 
United  State?*,  then  that  was  due  to  the  negligent  landing  of 
such  escaped  immigrants,  on  the  part  of  the  defendant  at  a 
time  and  place  other  than  that  designated  by  the  inspection  of- 
ficers. And  if  you  should  find  that  such  was  the  fact  in  any 
one  of  the  cases  prosecuted  under  these  informations,  then  your 
verdict  must  be  guilty  under  the  first  count  or  counts  of  said 
informations. 

Gentlemen  of  the  jury,  I  instruct  you  further  that  you  can- 
not consider  any  attempt  on  the  part  of  the  defendant  to  prove 
•due  care  on  its  part  or  the  fact  that  due  care  was  exercised  to 
prevent  the  escape  of  any  of  these  immigrants.  Under  the  two- 
visions  of  the  Act  of  Congress  upon  which  these  informations 
are  based,  this  is  no  excuse.  The  steamship  company  and  its 
agent  took  the  risk  when  these  Ja.pane?e  immigrants  were 
brought  here,  that  they  might  be  among  the  prohibited  classes 
and  that  they  might  escape  and  enter  the  country  unlawfully. 
Nothing  will  excuse  the  steamship  company  or  its  agents  the 
•defendant  in  this  case,  but  what  is  known  in  law  as  vis  major 
(overwhelming  force)  or  inevitable  accident,  and  neither  of 
these  things  has  been  sho^vn  in    these  cases. 

Gentlemen  of  the  jury,  in  reference  to  the  second  count  of 
these  informations  and  each  of  them,  I  wish  to  instruct  you  that 
it  is  the  law,  that  after  these  immigTante  had  been  examined  by 
the  proper  inspection  officers,  and  a  decision  adverse  to  their 
landing  was  arrived  at,  the  custody  of  such  immigi-ants  continued 
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in  tlie  steamship  compflny  or  its  agent,  and  it  was  the  duty  of 
the  steamship  company  or  its  agent,  after  notice  of  the  re- 
jection of  such  immigrants  or  any  one  of  them,  to  deport  them 
or  any  one  of  them,  to  the  country  from  whence 
they  came.  And  if,  after  rejection  by  the  aforesaid  inspection 
oflBcers,  and  pending  deportation,  the  immigrants  so  rejected,  or 
any  one  of  them,  escape,  then  the  said  steamship  company  or  its 
agent,  is  liable  under  the  second  count  or  counts  of  these  informa- 
tions. 

Gentlemen  of  the  jury:  You  are  instructed,  that  in  these  cases, 
when  the  government  has  established  to  your  satisfaction  that 
these  immigrants  coming  into  the  United  States  were  rejected  by 
the  immigi'ation  officers,  duly  authorized  to  act  in  theee  matters, 
and  the  defendant  was  notified  of  such  rejection,  it  then  became 
incumbent  upon  the  defendant,  as  I  have  before  stated,  to  re- 
turn such  immigrants  to  the  port  whence  they  came,  and  the  law 
holds  the  steamship  company  responsible  for  the  safe  keeping  of 
these  immigrants,  as  I  have  before  stated,  from  the  time  the 
ship  enters  the  port,  of  Honolulu  with  th<^e  alien  immigrants  on 
board. 

(xentlemen  of  the  jury,  should  the  government  establish  theee 
facts  to  your  satisfaction,  then  the  burden  of  proof  is  cast  on  the 
defendant  to  show  that  such  a  return  was  made.  As  the  law  has 
placed  the  custody  of  these  immigrants  in  the  steamship  com- 
pany or  its  agents,  as  I  have  instructed  you,  it  is  not  required 
of  the  government  that  it  prove  that  immigrants  were  not  rer 
turned.  It  is  a  well  settled  rule  of  law,  even  in  criminal  cases, 
that  the  person  ^vithin  whose  knowledge  the  facts  are  supposed 
to  lie,  is  required  to  prove  the  facts.  I  therefore  instruct  you, 
that  if  the  defendant  in  these  cases  has  not  proven  to  your  sat- 
isfaction that  these  immigi'ants  were  returned  to  the  port  whence 
they  came,  although  notified  of  their  rejection  by  the  proper  in- 
spection officers,  then  your  verdict  should  be  guilty  under  the 
second  count  of  these  informations. 

Gentlemen  of  the  jury,  in  arriving  at  a  verdict  in  theee  cases, 
you  must  pass  upon  the  two  counts  in  each  and  every  informa- 
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tion ;  and  your  verdict  must  be  by  the  unanimous  assent  of  all 
your  members. 

The  District  Attorney  will  provide  you  witli  proper  forms  of 
verdict. 


NAWiVIEHA  r.  WILDER  STEAMSHIP  COl^IPANY,  a  cor- 
poration, and  PAAUHAU  SUGAR  PLAXTATIOX 
COMPANY. 

Decided:    May  5,  1903. 

1.  The  master  of  a  ship  and  a  seaman  thereon  are  feUow  servants  en- 

gaged in  a  common  employment  both  in  the  navigation  of  said  ship 
and  while  engaged  in  the  loading  and  unloading  of  her  cargo;  and 
each  assumes  the  risk  of  the  other's  negligence  in  the  discharge  of 
the  duties  incident  to  this  common  emplojrment 

2.  The  owner  of  a  steam  vessel  is  not  responsible  in  damages  for  per- 
sonal injuries  sustained  by  a  seaman  through  the  negligent  giving 
of  an  unauthorized  signal  by  the  master  of  the  ship,  whereby  a 
sling  load  of  sugar  was  allowed  to  prematurely  descend  into  a 
boat  without  warning  to  the  seaman,  thus  injuring  him;  where  no 
allegation  is  made  in  the  libel  of  neglect  on  the  part  of  the  owner 
of  the  vessel  in  the  selection  of  a  proper  person  as  master  of  the 
ship,  or  of  any  other  breach  of  positive  personal  duty  from  which 
the  injury  might  have  resulted. 

In  Admiraltv.    Exoeitio^ss  to  Libel. 

J.  J,  Dunm\  for  libellant 

Kinney^  McChmahan  &  Bif/rlotc,  for  Wilder  Steamsliip  Com- 
pany. 

Ilolnies  &  Stanley,  for  Paauhau  Sug^ar  Plantation  Company. 

EsTEE,  J.  Thi^i  is  a  suit  in  admiralty  in  personam  to  recover 
the  sum  of  ten  thousand  dollars  for  personal  injuries  alleged  to 
have  been  sustained  by  the  libellant  while  engag^  in  loading  a 
cargo  of  sugar  into  the  steamship  "Helene,"  belonging  to  the 
defendant,  "Wilder  Steamship  Company. 

The  allegations  of  the  libel  are  in  substance  as  follows: 
That  the  defendant,  the  Wilder  Steamship  Company,  is  a  eor^ 
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poration,  organized  under  the  Iqavs  of  the  Territory  of  Hawaii, 
and  on  the  20th  day  of  March,  1903,  said  corporation  was  en- 
gaged as  a  common  cander  in  the  transportation  and  delivery  of 
merchandise  in  and  upon  the  various  steam  vessels  owned  by  it, 
and  that  among  said  steam  vessels  so  owned  by  it  was  the  steam 
vessel  known  and  designated  as  "Helene."  That  the  defendant 
on  the  said  20th  day  of  March,  1903,  and  for  some  time  prior 
thereto  was  employed  as  a  seaman  on  board  of  the  aforesaid 
steamship  "Helene." 

That  the  Paauhau  Sugar  Plantation  Company  is  a  corporation, 
organized  under  tlie  laws  of  the  state  of  California,  and  is  doing 
business  within  tho  Territory  of  Hawaii  under  the  laws  thereof; 
and  on  the  20th  day  of  March,  1903,  was  operating  a  sugar  planr 
tation  and  wharf  as  part  thereof,  at  Paauhau,  on  the  Island  of 
Hawaii  in  said  Terrritoiy;  that  the  sugar  produced  on  said  plan- 
tation was  shipped  from  said  wharf  and  discharged  from  said 
wharf  by  the  said  sugar  plantation  company  for  transportation 
elsewhere,  into  vessels  alongside  of  said  wharf  and  afloat  upon  the 
navigable  watei-s  of  the  port  or  harbor  of  Paauhau,  on  the  said 
Island  of  Hawaii  in  said  territory. 

That  on  the  afternoon  of  March  20,  1903,  the  steam  vessel 
^^Helene"  was  anchored  in  the  port  of  Paauhau,  some  distance 
away  from  said  wharf,  to  receive  from  said  Sugar  Plantation 
company  from  said  wharf,  certain  sugar  to  be  transported  else^ 
where;  that  the  said  steam  vessel  was  not  made  fast  to  or  con- 
nected in  any  way  with  the  said  wharf;  that  the  "Helene"  had 
three  large  boats  and  one  smaller  one,  which  were  intended  and 
used  to  transport  sugar  from  the  shore  or  wharf  to  the  vessel.  That 
the  master  of  the  steam  vessel  "Helene"  ordered  the  libellant  to 
go  with  others  in  one  of  the  larger  boats  to  the  wharf  and  pro- 
cure from  said  wharf  a  cargo  of  sugar,  transport  the  same  to  the 
steam  vessel,  and  then  discharge  the  same  into  the  said  steam 
vessel;  that  tlie  libellant  obeyed  the  order  of  said  master  and 
went  with  said  boat  and  crew  from  the  "Helene"  to  the  wharf; 
that  this  boat  was  not  at  any  time  made  fast  to  the  wharf,  but  was 
kept  in  position  by  the  use  of  the  oars,  the  surface  of  the  wharf 
being  considerably  elevated  above  the  surface  of  the  boat. 
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The  process  of  the  transferring  of  said  sugar  from  the  wharf  to 
the  boat,  as  shown  by  the  allegations  of  the  libel,  was  as  follows: 

"On  said  wharf  there  was  a  derrick,  so  eonstnieted  as  to  be 
capable  of  being  swung  out  over  the  edge  of  said  wharf  so  that 
sugar  hoisted  thereby  would  be  suspended  over  the  wut'€^^;  at- 
tached to  the  upper  end  of  this  derrick  was  a  block  and  at  ite 
heel  there  was  another  block,  and  through  these  two  blocks  a  wire 
fall  was  rove;  at  one  end  of  this  fall  was  attached  a  hook  used 
to  hoist  the  sling  loads  of  sugar,  while  the  other  end  of  said  fall 
led  to  the  steam  winch  which  was  used  to  hoist  the  sugar  to  the 
end  of  the  derrick,  and  thence  to  lower  it  into  the  boet" 

It  appears  further  that  all  of  the  appliances  for  the  tranafer- 
rence  of  the  sugar  were  the  appliances  of  the  Paauhau  Sugar 
Plantation  Company,  and  that  the  libellant  was  not  employed  by 
the  said  sugar  plantation  company  in  any  capacity  and  had  noth- 
ing  whatever  to  do  with  the  operations  of  transferring  the  said 
sugar  from  the  said  wharf  into  the  said  boat;  that  all  of  the  ap- 
pliances, gear  and  machinery  for  the  transferring  of  the  sugar 
from  the  wharf  to  the  boat  were  all  upon  the  wharf  of  the  sugar 
company,  and  that  none  of  the  same  was  made  fast  to  the  boat 
in  any  way;  tliat  said  machinery,  gear  and  appliances  were  all 
operated  and  managed  by  employes  of  the  sugar  plantation  com- 
pany and  not  by  members  of  the  crew  or  employes  of  the 
"Helene." 

It  appears  further  that  "when  a  sling  load  of  sugar  was  hoisted 
to  the  end  of  the  said  derric^k,  said  derrick  was  then  trimmed  or 
swung  out  so  that  such  sling  load  of  sugar  wonld  be  over  the 
water;  it  then  became  the  duty  of  the  employe  of  said  sagar 
plantation  company  who  was  in  charge  of  said  steam  winch  to 
lower  said  sling  load  of  sugar  part  way  down,  and  then  hold  it 
to  await  a  signal  from  the  crew  in  the  boat;  said  signal  wofuld 
notify  said  winchman  when  to  let  said  sling  load  of  sugar  descend 
into  said  boat;  said  winchman  was  not  to  drop  said  sling  load  of 
sugar  into  said  boat  until  he  received  said  signal;  and  in  this 
behalf,  the  libellant  further  shows,  that  according  to  the  estab- 
lished process  of  transferring  sugar  from  said  wharf  to  said  boat, 
if  said  winchman  should  drop  said  sling  load  of  sugar  into  said 
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boat  without  or  before  his  reception  of  said  signal,  he  would  be 
violating  his  duty  in  the  premises.  Upon  the  proper  giving  and 
reception  of  said  signal,  but  not  othen\dse,  it  was  the  duty  of  said 
winchman  to  drop  said  sugar  into  said  boat" 

It  appears  further  from  the  libel  that  on  March  20,  1903,  the 
date  of  the  alleged  accident,  the  master  of  the  steam  vessel 
"Helene"  was  on  said  wharf  at  the  place  where  the  sugar  was 
being  transferred  as  described  in  the  libel,  and  at  the  time  of  the 
injury  complained  of  was  not  in  the  boat  nor  did  he  form  any 
part  of  the  crew  thereof;  that  a  sling  load  of  sugar  was  hoisted 
to  the  end  of  the  derrick  and  the  said  derrick  was  so  trinmaed 
that  the  sling  load  of  sugar  was  suspended  partly  over  the  water 
and  partly  over  the  boat,  and  the  crew  in  the  boat  were  endeav- 
oring to  maneuver  the  boat  so  as  to  get  it  into  proper  position  to 
receive  the  sling  load  of  sugar. 

That  while  this  was  being  done  by  said  crew,  "but  before  said 
crew  was  ready  to  receive  said  sugar,  and  before  any  signal  of 
any  kind  had  been  given  from  said  boat  to  said  winchman,  and 
without  any  signal  from  said  lx)at  to  said  winchman,  said  master 
of  said  steam  vessel,  without  receiving  any  signal  from  said  boat, 
suddenly  and  without  any  -v^^ming  or  other  notice  to  said  crew  in 
said  boat  and  contraiy  to  the  aforesaid  established  method  of 
transferring  said  sugar,  called  out  to  the  said  winchman  to  let  go 
said  sling  load  of  sugar .  . .  . " 

That  the  winchman  did  let  go  the  sling  load  of  sugar  suddenly 
and  without  any  warning  or  other  notice  to  the  crew  in  the  boat, 
"and  contrary  to  the  established  method  of  transferring  the 
said  sugar  to  said  boat,"  and  the  said  sling  load  of  sugar,  con- 
taining ten  bags  of  sugar,  each  weighing  125  pounds,  descended 
with  great  rapidity  into  the  boat. 

The  lilx?l  alleges  that  the  libellant  endeavored  to  avoid  the 
sling  load  of  sugar,  but  was  unable  to  do  .so  owing  to  the  transr 
action  occurring  so  quickly ;  that  the  sling  load  of  saigar  knocked 
him  against  another  sling  load  of  sugar  already  in  the  boat  and 
near  the  gunwale  thereof,  stnick  his  left  hand  and  jammed  it 
against  the  gunwale  and  "tore  and  lacerated  said  hand  to  such 
an  extent  that  it  has  ever  since  been  useless  to  him." 
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It  is  further  alleged  in  the  libel  that  the  injuries  were  cause<l 
by  the  carelessness  and  negligence  of  both  the  defendants,  and 
eepecially  the  carelessness  and  negligience  of  the  master  of  the 
^^Helene"  in  calling  out  to  the  winchman  to  let  g^  the  sling  load 
of  sugar  before  the  said  crew  in  the  boat  was  ready  to  receive 
it,  and  "before  any  signal  of  any  kind  had  been  ^von  from  said 
boat  to  said  Avinchman  and  without  any  signal  from-  said  boat  to 
said  winchman  or  to  said  master/' 

Further,  that  the  accident  was  duo  to  the  carelessness  and 
negligent  action  of  the  winchman  in  letting  go  the  sling  load 
of  sugar  before  the  crew  in  the  boat  was  ready  to  receive  the 
same  and  before  any  signal  was  given  from  the  boat,  and  with- 
out any  signal  from  said  boat  to  said  winchman. 

That  there  was  concurring  negligence  on  the  part  of  both  de- 
fendants in  setting  in  motion  carelessly  and  negligently,  the  ma- 
chinery, appliances  and  gear  by  which  the  sling  load  of  sugar  was 
permitted  and  allowed  to  descend  upon  the  libellant  and  injure 
him  as  alle2:ed. 

That  the  libellant  was  confined  to  the  Queen's  Hospital,  in 
Honolulu,  by  reason  of  this  injury,  from  March  21,  1903,  to 
Mai'ch  31,  1903,  and  although  discharged  from  said  hospital,  the 
lacerations  in  the  hand  are  not  yet  healed,  and  said  libellant  is 
not  able  to  use  said  hand  and  since  the  20th  day  of  March,  1903, 
has  been  totally  disabled  and  his  earning  capacity  destroyed, 
and  that  he  does  not  know  when,  "if  at  all,  his  former  earning 
capacity  will  be  restored."  That  he  suffered  great  mental  an- 
guish and  physical  suffering  from  the  fear  that  he  would  lose* 
his  hand  and  thus  become  unable  to  earn  his  livelihood  in  his 
profcesion.  The  libel  further  shows  the  earning  capacity  of  the 
libellant,  as  seaman  on  board  of  the  "Helene"  at  the  time  of  the 
alleged  accident,  to  have  been  seven  and  50-100  dollars  per 
week,  and  that  he  then  was,  and  for  a  long  timo  prior  thereto 
had  been,  in  perfect  health,  enjoying  the  free  use  of  his  limbs- 
Damages  for  all  of  which  is  asked  for  in  the  sum  of  $10,000, 
together  with  the  amount  of  wage^  lost  to  the  libellant  by  reason 
of  said  injury. 
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Certain  exceptions  were  filed  to  this  libel  by  the  defendant, 
the  Wilder  Steamg'hip  Company,  which  makes  it  necessary  to 
consider  whether  the  allegations  of  fact  set  up  in  the  said  libel  are 
such  as  to  render  the  said  Wilder  Steamship  Company  liable  in 
this  action. 

The  exceptions  are  as  follows:  1.  That  the  libel  sets  forth 
no  cause  of  action  against  said  defendant.  2.  That  at  the  time 
of  the  alleged  injury  to  the  libellant,  the  master  of  the  "Helene" 
was  not  acting  within  the  scope  of  his  employment  3.  That 
at  the  time  of  the  alleged  injury,  the  master  of  the  "Helene'' 
was  a  fellow  servant  of  the  libellant  in  the  transaction  and  work 
being  done.  4.  That  the  alleged  negligence  of  the  master  of 
the  "Helene"  was  not  the  proximate  or  legal  cause  of  the  al- 
leged injuiy  of  the  libellant.  lor  all  of  which  reasons  the 
Wilder  Steamship  Company  claims  it  should  not  be  held  respon- 
sible. 

It  must  be  admitted  that  any  one  of  these  exceptions,  if  well 
taken,  would  result  in  relieving  Uie  respondent,  the  Wilder 
Steamship  Company,  of  liability.  Veiy  able  and  voluminous 
briefs  have  been  filed  by  both  counsel  for  libellant  and  respond- 
ent, covering  all  of  the  points  raised,  but  I  do  not  deem  it  nec- 
essary to  go  further  than  a  consideration  of  one  of  them,  name- 
ly, whether  the  captain  of  the  '^Helene''  was  a  fello\v  servant  of 
the  libellant  under  the  circumstances  as  set  forth  in  the  libel 
herein. 

For  the  purposes  of  these  exceptions,  the  allegations  of  the 
libel  are  taken  as  true. 

The  negligence  for  which  it  is  sought  to  hold  the  respondent, 
the  Wilder  Steamship  Company,  is  the  alleged  negligence  of  the 
captain  of  the  "Helene"  in  giving  an  order  to  the  man  in  charge 
of  the  ^vinch  on  the  wharf  at  Paauhau  (an  employe  of  the  Paau- 
hau  Plantation  Company),  contrary  to  the  method  theretofore 
established,  as  alleged  in  the  libel.  The  allegation  being  that 
said  method  was  for  the  men  in  the  boat  when  they  were  ready 
to  receive  the  sugar,  to  give  the  signal,  after  the  sling  load  of 
sugar  had  been  suspended  over  tiie  boat;  but  that  the  captain 
of  the  ^^Helene"  practically  altered  this  method  without     any 
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warning  to  the  men  in  the  boat,  by  calling  out  suddenly  to  the 
winchman  on  the  wharf  to  let  go  the  sugiar,  while  he,  the  captain, 
was  standing  on  the  wharf;  and  that  tliis  vrss  done  before  the 
men  in  the  boat  were  ready  to  receive  the  same,  and  the  order 
being  obeyed  by  the  winohman,  the  injury  resulted  to  libellant. 
It  is  dear  from  the  allegations  of  the  libel,  that  the  libellant 
and  captain  of  the  steamship  "Helene"  were  both  employes  of 
the  Wilder  Steamship  Company  and  engaged  in  a  common  em- 
ployment, that  of  navigating  the  ship  "Helene,"  and  as  a  mat- 
ter of  the  ordinary  business  of  the  ship  as  a  common  carrier,  load- 
ing and  unloading  her  cargo. 

Assuming  that  the  accident  was  due  to  the  negligence  of  the 
captain  of  the  "Helene,"  it  does  not  follow  from  the  circumstan- 
ces as  sho^vn  by  all  the  averments  of  the  libel,  that  the  respon- 
sibility for  said  negligence  lay  with  the  Wilder  Steamship  Com- 
pany, in  the  absence  of  any  averment  showing  neglect  of  positive 
duty  on  the  part  of  the  owner  of  the  ship,  the  Wilder  Steam- 
ship Comipany. 

The  positive  duty  of  a  master  to  a  servant  has  been  very  con- 
cisely stated  in  the  case  of  Atchison y  Topekm  &  C.  Go,  v.  Moore^ 
29  Kas.  632,  644,  quoted  approvingly  in  B.  &  0.  Railroad  r. 
Baugh,  149  U.  S.  368,  387,  as  follows: 

"A  master  assumes  the  duty  towards  his  servant  of  exercising 
reasonable  care  and  diligence  to  provide  the  servant  with  a  rea- 
sonably safe  place  at  which  to  work,  with  reasonably  safe  ma- 
chinery, tools  and  implements  to  work  with,  with  reasonably 
safe  materials  to  work  upon,  and  with  suitable  and  competent 
fellow  servants  to  work  with  him;  and  when  the  master  has 
properly  discharged  the^e  duties,  then,  at  common  law,  the  ser- 
vant assumes  all  the  risks  and  hazards  incident  to  or  attendant 
upon  the  exei'cise  of  the  particular  employment,  or  the  per- 
formance of  the  particular  work,  including  those  risks  and  haz- 
ards resulting  from  the  possible  negligence  and  carelessness  of  his 
fellow  sen- ants  and  co-employes.'' 

There  is  nothing  upon  the  face  of  tlie  bill  to  show  that  the 
master  of  libellant  and  the  captain  of  the  ship,  (the     Wilder 
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Steamship  Company)  liad  been  derelict  in  any  of  these  positive 
duties. 

The  negligence  complained  of,  namely,  the  giving  of  the.  un- 
authorized and  unusual  order  by  the  captain,  who,  it  is  claimed 
by  libellant,  acted  as  the  vice  principal  of  the  Wilder  Steamship 
Company,  was  the  neg'ligence  of  a  fellow  ser\'ant  of  the  libel- 
lant, under  the  rules  of  law  laid  do>\Ti  by  the  recent  decisions 
of  the  Supreme  Court  of  the  United  States  and  by  the  Circuit 
Court  of  Appeals  of  the  Ninth  Circuit- 
See  Bultimore  dc  Ohio  Railroad  v,  Baugh,  149  U.  S.  368,. 
where  the  Court,  says,  (quoting  from  page  384) : 

'^Prkna  faciei  all  who  enter  into  the  employment  of  a  single 
master  are  engaged  in  a  common  service  and  are  fellow  servants^ 
and  some  other  line  of  demarkation  than  that  of  control  must 
exist  to  destroy  the  relation  of  fellow  servanta  All  enter  into 
the  service  of  the  same  master  to  further  his  interests  in  the  on€> 
enterprise;  each  knows,  when  entering  into  that  service,  that 
there  is  some  risk  of  injury  through  the  negligence  of  other  em- 
ployes,  and  that  risk  which  he  knows  exists,  he  assumes  in  enter- 
ing into  the  employment" 

A'etc  England  Railroad  Co,  v.  Conroij^  175  TJ.  S.  323;  Olson 
V.  Oregon  Coal  &  Navigation  Co,y  96  Fed.  109;  Olson 
V,  Oregon  Coal  &  Navigation  Co,y  (C.  C.  A.),  104  Fed.  674. 

See  also  Qninn  v,  Neic  Jersty  Jjightera^e  Co.,  23  Fed.  363. 
In  that  ease,  the  libellant  was  injured  by  the  act  of  the  captain 
of  the  ship  in  prematurely  setting  in  motion  a  winch ;  and  the  own- 
ers were  relieved  from  all  liability  on  the  ground  that  the  act 
performed  by  the  captain  was  an  act  that  any  other  co^ervant 
might  have  performed,  and  that  the  doctrine  of  non^liability  for 
negligence  of  fellow  servants  applied. 

However,  the  controlling  case  in  the  mind  of  the  Courts 
and  the  rules  laid  down  in  which,  so  far  as  these  exceptions  are 
concerned,  this  Court  is  constrained  to  follow,  is  the  case  of 
Olson  V,  Oregon  Coal  &  Navigatioti  Co.,  originally  decided  by 
Judge  De  Haven  of  the  District  Court,  and  repoa-ted  in  96  Fed. 
109,  and  affirmed  by  the  Circuit  Court  of  Appeals  of  the  Ninth 
Circuit,  and  reported  in  104  Fed.  674. 

25— u.  s.  D. 
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There  the  doctrine  of  the  non-liability  of  the  master  for  the  in- 
jury of  one  fellow  servant  by  the  act  of  another,  was  ?quan*ly 
applied,  when,  as  in  that  caae,  such  injury  was  received  by  a 
seaman  on  board  a  ship  and  the  negligence  which  caused  the 
injury  is  assumed  to  be  that  of  the  master  of  the  ship.  The  Court 
there  saying  (96  Fed.  P.  Ill): 

^*While  it  is  true  the  master  of  a  ship  is  a  servant  of  higher 
grade  than  that  of  a  seaman,  and  represents  the  owner  in  re- 
spect to  the  pei'sonal  duties  and  obligations  which  the  latter  owe< 
to  the  seaman.,  still  in  all  matters  pertaining  to  the  navigation  of 
the  ship  the  master  and  seaman  are  fellow  servants,  engaged  in 
one  common  employment,  and  each  assumes  the  risk  of  the 
other's  neglig|cnce  in  the  discharge  of  the  duties  incident  to  such 
•common  employment/' 

In  the  same  case  on  appeal,  where  the  decision  of  Judge  De 
Haven  vma  affinned,  the  Circuit  Coairt  of  Appeals  quoteei  from 
the  case  of  Netc  England  Railroad  Co,  r,  Conroy,  175  U.  S. 
323,  on  the  general  doctrine  of  the  non-liability  of  the  master 
for  the  negligence  of  one  fellow  sen^ant,  resulting  in  the  injurj" 
of  another  fellow  servant,  and  also  adopts  as  the  law  of  the  ease 
the  language  of  Judge  BroAvn:  of  the  Sauthem  District  of  New 
York,  in  the  ease  of  the  City  of  Alexandria,  reported  in  17  Fed. 
390,  where  that  learned  judge  says,  (P.  392): 

'*The  navigation  of  a  ship  from  one  port  to  another  consti- 
tutes one  common  undertaking  or  employment,  for  which  all  the 
ship's  company,  in  their  several  stations,  are  alike  employed. 
Each  is  in  some  Avay  essential  to  the  other  in  the  furtherance  of 
the  common  object,  viz.,  the  prosecution  of  the  voyage." 

And  I  might  add  further,  quoting  from  the  same  judge: 
"^'Each  one,  therefore,  upon  the  principles  laid  down  in  the  com- 
mon law  courts,  takes  the  risk  of  any  negligence  in  the  perform- 
ance of  his  duties  by  any  of  his  associates  in  the  common  em- 
ployment." 

Under  the  allegations  of  this  bill,  the  libellant  and  the  cap- 
tain of  the  steamship  "Helene"  were  engaged  in  a  common  em- 
ployment, lx)th  in  navigating  the  said  steamship  "Helene"  and  in 
loading  and  unloading,  her  cargo,  and  the  negligence  of  the  said 
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captain,  as  alleged,  was  that  of  a  follow  servant  of  the  libellant, 
for  which  the  defendant.  Wilder  Steamship  Company,  cannot  be 
held  responsible.  The  exceptions  are  sustained,  and  the  bill  as  to 
the  Wilder  Steamship  Co.  is  dismissed. 


SAMUEL  PALAPALA  v.  PAAUHAU  SUGAR  PLANTA- 
TION COMPANY. 

Decided:  May  20,  1903. 

1.  Where  the  method  used  in  transferring  sugar  from  a  wharf  to  a 
boat  sustained  in  position  only  by  its  oars  in  the  open  sea,  was 
shown  to  be  the  following: 

The  man  in  charge  of  the  derrick  and  winch  on  the  landing  first 
suspends  the  sling  load  of  sugar  out  over  the  boat,  and  there  holds 
it  to  await  a  signal  from  the  men  in  the  boat  wh<en  they  are  ready 
to  have  it  lowered  into  the  boat;  and  it  was  shown  in  the  si^eciai 
instance  complained  of,  that  no  signal  was  given  for  him  to  lower 
the  sling  load,  containing  some  1,250  pounds  of  sugar,  into  the  boat, 
but  that  he  did  so  without  warning  to  the  m«n  in  the  boat,  thereby 
severely  injuring  one  of  the  crew  thereof,  and  the  man  in  charge  of 
the  winch  claimed  that  the  boat  was  lifted  up  on  a  big  wave  and 
struck  the  under  side  of  the  sling  of  sugar,  and  that  the  injury 
to  the  member  of  the  crew  resulted  from  that  fact,  without  any 
negligence  on  the  part  of  the  wincli  man;  Held,  that  if  the  boat  had 
risen  upon  the  big  wave  as  claimed,  and  thie  sailor  had  been  lifted 
up  with  the  boat  and  injured,  yet  the  same  wave  would  have  car- 
ried the  boat  past  the  sling  load  of  sugar,  which,  if  held  in  position 
by  the  winchman,  would  have  remained  suspended  even  after  its 
impact  with  the  boat;  and  the  fact  that  the  sling  load  of  sugar  did 
mot  remain  suspended,  but  remained  in  the  boat  on  top  of  the  un- 
conscious sailor,  shows  conclusively  to  the  mind  of  the  court  that 
the  winchman  had  negligently  let  go  his  hold  of  the  sling  load  of 
su^ar. 

2.  Where  it  was  shown  that  the  winchman  had  entire  control  of  the 
winch  on  the  wharf,  and  was  subject  to  no  orders  from  any  one 
in  relation  to  the  lowering  of  the  sling  loads  of  sugar  save  the  slg- 
inals  from  the  men  in  the  boat  when  they  were  ready  to  receive  the 
same;  and  where  it  appeared  that  the  winchman  either  saw,  or,  if 
he  looked,  could  have  seen,  the  incoming  waves;  Held,  that  by  the 
mere  raising  or  lowering  of  a  lever  he  could  control  the  position  of 
the  sling  load,  and  if  the  conditions  of  the  accident  were  such  as 
are  claimed  by  him,  It  would  still  have  been  but  the  work  of  a  mo- 
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ment  for  him  to  have  raised  the  sling  load  out  of  the  way  of  tlie 
wave  and  the  boat,  and  thus  have  avoided  the  accident,  if  he  had 
exercised  such  vigilance  as  was  incumbent  upon  him. 
S.  The  greater  the  danger,  the  greater  the  care  required  of  the  wincn- 
man  in  the  exercise  of  his  control  over  the  machinery  in  hi£ 
charge. 

4.  A  person  of  ordinary  intelligence  will  not  purposely  expose  himself 
to  danger. 

5.  The  winchman  was  an  employe  of  the  Paauhau  Sugar  Plantation 
Company,  engaged  in  the  prosecution  of  its  work,  and  the  said  com- 
pany is  charged  with  responsibility  for  his  careless  and  negligent 
acts  done  in  the  course  of  his  employment  and  resulting  in  injury 
to  libellant. 

In  Admiralty.    Libel       in    personam    fob    Damages    fok 
•  Injitries. 

J.  J.  DunnCj  proctor  for  libellant. 
Holmes  &  Stanleyy  proctors  for  libellee. 

EsTEE,  J.  .  This  is  a  suit  in  admiralty  in  personam  to  recover 
the  sum  of  $15,000  for  personal  iajuries  sustained  by  the  libel- 
lant while  engaged  in  loading  a  cargo  of  sugar  into  the  Anaer- 
ican  steamship  "Helene.^^ 

The  facts  appear  to  be  these:  The  libellant  is  a  seaman  on 
board  of  tlie  steamship  "Helene;"  the  respondent,  the  Paauhau 
Sugar  Plantation  Company,  was,  at  the  time  of  the  injury,  and 
now  is,  a  corporation,  organized  under  the  laws  of  the  state  of 
California,  and  engaged  in  business  in  the  Territory  of  Hawaii 
under  the  laws  thereof.  The  said  respondent  operates  a  sugar 
plantation  and  wharf  at  Paauhau,  on  the  Island  of  Hawaii,  and 
sugar  is  shipped  and  discharged  from  said  wharf  into  vessels  afloat 
upon  the  navigable  waters  of  the  port  of  Paauhau. 

On  the  afternoon  of  March  19,  1903,  the  date  of  the  injury 
complained  of,  the  "Helene"  was  anchor^  in  the  port  of  Paau- 
hau to  receive  from  oaid  wharf  certain  sugar  for  transportation 
elsewhere;  the  Master  of  said  "Helene"  ordered  libellant  to  go 
with  certain  others  of  the  crew  to  said  wharf  to  get  a  load  of 
sugar  in  one  of  several  large  boats  belonging  to  the  ship,  used 
for  that  purpose;  the  libellant  obeyed  these  orders^  and  together 
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with  said  creiw  consisting  of  four  men  besides  himself,  namely. 
Kewiki,  Toka,  Kia,  and  Hina,  went  from  the  "HeleDfe"  to  the 
wharf;  that  the  boat  in  \^hich  they  were,  was  not  made  fast 
to  the  wharf  but  was  kept  in  position  with  the  oars,  the  surface 
of  the  wharf  being  considerably  elevated  above  the  surface  of 
the  boat;  said  wharf  being  some  twenty-two  and  one-half  feet 
above  sea  level. 

The  procese  by  which  the  sugar  was  transferred  from  the 
wharf  to  the  boat  is  admitted  to  be  as  follows: 

"On  said  wharf  there  was  a  derrick  so  constructed  as  to 
be  capable  of  being  swung  out  over  the  edge  of  said  wharf  so 
that  sugar  hoisted  thei*eby  would  be  suspended  over  the  water; 
attached  to  the  upper  end  of  this  derrick  was  a  block  and  at  its 
heel  there  was  another  block,  and  through  these  two  blocks  a 
wire  fall  was  rove;  at  one  end  of  this  fall  was  attached  a  hook 
used  to  hoist  the  sling  loads  of  sugar  while  the  other  end  of  said 
fall  led  to  the  steam  winch  which  was  used  to  hoist  the  eugar 
to  the  end  of  the  derrick." 

It  appears  further  that  when  a  sling  load  of  sugar  was  hoisted 
to  the  end  of  the  derrick,  the  said  derrick  was  then,  swung 
out  90  that  such  sling  load  of  sugar  would  be  over  the  water. 
It  then  became  the  duty  of  the  winchman  on  the  wharf,  to 
lower  the  said  slingload  of  sugar  part  way  down,  and  then  hold 
it  to  await  a  signal  from  the  crew  in  the  boat,  that  signal  noti- 
fying the  winchman  when  to  let  the  sugar  descend  into  the 
boat. 

All  of  the  appliances,  gear  and  machinery  used  in  the  opera- 
tion of  transferring  the  sugar  belonged  to  the  respondent,  with 
the  exception  of  the  .rope  slings  in  which  the  sugar  was  transr 
ferred  from  the  wharf  to  the  boat;  these  latter  belonging  to  the 
steamship.  But  no  complaint  is  made  as  to  these  rope  slings 
having  been  defective  or  as  having  contributed  to  the  injury. 

The  \vinch  was  in  charge  of  an  employe  of  the  respondent. 

On  the  day  of  the  injury,  it  seems  that  a  sling  load  of  sugar 
was  hoisted  to  the  end  of  the  derrick  and  suspended  over  the 
water  partly  over  the  boat,  the  crew  of  which  were  endeavoring 
to  so  maneuver  said  boat  as  to  place  it  in  a  proper  position  to 
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receive  the  said  sling  lo«jd.  That  while  this  was  being  done,  said 
winchman  let  go  the  sling  load  of  sugar  containing  some  ten 
bags  of  a  gross  weight  of  1250  pounds,  which  precipitated  the 
siigar  suddenly  into  the  boat,  thereby  striking  the  libellant, 
knocking  him  down,  severely  bruising  him  and  breaking  his 
collar  bone. 

The  libellant  was  removed  to  the  "Helene^'  and  from  there 
to  the  plantation  hospital  at  Paauhau,  where  he  remained  for 
two  days  and  was  then  taken  to  the  II.  S.  Division  of  the  Queen's 
Hospital  in  Honolulu,  where  he  remained  from  the  24th  day 
of  MaiTch,  1903,  when  the  "Helene''  reached  Honolulu,  imtil 
the  6th  day  of  May,  undergoing  treatment  for  his  injuries. 

The  libellant  was  at  the  time  of  the  injury  some  twenty-one 
years  of  age,  a  strong,  healthy  man,  and  earning  $7.50  a  week 
as  seaman  on  board  the  "Helene."  He  has  been  unable  to  work 
at  his  vocation  since  the  injury. 

It  is  claimed  by  libellant  that  his  iujuries  were  the  result 
of  the  careleesness  and  negligence  of  the  respondent,  through 
the  negligient  act  of  the  winchman  who  suddenly  and  without 
warning  let  go  the  sling  load  of  sugar  before  the  crew  in  the 
boat  had  given  the  signal  in  accordance  with  the  established 
method,  and  before  any  signal  of  any  kind  had  been  given  from 
the  boat,  and  also  by  the  careless  and  iiegjige:;*  manner  in  which 
the  machinery  ai)d  gear  were  set  in  motion  by  the  said  'vinch- 
man. 

While  the  respondent  claims  that  after  the  slingload  of  sugar 
was  suspended  over  the  water,  the  winchman  received  a  signal 
from  the  men  in  the  boat  to  lower  the  sling  load  part  way  down; 
that  he  did  so  and  held  it  there  awaiting  a  further  signal  to 
lower  the  slingload  into  the  boat,  when  suddenly  the  boat  was 
lifted  up  by  a  big  wave  towards  the  sugar,  and  the  libellant 
was  then  struck  and  injured  by  coming  in  contact  suddenly 
with  the  sling  of  sugar. 

The  injury  is  therefore  undenied.  The  cause  alone  beang 
disputed.  The  question  then  presented  is,  was  the  accident  the 
result  of  the  negligence  of  the  winchman  in  letting  go  the  sling 
load  of  sugar  without  notice  from  the  crew  in  the  boat,  or  was 
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it  the  result  of  a  big  wave  which  thrust  the  boat  up  towards  the 
suspended  sling  load  of  sugar  and  thus  caused  the  injury  to- 
the  libellant? 

The  method  pursued  as  shown  by  the  uncontradicted  evi- 
dence in  this  case  was  for  the  man  in  charge  of  the  winch  on 
the  wharf  at  Paauhau,  to  suspend  the  aling  load  of  sugar  over 
the  boat  which  was  to  receive  it,  and  hold  it  there  until  he  got 
a  signal  from  the  crew  in  the  boat  that  they  were  ready  for  the- 
sugar,  when  he  slowly  lowered  it  into  the  boat,  two  of  the  crew 
usually  "trimming"  it,  in  the  technical  language  used,  or  steady- 
ing it  gradually  into  placa  This  was  done  both  before  and  after 
the  accident  on  that  day,  as  both  Captain  Nicholson  of  the 
"Helene"  and  Westovey,  an  employe  of  the  respondent  in  charge 
of  the  landing  at  Paauhau,  testified  that  about  one  thousand 
sacks  of  sugar  were  delivered  aboard  the  "Helene"  on  that  day^ 
one  sling  load  having  been  transferred  before  the  accident  oc- 
curred. Each  of  these  sling  loads  contains  teni  sacks  of  125 
pounds  each,  or  a  total  of  1250  pounds  to  the  load. 

That  the  business  of  transferring  sugar  from  the  landing  at 
Paauhau  to  vessels  lying  out  in  the  open  sea  is  a  dangerous  one 
because  of  the  methods  employed  and  the  conditions  surround- 
ing the  transaction,  is  clear;  and  especially  is  this  so  when  the 
weather  is  stormy  and  the  sea  consequently  rough,  rendering* 
more  than  usual  care  necessary  in  the  handling  of  the  instru- 
mentalities employed. 

There  seems  to  be  considerable  difference  of  opinion  betweeoi 
libellanVs  witnesses  and  those  of  respondent  as  to  just  how  rough 
the  sea  was  on  the  afternoon  of  March  19,  1903,  when  the  ao- 
cident  occurred.     Naka,  one  of  the  Japanese  employes  of  the 

plantation,  testified  that  "the  sea  was  very  rough with  high 

waves,  msjiy  of  which  came  up  on  the  landing  and  wet  tlie 
sugar."  It  is  in  evidence  uncontradicted,  that  the  height  of  the 
landing  is  22^  feet  above  the  surface  of  the  water.  If  the  testi- 
mony of  this  witness  is  correct,  taken  in  connection  with  the  ad- 
mitted height  of  the  landing  above  the  sea,  then  the  natural  in- 
ference to  be  drawn  is  that  these  waves  must  have  been  at  least 
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^2^  feet  in  height  in  order  to  have  wet  the  sugar  lying  on  the 
wharf. 

Captain  Nicholson  of  the  "Helene/'  who  stated  that  "the 
waves  came  up  on  the  landing  and  the  sugar  got  wBt,"  and 
Westovey  in  charge  of  the  landing,  who  said  that  "the  sea  was 
very  rough,"  both  unite  in  testifying  that  on  the  afternoon  of 
the  accident,  notwithstanding  these  enormous  waves,  about  1000 
•sacks  of  sugar  were  loaded  from  the  landing  into  these  boats 
and  discharged  into  the  "Helene."  This  sugar  must  have  been 
dry.  Its  commercial  value  would  have  been  destroyed  at  least 
temporarily,  if  wet  with  the  salt  water,  or  until  it  had  been  put 
through  the  milling  process  again,  which  evidently  was  not  done 
-so  far  as  these  1000  sacks  of  sugar  were  concerned;  although 
Westovey  testified  that  if  the  sugar  got  wet  it  had  to  be  takcai 
back  to  the  mill  again.  It  would  seem  if  the  waves  had  been  of 
the  character  described,  none  of  the  sugar  on  the  landing  could 
have  escaped  a  wetting. 

The  four  men  in  the  boat  who  had  been  engaged  with  the 
libellant  in  the  work  of  transferring  this  sugar,  and  who  cer- 
tainly of  all  people,  should  know  best  about  the  character  of 
iihe  sea  in  which  they  were  working,  being  in  an  open  boat,  sus- 
tained in  position  only  by  the  oars,  all  testified  to  the  fact  that 
while  the  weather  had  been  rough  in  the  forenoon  and  possibly 
somewhat  rough  in  the  afternoon,  as  it  \^s  necessary  to  get 
out  the  canvas  to  cover  the  sugar  to  protect  it  from  the  salt 
«pray,  yet  it  was  calm  enough  to  work  in  the  afternoon. 

Hina,  one  of  these  boatmen,  says:  "It  had  been  quite  rough 
in  the  forenoon;  but  after  lunch  it  was  all  right."  Kiwiki,  another 
of  the«se  men,  testified  as  to  the  weather  on  that  day,  that,  *Hn 
the  morning  it  was  windy  and  rough,  but  in  the  afternoon  it 
oalmed  down."  Toka,  also  one  of  the  boat's  crew,  said:  "the 
coast  there  is  not  always  rough ;  on  that  day  it  was  rough  in  the 
morning  but  not  in  the  afternoon;  while  Kia,  the  bo«t  ^teerer, 
testified  "the  weather  was  calm  enough  for  work;  it  was  quite 
calm  in  the  afternoon. . .  .at  no  time  that  afternoon  did  the 
waves  interfere  with  the  loading  of  the  sugar." 
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It  appears  that  the  boat  in  which  these  men  were  working  was 
about  twelve  op  thirteen  feet  from  the  rocks  on  the  shore-.  This 
was  the  testimony  of  Palapala,  the  libellant,  and  is  uncontra- 
dicted. It  would  seem  apparent  that  if  these  waves  were  nin'- 
ning  twenty-two  and  a  half  feet  high,  that  it  would  be  an  im- 
possibility for  the  men  to  work  in  such  a  sea.  The  boat  would 
have  been  in  danger  of  bedng  dashed  to  pieces  on  the  rocks.  This 
fact  seems  to  render  more  probable  the  testimony  of  the  boat's 
crew  as  to  the  comparative  smoothness  of  the  sea,  as  the  work 
was  prosecuted  both  before  and  after  the  accident. 

The  winchman  had  knowledge  that  the  sea  was  rough.  He 
testified  that  the  "weather  was  awful  rough  that  day."  He  also 
stated  that  he  "could  see  many  big  waves  rolling  in."  He  further 
testified  that  he  suspended  the  sugar  over  the  boat  and  while  so 
suspended,  that  one  of  these  big  waves  came  and  lifted  up  the 
boat,  which  struck  the  sling  load  of  sugar  underneath,  and  the 
accident  resulted.  This  was  practically  the  testimony  of  all  the 
respondent's  witnesses  as  to  the  cause  of  the  accident,  mo^  of 
whom  were  at  a  distance;  Weetovey  stating  that  he  was  150 
feet  away,  and  Captain  Nicholson  that  he  sat  on  the  deck  of  the 
"Helene,"  350  feet  away. 

The  winchman  also  testified  that  after  the  libellant  was  in- 
jured, he  hoisted  the  sling*  load  of  sugiar  off  from  the  uncon- 
scious body  of  libellant  in  response  to  a  signal  from  the  boat  to 
do  so.  This  he  should  have  done  either  with  or  without  a  signal, 
and  it  is  immaterial  whether  he  raised  the  sling  voluntarily  or 
in  response  to  a  signal. 

Westovey  and  Naka  testify  that  when  the  sling  struck  the 
libellant  he  was  standing  up  in  the  boat  with  his  arms  extended. 
This  does  not  appeal  to  the  common  sense  of  the  Court  in  view 
of  the  after  effe<?ts.  If  the  waves  were  as  high  as  is  insisted  upon 
by  the  respondent's  witnesses  and  this  boat  being  raised  up 
against  the  sling  load  of  sugar,  it  does  not  seem  reasonable  to 
suppose  that  the  libellant  would  have  deliberately  placed  him- 
self in  danger  of  being  struck,  but  would  have  instinctively 
avoided  or  made  some  attempt  to  get  out  of  the  way  of  the  danger. 
Such  is  the  common  experience  of  mankind.  The  instinct  of  self- 
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preservation  is  strong  in  human  niature,  and  stands  for  proof  of 
cam  Allat  t\  WUlard,  57  Pa.  St.,  347;  Cleveland  d  Pitts- 
burg R.  R.  Co.  V.  Kmcitn  et  vx^  66  Id.  393;  ThomaSj  Adm^x^ 
etc..  V.  The  Ddaicare,  Lachawanna  &  Western  R.  Co.^  8  Fed. 
729,  731.  A  person  of  ordinary  intelligence  will  not  purposely 
expose  himself  to  danger.  Cassidy  v.  Angelly  Town  Trci^Hra'j 
etc.,  12  R.  I.  447. 

But  this  testimony  of  Westovey  and  JS^aika  is  flatly  contra- 
dicted by  the  crew  in  the  boat  and  by  Fujimoto,  one  of  the  de- 
fendant's own  witnesses,  and  who  testified  that  he  saw  the  ac- 
cident. The  testimony  of  the  crew  is  all  to  the  point  that  no 
warning  was  given  of  the  coming  of  the  sugar,  but  that  Palapala 
was  straightening  up  after  attempting  to  haul  the  canvas  out 
from  the  bottom  of  the  boat  to  cover  the  sugar  placed  there  by 
the  first  sling  load.  It  appears  that  this  canvas  is  always  car- 
ried for  the  purpose  of  protecting  the  sugar  from  the  salt  spray 
and  the  washing  of  the  waves  into  the  boat  while  the  sugar  is 
being  transferred. 

The  libellant  himself  says: 

"Just  before  the  accident,  I  was  fixing  up  the  canvas  to  keep 
the  sugar  dry  from  the  waves.  As  I  stood  up,  I  was  struck.  The 
canvas  was  not  quite  out  then." 

Kia,  the  steerer,  said  "that  when  he  was  struck,  Palapala  was 
on  the  starboard  side  of  the  boat  working  on  tliis  canvas." 

Hina  testified  "that  at  the  time  of  the  accident,  Palapala  was 
still  working  on  the  first  sling  load  trying  to  cover  it  with  the 
canvas.  He  got  no  warning  that  the  sling  load  was  coming.  We 
did  not  expect  it  to  fall." 

Kewiki's  testimony  is  to  the  same  effect,  while  Bob  Toka  says, 
"we  gave  no  signal  to  lower  sugar  because  we  had  to  get  the 
canvas  that  was  under  the  first  sling  load.  We  had  to  get  that 
canvas  out  before  receiving  another  sling!  load." 

The  winchman  testified  on  the  stand  that  he  took  his  signals 
for  the  final  lowering  of  the  sugar  from  the  men  in  the  boat, 
who  alone  had  the  right  to  signal  him,  and  that  he  took  th«e 
signals  from  no  other  source.  He  does  not  claim  to  have  re- 
ceived any  signal  whatever  before  the  accident,  which  is  in  line 
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with  the  testimony  of  libellant's  witnesses,  but  states  that  the 
accident  was  unavoidable  in  that  while  the  sugar  was  suspended 
over  the  boat  awaiting  the  signal,  the  big  wave  came,  the  boat 
rofi?e  with  the  wave  and  struck  the  sling  load  of  sugar  from  un- 
derneath, resulting  in  the  injury  to  libellant.  It  is  in  proof 
that  after  the  accident,  the  sling  load  of  sugjar  was  hoisted  up 
again.     Says  Hina,  "the  sugar  fell  on  him  at  the  edge  of  the 

boat,  and  when  it  was  hoisted,  he  fell  into  the  boat he  lay 

still,  he  could  not  move." 

So,  too,  Kewiki  says,  "when  the  sugar  struck  him  he  gave  a 

kind  of  grunt  and  then  fell  down  in  the  boat When  the 

sugar  was  hoisted  off  of  him  he  fell  from  the  edge  into  the  bot- 
tom of  the  boat." 

It  would  seem  that  a  necessity  existed  for  the  sling  to  be 
hoisted,  which  is  very  significant  Even  if,  as  contended  by  re- 
spondent, those  big  waves  had  actually  been  running  and  one  of 
then  had  lifted  up  the  boat  as  aigue^,  and  the  libellant  had  been 
lifted  up  in  the  boat  on  this  wave  and  had  struck  the  sling  load 
on  the  under  side  and  thus  had  been  injured,  yet  the  same  wave 
would  have  carried  the  boat  past  the  sling  load  of  sugar,  which, 
if  held  in  position  by  the  winchman,  would  have  remained  sus- 
pended even  after  its  impact  with  the  boat.  But  instead  of  this, 
we  iind  the  sling  load  of  sugar  in  the  boat  on  top  of  the  uncon- 
scious man,  sho\ving  conclusively  to  my  mind  that  the  winch- 
man  had  let  go  his  hold  of  the  sugar. 

While  I  am  constrained  to  think  from  the  weight  of  the  evi- 
dence, that  the  weather  was  not  unusually  stormy  on  that  aftor- 
noon,  yet  even  if  there  were  high  seas  running  these  could  have 
been  seen  by  the  winchman  and  he  should  have  seen  and  guarded 
against  them. 

Westovey,  who  had  been  in  charge  of  the  landing  for  a  little 
over  a  month,  testified  that  he  was  familiar  with  the  winch  house; 
that  he  had  been  in  there  and  knew  from  personal  experience 
that  the  winchman  could  see  the  incoming  waves;  that  he  had 
himself  seen  Uiem.  The  winchman  stated  that  the  weather  was 
very  rough  on  that  day  and  that  "he  could  see  many  big  waves 
rolling  in." 
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Ab  was  said  by  the  Supreme  Court  of  the  State  of  California, 
in  the  case  of  Olascock  v,  C.  P.  R.  R.  Co.y  73  Oal.  137,  141 : 

^^If  he  looked,  he  sa.w;  and  having  age  and  faculties  to  under- 
stand the  dangers,  is  charged  with  a  knowledge  of  them,  and 
was  bound  to  act  upon  that  knowledge  as  a  prudent  and  cautious 
man  would  under  the  circumstances." 

The  winchman  had  entire  control  of  the  winch  on  the  land- 
ing and  could  raise  and  lower  the  sling  as  he  pleased.  He  was 
subject  to  orders  from  no  one  in  relation  to  the  lowering  or  raij*- 
ing  of  these  slings  of  sugar,  save  the  signals  from  the  boat's  crew 
when  they  were  ready  to  receive  the  same.  By  the  mere  raising 
or  lowering  of  a  lever  he  oould  control  the  position  of  the  soling 
load;  and,  if  the  conditions  of  the  accident  were  as  claimed  by 
respondent,  it  would  have  been  but  the  work  of  a  moment  for  the 
winchman  to  have  raised,  the  sling  load  out  of  the  way  of  the 
boat,  and  thus  have  avoided  the  accident  if  he  had  exercised 
such  vigilance  as  was  incumbent  upon  him. 

In  the  case  of  ^Tinmacher  v.  St  Louis  Raihaiy  Co.,  39  Fed. 
174,  the  Court  said  thait — 

"The  highest  duty  of  man  is  to  protect  human  life  or  the  i)er- 
son  of  a  human  being.  That  duty  is  never  performed  so  as  to 
escape  responsibility  until  all  possible  care  under  the  circimi- 
stances  is  exercised." 

In  view  of  all  the  conditions  surrounding  the  loading  of  this 
sugar  and  with  which  the  winchman  was  necessarily  familiar, 
the  responsibility  on  his  part  in  prosecuting  his  portion  of  the 
work  was  made  greater.  If  the  danger  increased  by  the  stormy 
condition  of  the  weather,  then  the  greater  th.e  care  required  of 
the  winchman  in  the  exercise  of  his  control  over  the  machinery 
in  his  charge. 

Says  the  Supreme  Court  of  the  United  States  in  the  case  of 
Mather  v.  Rillstotij  156  U.  S.  391,  398-9— 

«*  *  *  where  the  occupation  is  attended  with  danger 
to  life,  body  or  limb,  it  is  incumbent  on  the  promoters  thereof 
and  the  employers  of  others  thereon  to  take  all  reasonable  and 
needed  precautions  to  secure  safety  to  the  persons  engaged  in 
their  prosecution,  and  for  any  negligence  in  this  respect  from 
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which  injury  follows  to  the  persons  engaged,  the  promoters  or 
the  employers  may  be  held  responsible  and  mulcted  to  the  ex- 
tent of  the  injury  inflicted Occupations,  however  import- 
ant, which  cannot  be  conducted  withoait  neceesary  danger  to  life, 
body,  or  limb,  should  not  be  prosecuted  at  all  without  all  rea- 
sonable precautions  against  such  dangers  aflForded  by  seienca  The 
necessary  danger  attending  them  should  operate  as  a  prohibition 
to  their  pursuit  without  such  siaf  eguards." 

The  AnchotiUy  113  Fed.  982;  In  re  Calif ornui  Naviffation 
and  Improvemeni  Vo.y  110  Id.  670. 

After  a  careful  consideration  of  all  of  the  testimony  in  the 
case,  I  am  of  opinion  that  the  injury  was  not  caused  by  the 
boat  being  raised  up  on  a  big  wave,  but  that  it  resulted  from 
the  careless  and  negligent  act  of  the  winchman  in  suddenly  low- 
ering the  sling  load  of  sugar  without  warning,  and  before  any 
signal  had  been  given  from  the  men  in  the  boat. 

The  winchman  was  an  employe  of  the  respondent,  engagoil  in 
the  prosecution  of  its  work,  and  as  such  employe,  the  respondent 
is  charged  with  responsibility  for  his  carekseness  and  negligent 
acts  done  in  the  course  of  his  employment  and  resulting  in  the 
injury  to  libellant. 

The  amount  of  damages  to  be  awarded  is  usually  dependent 
upon  the  pain  and  suffering  occasioned  by  the  injury,  the  age, 
habitd  of  life,  and  occupation  of  the  libellant,  his  ability  to  earn, 
and  the  effect  of  the  injury  upon  all  these  things.  Grant  v. 
Union  Pacific  Railway  Vo.y  45  Fed.  673,  683. 

The  Kbellant  was  at  the  time  of  the  injury  twenty-one  years 
of  age  and  a  sound,  strong  healthy  man,  with  so  far  as  the  evi- 
dence shows,  no  bad  habits.  As  a  result  of  the  accident,  his  right 
clavicle,  or  collar  Ibone,  was  broken,  and  he  was  otherwise  se- 
verely bruised.  He  was  for  two  days  at  the  plantation  hospital 
at  Paauhau,  and  then  removed  to  the  TJ.  S.  Marine  Division,  of 
the  Queen's  Hospital,  at  Honolulu,  where  he  remained  under- 
going treatment  for  his  injuries  until  the  day  before  the  com- 
mencement of  this  trial,  when  he  was  discharged.  He  is  not  yet 
able  to  work,  or  bo  lift  any  object  of  any  considerable  weight,  a 
serious  proposition  to  a  man  following  his  vocation,  that  of  a 
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sailor,  in  these  island  waters.  While  it  api)ears  that  the  bone^i 
have  knit  and  that  Kbellant  is  able  to  move  his  shoulder,  vet 
he  suffers  pain  intermittently.  Dr.  Wood,  called  for  respondent, 
testified  that  he  examined  the  libellant  on  Mav  6th,  some  weeks 
after  the  injury,  and  that  he  found  "a  united  fracture  of  the 
right  clavicle;"  but  that  the  "libellant  would  not  have  perfect 
use  of  his>  ami  for  a  considerable  time,"  and  that  the  fractured 
clavicle  is  "a  permanent  injury."  He  also  stated  that  to  be  able 
to  perform  his  work  as  a  sailor,  his  muscles  would  have  to  be 
trained. 

Dr.  Cofer,  also  called  for  respondent,  does  not  seem  to  have 
taken  a  very  active  part  in  the  exgunination  of  libellant,  stating 
that  he  looked  on  at  Dr.  Wood's  examination;  but  in  the  main 
his  testimony  is  corroborative  of  that  of  Dr.  Wood,  admitting, 
however,  that  the  fractured  bone  "will  never  be  as  it  was  be- 
fore." Dr.  Humphris,  as  it  appears,  examined  the  libellant  on 
four  different  occa^^ions  and  testified  that  the  injury  was  a  very 
severe  one,  and  stated  that  he  believed  the  intermittent  pain  from 
which  the  libelalnt  is  suffering  was  due  to  the  shoulder  joint 
being  in  either  a  neuralgic  or  tubercular  condition,  inclining 
somewhat  to  the  latter.  Upon  the  trial,  an  examination  was 
made  of  the  libellant  by  Dr.  Wood  on  behalf  of  respondent  and 
Dr.  Humphris  of  libellant,  and  as  a  result  of  this  examination, 
a  very  serious  condition  was  shown  to  exist  The  pul?e  of  the 
man  ^vas  then  one  hundre<l,  or  about  twenty  degrees  above  the 
normal,  and  his  temperature  indicated  one  hundred  and  a  half 
or  two  degrees  of  fever.  Both  doctors  united  in  their  testimony 
as  to  these  facts.  Dr.  AVood  stating  that  "there  ^vas  something 
wrong  -wnth  the  man." 

Something  evidently  must  be  wrong  with  libellant;  and  in 
view  of  all  the  evidence  in  this  case,  and  especially  of  the  evi- 
dence as  to  the  sound,  healtliy  condition  of  libellant  previous 
to  the  accident,  it  is  reasonable  to  suppose  that  his  present  condi- 
tion is  due  to  the  injury  and  resultant  therefrom.  Dr.  Himiphris 
stated  that  if  the  pain  suffered  by  libellant  in  the  shoulder  joint 
is  neuralgic,  that  it  will  be  a  considerable  time  before  his  earning 
capacity  is  restored;  if  the  pain  is  due  to  a  tubercular  condition, 
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often  the  result  of  the  impact  of  a  heavy  body  on  the  surface 
of  a  joint,  then  his  capacity  to  earn  his  living  as  before  the  ac- 
cident can  never  be  restored.  Whether  the  joint  is  neuralgic 
or  tubercular,  was  not  made  clear  from,  the  testimony  of  these 
physicians,  but  it  is  clear  that  the  condition  of  said  joint  is  not 
normal,  and  that  such  condition  was  due  to  the  injury.  In  any 
event,  it  is  plain  that  his  preeent  and  inmiediate  future  earning 
capacity  is  totally  impaired. 

I  think  libollant  is  entitled  to  a  judgjment,  in  addition  to  the 
amount  of  wages  which  he  has  lost  since  the  date  of  the  accident, 
in  such  a  sum  as  will  compeneate  him  for  the  injury  and  suffering 
consequent  thereon.  I  will,  therefore,  award  him  the  sum  of 
three  thousand  dollars  in  full  of  all  damages  for  the  injury,  and 
the  further  sum  of  $65.35,  being  the  amount  he  would  have 
earned  as  wages  between  the  19th  day  of  March,  1908,  and  the 
date  hereof,  making  a  total  of  $3,065.35,  together  with  coe^ts  of 
suit. 

Let  judgment  be  entered  accordingly. 


l^NITED  STATES  OF  AMERICA  v.  I.  MIYAMA. 

Dated:     May  22,  1903. 

1.  The  port  of  Honolulu  is  a  port  of  the  United  States,  and  the  Impor- 
tation of  women  therein  for  purposes  of  prostitution  is  an  importa- 
tion "into  the  United  States.'* 

2.  Not  necessary  to  prove  date  of  ofFense  set  up  in  indictment;  if 
proven  to  have  been  committed  within  three  years  prior  to  finding 
of  Indictment,  the  law  is  satisfied. 

3.  Where  law  makes  a  crime  a  felony,  any  attempt  to  violate  the  law 
in  that  respect  is  an  attempt  to  "feloniously"  commit  the  specified 
crime.  "Knowingly"  to  commit  a  crime  is  to  go  about  its  commis- 
sion with  a  knowledge  of  what  one  Intends  to  do. 

4.  A  man  is  presumed  to  know  the  result  of  his  acts. 

5.  A  wilful  doing,  when  used  in  the  language  of  the  penal  statutes,  is 
the  doing  with  an  evil  intent,  without  a  reasonable  belief  that  the 
doing  of  the  act  is  lawful. 

6.  In  order  to  sustain  a  charge  of  Importation  of  a  woman  for  pur- 
poses of  prostitution,  it  must  be  shown  beyond  a  reasonable  doubt 
that  at  the  time  of  the  Importation  by  the  defendant  it  was  his  pur- 


400  MAY,  1903. 

pose  that  the  woman  should  engage  in  prostitution  in  this  country. 

7.  In  considering  question  of  intent,  jury  has  right  to  take  into  con- 
sideration kind  of  place  the  woman  was  taken  to  on  arriyal  in  the 
country,  character  of  practices  engaged  in  by  her,  and  whether 
such  practices  were  with  knowledge  and  consent  of  defendant. 

8.  Circumstantial  evidence  is  legal  evidence;  must  be  acted  upon  in 
the  same  manner  as  if  direct. 

9.  In  attempting  to  prove  that  a  certain  house  is  a  house  of  prostitu- 
tion, it  is  permissible  to  show  that  it  is  located  among  houses  hav- 
ing a  general  reputation  of  that  character;  or  that  it  is  known  la 
the  community  as  a  house  of  ill  fame. 

10.  Confessions  freely  and  voluntarily  made  are  evidence  of  the  most 
satisfactory  character. 

11.  The  government  in  a  criminal  case  is  not  bound  by  the  testimony 
of  a  witness  produced  in  its  behalf,  where  such  testimony  is  con- 
trary to  statements  made  by  such  witness  out  of  court  to  the  pros- 
ecuting officers  of  the  government,  and  which  statements  resulted 
in  the  bringing  of  the  charges  against  the  defendant. 

12.  While  such  prior  statements  cannot  be  taken  as  proof  of  the  facts 
stated,  yet  it  is  proper  to  admit  such  statements  on  the  trial. 

!    f        IndictmeoLt  under    Section  3    of 

I     Act  of  OongrefiB  of  March  3,  1875, 

Criminal  Law.  4     entitled  an  "Act  supplementary  to 

the  Acts  in    relation    to  immigra- 
I     tion." 

IL  W.  BreckonSy  United  States  District  Attorney,  for  the 
government. 

J,  W.  Cathcart,  for  defendant 

CHARGE   TO   THE   JURY. 

EsTEE,  J.  Gentlemen  of  the  jury:  The  prosecution  in  this 
case  is  based  upon  an  alleged  violation  of  the  provisions  of  Sec- 
tion 3  of  the  Act  of  Congress  of  March  3,  1875,  entitled  "An 
Act  supplementary  to  the  acta  in  relation  to  immigration."  (Vol. 
1,  Supplement  to  Revised  Statutes  of  the  United  States,  Page 
86.) 

The  indictment  contains  but  one  count,  which  is  as  follows: 
That  the  defendant  did  on  the  eleventii  day  of  June,  1902, 
"feloniously,  knowingly  and  wilfully  import  from  the  empire  of 
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Jaj^n  into  the  Unitwl  States  of  America,  to-^vit:  to  the  port  of 
Honohilu,  within  the  DL^trict  and  Territoiy  of  Hawaii,  a  certain 
woman,  called  Itono  Miyama,  for  the  purposes  of  prostitution 
at  the  said  port  of  Honolulu." 

Gentlemen  of  the  jury,  T  will  road  for  your  instruction,  that 
provision  of  the  law  held  to  be  violated,  to- wit: 

"That  the  imiiortation  of  women  into  the  United  States  for 
the  pur|>osc8  of  prostitution  is  hereby  forbidden;  and  all  con- 
tracts and  agreements  in  relation  tliereto  made  in  advance  or  ini 
pur^juanee  of  such  illegal  importaiion  and  purposes,  are  hereby 
declared  void;  and  whoever  shall  kno^vingly  and  wilfully  inqx^rt 
or  cau.-e  any  importation  of  women  into  the  United  Staters  for 
the  pui-poscs  of  prostitution,  or  shall  knowingly  or  w^ilfully  hold 
or  attempt  to  hold  any  woman  to  such  purposes  in  pursuance!  of 
such  illegal  importation  and  contract  or  agreement,  shall  be 
deemed  eruiltv  of  a  felon v " 

The  law  further  providing  for  a  specified  penalty  ujxjn  con- 
viction of  any  such  offense. 

Gentlemen  of  the  jury,  I  instnict  you  that  the  port  of  IIo- 
nohilu  is  a  port  of  the  United  Slates  and  is  an  American  port, 
and  the  importation  of  any  w^oman  into  the  port  of  Honolulu 
for  the  purixj<e;-  of  prostitution,  is  an.  importation  into  the 
United  Statc«^  witliin  the  me«nin2:  of  the  law. 

You  are  the  exclusive  judges  of  the  facts  in  this  case.  T  will 
instruct  you  as  to  the  law  bearing  upon  the  testimony  offered. 
And  1  wisJi  to-  state  to  you  that  a  defendant  is  presumed  to  be 
innocent  until  he  is  proven  guilty;  that  is,  ho  is  considereel  in- 
nocent until  your  minds,  are  satisfied,  beyond  a  reasonable  doubt, 
that  he  is  guilty.  And  by  a  reasonable  doubt,  gentlemen,  I  mean 
such  a  doubt  as  leaver  your  mind  in  such  a  state  of  uncertainty 
that  you  cannot  arrive  at  a  conviction  of  guilt. 

In  considering  the  evidence  before  you,  gentlemen,  you  are 
not  to  be  controlled  by  the  number  of  witne^fses  who  may  have 
testified  on  one  side  or  the  other;  but  rather  by  their  credibility 
and  by  the  conviction  which  the  testimonv  of  anv  one  or  more 
witnesses  may  convev  to  vour  minds  of  the  truth  or  falfity  of  the 
charge  made.    In  this  respect,  I  charge  you  that  the  burden  of 

26— u.   s.  D. 
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proving  the  tnith  of  tho  charge  against  the  defendant  is  on  the 
government,  .and  it  must  satisfy  your  minds  on  that  point  But 
it  is  not  necessary  that  this  charge  should  be  proven  as  of  the 
actual  date  set  up  in  the  indictment.  Under  the  law,  if  this  of- 
fence is  proven  to  have  been  committed  within  three  years  prior 
to  the  finding  of  the  indictment,  the  law  is  satisfied. 

Gentlemen  of  the  jury,  the  defendant  is  chained  in  the  lan- 
guage of  the  indictment,  to  have  "feloniously,  knowingly  and 
^vilfully"  committed  the  offense  named,  to-wit:  imported  into  this 
territory"  from  the  empire  of  Japan,  a  certain  woman,  Itono  Mi- 
yama,  for  the  purpose  of  prostitution  in  the  city  of  Honolulu. 

1  do  not  think  it  necessary  for  me  to  explain  the  term  prosti- 
tution. In  the  language  of  the  statute  which  I  have  heretofore 
read  to  you,  there  can  be  no  mistake  as  to  its  meaningp  But  I 
do  instruct  you,  that  the  crime  with  which  the  defendant  is 
charged  is  a  felony,  and  where  the  law  makes  a  crime  a  felony, 
then  any  attempt  to  violate  the  law  in  that  respect  is  am  attempt 
to  "feloniously"  commit  the  specified  crime.  "Knowingly"  to 
eommit  a  crime  is  to  go  about  the  commission  thereof  \*'ith  a 
knowledge  of  what  one  intends  to  do.  A  man  is  presumed  to 
know  the  result  of  his  acts,  and  where  the  indictment  alleges  a 
willful  doing,  it  means  not  alone  doing  with  knowledge  and  act- 
ing as  a  free  agent,  but  when  used  in  the  language  of  the  penal 
statutes  as  in  this  case,  it  means  a  doing  with  an  evil  intent,  with- 
out a  reasonable  belief  that  the  doing  of  the  act  is  lawful. 

I,  therefore,  instruct  you,  gentlemen  of  the  jury,  that  if  you 
believe  from  the  evidence  that  the  defendant  herein  at  the  time 
stated  in  the  said  indictment,  or  within  three  years  before  the 
finding  of  the  same,  brought  into  this  territory  from  the  empire 
of  Japan,  the  woman,  Ttono  Miyama,  knowingly  and  wilfully 
and  feloniously"  intending  to  use  that  woman  for  purposes  of 
prostitution,  and  that  the  said  woman  did  enter  upon  the  prac- 
tices of  a  prostitute  with  the  knowledge  and  consent  of  the  de- 
fendant, then  I  instruct  you  that  the  said  defendant  has  com- 
mitted a  felony  under  the  law,  and  you  should  find  him  guilty 
as  chargied. 

It  is  charged  in  the  indictment  that  the  woman  was  imported 
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for  the  purpose  of  prostitution  within  the  United  States.  In 
order  to  sus;tain  tho  charge  that  the  purpose  of  importatioai  was 
that  of  prostitutiorn,  it  is  necessary  that  the  government  should 
establish  to  your  minds,  beyond  a.  reasonable  doubt,  as  defined  in 
these  instructions,  that  at  the  time  of  the  importation,  by  the 
defendant  of  the  woman,  Itono  Miyama,  it  was  the  purpose  of  the 
defendant  that  the  woman  should  engage  in  prostitution  in  this 

country. 

t. 

As  beai'ing  on  the  question  of  intent,  you  have  a  right  to  take 
into  consideration  the  kind  of  place  to  which  the  defendant  took 
the  woman  upon  her  arrival  in  this  country;  you  have  further  the 
right  to  take  into  consideration  the  kind  of  practices  in  which 
the  evidence  may  show  the  woman  engaged,  and.  whether  such 
practices  were  indulged  in  by  her  \vith  the  knowledge  and  con- 
sent of  the  defendant. 

Certain  circumstantial  evidence  was  introduced  in  this  case; 
indeed,  the  main  facts  were  attempted  to  be  proven  by  the  gov- 
ernment by  circumstantial  evidence.  In  this  behalf,  I  instruct 
you  that  circumstantial  evidence  is  legal  evidence;  and  when 
evidence  of  that  character  satisfies  you  beyond  a  reasonable 
doubt  of  the  truth  thereof,  you  are  bound  to  act  upon  it  in  the 
same  way  as  if  it  were  direct  evidence.  It  is  almost  impossible 
in  this  class  of  cases  to  obtain  direct  evideoice.  The  law,  there- 
fore, permits  the  best  testimony  obtainable.  For  instance,  in 
attemptinig  to  prove  that  a  certain  house  was  or  ift  a  house  of 
prostitution,  it  is  permissible  to  show  that  it  is  located  among 
houses  having  a  general  reputation  of  that  character,  or  that  it 
is  known  in  the  community  as  a  house  of  ill  fame.  In  a  word, 
that  it  has  the  general  reputation  of  being  a  house  of  prostitution 
and  proof  of  its  general  reputation  in  the  place  where  it  is  sit- 
uated is  introduced.  Or,  in  attempting  to  prove  that  this  woman 
is  a  prostitute,  certain  circumstances  may  be  shown,  among  them 
being  the  fact  that  she  lives  among  prostitutes  or  people  having 
the  general  reputation  of  being  prostitutes;  that  she  has  no  re- 
spectable pui-suit  in  life,  oi*  that  she  lives  in  a  house  having  the 
general  reputation  of  a  house  of  prostitution. 

Gentlemen  of  the  jury,  the  witness,  Geffeney,  called  for  the 
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government,  testified  that  the  defendant  stated  to  the  witness 
that  the  Avoman,  Itono  Miyania,  practiced  pro6.titiition  in  the  Ter- 
ritory of  Hawaii  Avitli  the  knowledge  and  consent  of  the  de- 
fendant 

Yon  are  instructed  that  a  confession  if  freelv  and  Yohmrarily 

ml  > 

made,  is  evidence  of  the  most  satisfactory  character;  it  is  deserv- 
ing  of  the  highest  credit,  because  it  is  presumed  to  flow  from 
the  strongest  sense  of  gruilt  and,  thea'cfore,  it  is  admitte<l  as  proof 
of  the  crime  to  which  it  refers:  and  in  this  case,  if  vou  believe 
from  the  evidence  that  the  statements  alleged  to  have  been  made 
by  tlie  defendant  to  the  witness,  Geffeney,  were  in  fact  made,  and 
were  freely  and  voluntarily  made,  then  I  charge  you  that  sueli 
fttateuients  are  evidence-  of  the  most  satisfactory  character  that 
the  woman,  Itono  Miyama,  was  in  fact  practicing  prostitutioii 
within  the  Territon^  of  lla\\'aii,  with  the  knowledge  and  consent 
of  the  defendant.    Ilopi  t*.  People  of  Ltah,  110  U.  S.  574. 

The  woman,  Itono  Miyama,  who  is  alleged  to  have  l)een 
brought  into  this  ten^itorv'  for  the  purposes  of  prostitution,  was 
intpxluced  as  a  witness  by  the  goveniment,  but  when  called 
upon  to  testify  stated  tliat  she  was  not  a  protstitute  and  had  not 
been  brought  to  the  United  States  for  the  purposes  of  prostitu- 
tion. Thereupon  the  District  Attorney  was  permitted  to  prove 
that  the  Avitness,  Itono  ^liyama,  made  a  statement  pending  the 
investigation,  which  resulted  in  the  bringing  of  this  action,  to 
the  effect  that  she  had  been  brought  to  the  United  States  for 
the  pui-pose  of  prostitution  by  the  defendant  and  had  engaged 
in  the  practice  of  jirostitution  for  tlie  benefit  of  the  defendant 

while  in  the  United  States.    While  the  statement  thus  made  bv 

• 

her  to  the  officers  in  such  investigation  cannot  be  taken  as  proof 
of  the  facts  stated  by  her,  nevertheless  the  admission  of  5?ueh 
testimony  was  proix^r.  The  A\atnees  having  made  such  a  statement 
to  the  officers,  Uie  government  was  justified  in  believing  that  the 
witness  would  so  state  in  Court,  and  I  charge  you  that  the  gov- 
ernment is  not  bound  by  the  statements  of  witnesses  made  in 
Court  contrary  to  the  statements  made  out  of  Court 

In  conclusion,  gentlemen  of  ihe  jury^  I  instruct  you  again. 
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that  you  are  the  judges  of  the  truth  or  falsity  of  all  testimony 
offered  in  the  case  a&  you  are  the  sole  judges  of  the  facts. 

I  instruct  you  further  that  it  is  the  duty  of  the  United  States 
officersi  to  see  that  the  laws  thereof  are  enforced,  and  their  acts 
legally  performed  in  attoTiipting  to  bring  before  the  Courts  for 
trial  those  parties  whom  they  deem  to  be  violators:  of  the  law, 
are  in  the  line  of  their  dutv  and.  thev  should  not  be  criticized 
for  })erforming  that  duty. 

It  will  require  the  unanimous  assent  of  all  your  members  to 
arrive  at  a  verdict  in  this  case.  Tlie  United  States  District  At- 
tomev  ^^^11  furnish  vou  with  forms  of  verdict. 

Xote:  To  same  effect  see  ease  of  U,  S.  v.  Ilirota^  dated  April 
25,  1903,  not  reported. 


EREDEKICK  Y.  BERGER  v.  E.  FAXOX  BISHOP. 

Decided:     June  22,  1903. 


1.  The  decision  of  the  Board  of  Special  Inquiry  provided  for  by  the 
Act  of  March  3,  1903,  giving  certain  alien  immigrants  the  right  to 
land  in  the  Territory  of  Hawaii,  is  not  a  Ijar  to  au  action  to  re- 
cover the  penalty  for  the  unlawful  bringing  of  eaid  alien  immi 
grants  into  the  country,  under  Sections  4  and  5  of  the  Act  of 
March  3,  1903,  regulating  the  immigration  of  aliens  into  the  United 
States  (Vol.  32,  Part  1,  U.  S.  Stats.,  1213). 

2.  Review  of  immigration  laws  of  the  United  States  supplementary  to 
Sections  2158-2164.  R.  S.  U.  S. 

3.  The  provisions  of  Section  914,  R.  S.  U.  S.,  are  not  mandatory  upon 
this  court;  on  the  contrary,  a  discretion  Is  left  in  the  court  fs  to 
whether  it  will  follow  technically  the  form*?.. pleadings  and  modes 
of  procedure  of  the  courts  of  the  territory. 

4.  In  an  action  at  law  based  upon  the  provisions  of  Sections  4  and  5 
of  the  Act  of  Congress  of  March  3,  1903,  entitled  "An  Act  to  regu- 
late the  Immigration  of  aliens  Into  the  United  States"  (Vol.  82, 
Part  1,  p.  1213,  U.  S.  Stats.),  where  defendant  pleaded  as  a  bar  to 
the  action  the  decision  of  a  board  of  special  Inquiry  provided  for 
by  Section  25  of  the  Act,  admitting  the  alien  claimed  to  have  been 
brought  into  the  country  in  violation  of  Sections  4  and  6  thereof, 
JhM,  that  Congress  provided  a  tribunal  for  the  recovery  of  the  pen- 
alty sued  for  In  "the  courts  of  the  United  States,"  and  further  pro- 
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vided  that  "both  the  Circuit  and  District  Courts  should  be  invested 
with  full  and  concurrent  jurisdiction  of  all  causes,  civil  and  crim- 
inal, arising  under  any  of  the  provisions  of  this  Act"  (Section  29). 
No  restraint  was  placed  upon  the  Judgment  of  the  courts  by  reason 
of  the  previous  action  of  the  administrative  branch  of  the  govern- 
ment. The  question  at  issue  between  the  alien  and  the  govern- 
ment in  that  special  inquiry  was  simply  one  of  the  alien's  right  to 
land. 

5.  A  plea  in  estoppel  does  no  more  than  deny  the  plaintifT's  legal  right 
to  bring  the  action  without  denying  or  admitting  the  allegations  of 
the  complaint. 

6.  The  plea  in  bar,  so-called,  in  this  case  held  to  be  a  plea  in  estoppel, 
which  is  overruled  and  defendant  given  5  days  in  which  to  plead 
further. 

f       Action  to  recover  penalty  nnder 

At  Law  J     S^*^^^*'^  *  ^^^  ^  ^^  -^^^  ^^  March 

j     3,  1903.     (Vol.  32,    Part    1.     P. 

(,   1213,  U.  S.  Stats.) 

Thayer  &  Henwnway  and  John    Alhei^t    Matthewnvanj  lor 

plaintiff. 

Smith  &  Lewis  and  Hartwell  <&  BigelotCj  for  defendant. 

EsTEE,  J.  This  is  an  action  at  law  brought  by  the  plaintiff 
under  the  provisions  of  Sections  4  and  5  of  an  Act  of  Congress, 
dated  March  3,  1903,  entitled  "An  Act  to  regulate  the  immi- 
gration of  aliens  into  the  United  States."  (TJ.  S.  Statutes,  1902- 
3,  page  1213). 

The  complaint  alleges  that — 

"Continuously  from  November  1,  1902,  or  thereabouts,  up 
to  May  1,  1903,  the  defendant  did  knowingly  encourage  and 
solicit  the  migration  and  importation  into  the  TJnited  States  of 
America  from  a  foreign  country,  to-wit:  the  emipire  of  Ivorea, 
of  one  John  Doe  1st,  a  foreigner  and  an  alien,  being  a  Korean 
to  perfonn  labor  and  service  in  the  Territory  of  Ha- 
waii; that  in  pursuance  of  and  after  snoh  encouragement  and 
solicitation,  the  defendant  continuously,  between  March  3,  1903 
and  May  1,  1903,  did  knowingly  assist  the  immigration  and  im- 
portation of  said  alien  into  the  said  United  Sta.tes  of  America 
from  the  Empire  of  Korea  and  on  or  about  April  1,  1903,  did 
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kno^ving'ly  prepay  or  cause  to  be  prepaid,  the  transporfation  of 
said  alieni  between  tbe  countries  aforesaid,  and  that  in  pursu- 
ance of  such  encouragement  and  solicitation,  said  alien  did 
migrate,  and  on  May  1,  1903,  did  enter  said  Territory  of  Ha- 
^vaii;  thst  after  entering  said  Territory  of  Hawaii  as  afores^aidy 
said  alien  did  perform  labor  and  services  tlierein." 

The  defendant  interposed  a  plea  in  bar  eio-called  duly  verified 
by  the  oath  of  defendant,  which  is  in  words  and  figures  fol- 
lowing: 

"ITie  defendant  says  that  on  the  5th  day  of  May,  A.  D.  1 903, 
at  Honolulu,  in  the  Territory  of  Ha^vrdi,  a  duly  appointed  Board 
of  Special  Inquirj^  appointed  in  conformity  with  the  provisions 
of  an  Act  of  Congress  approved  March  3,  1903,  entitled  ^An 
Act  to  regulate  the  immigration  of  aliens  into  the  United  Slates,'' 
was  convened  to  consider  amongst  other  cases,  the  case  of  the 
lawfulness  of  the  immigration  and  importation  to  the  United 
States  of  America^  to  wit:  to  Honolulu,  in  the  Territory"  of  Ha- 
waii, from  a  foreign  country,  t/)-wit,  the  Empire  of  Korea,  of 
one  'John  Doe  1st',  a  foreigner  and  an  alien,  being  a  Korean^ 
and  being  the  same  person  mentioned  as  an  alien  in  the  plain- 
tiff's complaint. 

"That  said  Board  then  and  there  had  full  authority  to  deteiv 
mine  whether  the  said  alien  should  be  allowed  to  land  or  be 
deported,  and  also  whether  said  alien  had  been  imported  or 
brought  or  had  come  to  the  Territory  of  Hawaii  in  violation  of 
law,  and  after  taking  testimony  and  examining  the  said  case 
and  considering  the  same,  the  said  board  decided  on  the  sixtli 
dav  of  May,  that  tlie  said  alien  should  be  allowed  to  land  and 
should  not  be  deported.  And  that  said  decision  is  now  in  full 
force  and  effect  and  is  final  and  conclusive  upon  tlie  question  of 
the  lawfulness  of  the  alleged  immigration  and  importation  of 
the  said  alien  to  the  United  States,  and  tliis  the  defendant  is 
ready  to  verify.  And  the  defendant  says  that  by  force  and  effect 
of  said  decision  and  of  the  statute  in  such  case  made  and  pro- 
vided, the  plaintiff  is  precluded  and  barred  from  bringing  this 
action,  inasmuch  as  his  right  to  recover  herein  depends  upon  the 


408  JUNE,  1903. 

imlawfiilness  of  the  immigration  and  importation  as  aforesaid  of 
the  said  alien.'' 

Said  plea  closing  vdth  sl  prayer  for  judgment  that  the  said 
complaint  be  dismissed  with  costs. 

To  this,  the  plaintiff  "waiving  none  of  his  objections  to  the 
legal  in&nfiiciency  of  the  defendant's  plea",  replied  a?  follow.-: 

^^ Admits  (a)  that  a  board  purporting  to  be  a  Board  of  Spcf^ial 

Inquiry  was  convened  on  or  about  May  5th,  1903, 

to  consider  among*?t  other  ca<?es,  the  case  of  the  importation  i«nd 
immigration  of  the  John  Doe  1st,  referred  to  in  both  the  com- 
plaint and  plea  in  bar,  and  further  (b)  that  said  Board  decided, 
on  or  about  May  6th,  1903,  that  said  alien  should  he  allowetl  to 
land." 

But  denies  every  other  allegation,  in  the  plea  contained,  con- 
cluding wMtli  "and  of  this  the  plaintiff  puts  himself  upon  the 
country." 

U}K)n  these  pleadings,  the  case  as  to  the  plea  in  bar  referred 
to,  was  heard  ujx)n  consent  without  a  jury.  The  defendant  in- 
troduced both  wTitten  and  oral  e^ddence  to  sustain  his  plea;  the 
plaintiff  put  in  no  evidence,  and  the  case  was  therefore  sul'- 
mitted  upon  the  evidence  offered  by  the  defendant  alone  and 
the  questions  of  law  raised  thereon. 

Congress  has  provided  by  a  series  of  hnvs  supplementarv^  to 
Sections  2158-2104  inclusive  of  the  Revise<l  Statutes  of  the 
United  States,  a  system,  the  intent  of  which  is  to  keep  from 
our  shores  an  nndesirable  alien  population.  It  was  early  fmuiu 
that  some  i>rohibitory  measures  were  necessary  to  be  adopte<i  in 
this  behalf,  to  prevent  the  country  lx*coming  fljx>iled  with  alien 
immigrants  suffering  from  mental,  physical  and  moral  ailments. 
In  the  earlier  Acts  of  Congress,  the  proscribed  classes  were 
sonn'^xLra  limited.  The  Act  of  March  3,  1875,  (Vol.  l-^,  Pi»rr 
3,  I'.  S.  Statutes  f.t  Large  P.  -177)  provided  only  for  the  cx- 
cliislcn  of  ^"persons  who  are  undergoing  a  sentence  tor  coi-vic- 
tion  in  their  own  count rv  of  felonious  «?rimes  oth?r  ihaU  noli- 
tical  or  growing  out  of  or  the  result  of  s^ich  j)olitical  offenses, 
or  whose  sentence  has  l)een  remitted  on  condition  of  their  ini- 
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migration,  and  women  imported  for  the  purposes  of  prostitu- 
tion.' "  ■ 

Tlio  Act  of  Angiist  3  1S82,  (Vol.  22  U.  S.  Statutes  at 
Largo,  p.  214),  wont  a  little  further  and  refusod  admission  to 
*'any  lunatic,  idiot  or  ix>rson  unable  to  take  care  of  himself  or 
herself  without  becoming  a  public  charge." 

The  Act  of  Febniarv'  2G,  1885  (Vol.  23,  U.  S.  Statute?  at 
Large,  p.  332),  was  the  original  "Contract  Labor"  Act,  prohibit- 
ing ihe  importation  and  immigration  of  aliens  under  contract  or 
agi'cemont  to  perform  labor  in  the  Unitcxl  States,  and  providing 
a  penalty  for  any  person  foimd  guilty  of  violating*  any  of  the 
provisions  of  that  Act  by  "kno\\'ingly  assisting,  encouraging*  or 
solicitating  the  migi*ation  or  importation  of  any  alien  or  aliens 

into  the  Unite<l  States to  i:)erform  labor  or  sen'ice 

of  any  kind  under  contract  or  agreement,  express  or  implied, 

parole  or  special  with  such  alien  or  aliens previous 

to  becoming  residents  or  citizens  of  the  United  States." 

This  law  was  amended  by  Act  of  Conoress  of  Febniarv  23rd, 
18S7  (Vol.  24,  U.  S.  Statutes  at  Large,  p.  414),  by  adding 
thereto  certain  other  pmvisions  whereby  the  Sc<?retars^  of  tlie 
Trensurj'  was  given  power  to  make  ruk^  and  regulations  for 
carr\ing  out  the  pro\i-ions  of  the  Act,  and  containing  certain 
other  pro^-isions  not  necessary  to  be  gone  into. 

The  Act  of  October  10,  1888,  (Vol.  25,  IT.  S.  Statutes  at 
Large,  p.  505),  also  in  amendment  of  the  Act  of  Februaiy  23, 
1887,  authorized  the  Secietar)'  of  the  Treasury  in  case  he  shall 
be  satisfied  that  an  immigrant  has  been  allo^^'ed  to  land  contrary 
to  tlie  prohibiticm  of  the  law,  to  cause  such  immigrant  within 
the  i)eriod  of  one  year  after  landing  or  entrv,  to  l>e  taken  into 
custody  and  returned  to  the  country  from  whence  he  came. 

The  Act  of  March  3,  ISDl,  (Vol.  20,  T.  S.  Statutes  at  Larsre, 

p.  1084),  adds  to  the  list  of  prohibited  da-xses  "Paupers 

persons  suffering  from  a  loathsome  or  a  dangerous  contagious 
•disease,  j>ersons  who  have  been  convicted  of  a  felony  or  other 
infamous  crime  or  misdemeanor  involving  moral  turpitude 
(other  than  political  offenses)  jwlygamists  and  ato  any  perj^on 
whoso  ticket  or  passage  is  paid  for  with  the  money  of  another 
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or  who  is  assisted  by  others  to  come,  unless  it  is  affinnativoly 
and  satisfactorily  shown  on  special  inquiry  that  such  persson  does 
not  belong  to  one  of  the  foregoing  excluded  classes,  or  to  the 
class  of  contract  laborers  excluded  by  tlie  Act  of  February  26, 
1885." 

It  was  in  this  Act  of  1891  that  the  first  reference  to  a  '^special 
inquiry"  was  made.  It  should  be  here  noted  as  indicative  of 
the  strong  and  consis-tent  feeling  of  Congress  upon  the  question 
of  contract  labor  so  called,  and  the  determined  effort  made  to 
meet  every  phase  of  these  immigration  violations,  that  Section 
3  of  the  Act  of  1891,  above  referred  to,  pi-ovided  that  "it  shall 
be  deemed  a  violation  thereof,"  to  "assist  or  encoui^e  the  im- 
portation or  immigration  of  any  alien  by  promise  of  employ- 
ment through  advertisements  printed  and  published  in  any 
foreign  country;  and  any  alien  coming  to  this  country  in  con- 
sequence of  such  advertisement  shall  be  treated  as  coming  under 

a  contract  as  contemplated  by  such  Act "     The  same 

provisions  are  re-enacted  in  the  Act  of  March  3,  1903,  the  penal- 
ty being  the  same  imposed  by  Section  5  of  the  Act. 

The  next  step  taken  by  Congress  in  relation  to  immigration 
was  the  Act  of  March  3,  1893,  (Vol.  27,  U.  S.  Statutes  at 
Large,  p.  5G9),  which  amended  the  Act  of  1891  in  some  details 
not  relevant  to  the  question  under  discussion  in  the  case  at  bar, 
but  which  did  not  add  to  the  proscribed  aliens,  but  provided 
certain  machinery'  to  carry  out  tlie  provisions  of  the  Act  in  the 
nature  of  a  Board  of  Special  Inquiry  (Section  5)  in  conformity 
to  Section  1  of  the  Act  of  1891,  which  Board  was  to  be  con- 
ducted by  not  less  "than  four  officials  acting  as  inspectors,  to  be 
designated  in  writing  by  the  Secretary  of  the  Treasuiy  or  tlie  Su- 
perintendent of  Immigration,  for  conducting  special  inquiries. 
This  section  provided  that  no  immigrant  should  be  admitted  un- 
less uix>n  a  favorable  decision  made  "by  at  least  three"  of  the  said 
inspectors;  any  decision  to  admit,  however,  being  subject  to 
appeal  by  any  dissenting  inspector  to  the  Superintendent  of 
ImmigTation  whose  action  was  subject  to  review  by  the  Secretary 
of  the  Treasury. 
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The  Act  of  August  18,  1894,  (Vol.  2,  U.  S.  Supp.  R  S.  TJ. 
S.,  p.  253),  provided  in  relation  to  the  decision  of  the  appro- 
priate immigration  or  customs  officers  tliat  such  decision,  "if 
adverse  to  the  admission  of  the  alien"  should  be  final  unless  re- 
versed on  appeal  to  the  Secretary  of  the  Treasury. 

The  Acts  of  March  2,  1895,  (Vol.  2,  U.  S.  Supp.  R  S.  U.  S., 
p.  415)  and  June  6,  1900,  (VoL  31,  U.  S.  Statutes  at  Large,  p. 
611),  respectively  provided  that  the  Superintendent  of  Immi- 
gration shall  be  designated  Commissioner  General  of  Immigra- 
tion and  shall  be  in  charge  of  the  Chinese  Exclusion  Laws  and 
of  the  various  Acts  regulating  immigration  into  the  United 
States,  its  territories  and  the  district  of  Columbia  undei  the 
supervision  and  direction  of  the  Secretary  of  the  Treasury. 

The  Act  of  March  3,  1903,  (Statutes  of  1902-3,  p.  1213-1222) 
upon  which  this  action  is  based,  not  alone  excludes  by  its  pro- 
visions the  classes  mentioned  in  the  preceding  enumerated  Acts 
of  Congress,  but  goes  even  further  in  its  effort  to  raise  the 
standard  of  foreign  immigration  and  to  make  stronger  if  pos- 
sible, the  restrictions  imposed  upon  the  admission  of  those  un- 
desirable alien  immigrants  who  seek  an  entrance  into  the  coun- 
t^}^  It  provides  by  Section  1  thereof  for  the  exclusion  of  "all 
idiots,  insane  persons,  epileptics,  and  persons  who  have  been 
insane  within  five  years  previous;  persons  who  have  had  two  or 
more  attacks  of  insanity  at  any  time  previously;  pauj^ere,  per- 
sons likely  to  become  a  public  charge;  professional  beggars, 
persons  afflicted  witli  a  loathsome  or  with  a  dangerous  contagi- 
ous disease,  pereons  who  have  been  convicted  of  a  felony  or  other 
crime  or  misdemeianor  involving  moral  turpitude;  polygamists, 
anarchists,  or  persons  who  believe  in  or  advocate  the  overthrow 
by  force  or  violence  of  the  government  of  the  United  Statues  or 
of  all  government  or  of  all  forms  of  law,  or  the  assassination 
of  public  officials;  prostitutes,  and  persons  who  procure  or  at- 
empt  to  bring  in  prostitutes  or  women  for  the  purpose  of  prostitu- 
tion; those  w^ho  have  been,  within  one  year,  from  the  date  of 
the  application  for  admission  to  the  United  Sta.tes,  deporte<l  as 
being  under  offers,  solicitations,  promises  or  agreements  to  per- 
form labor  or  service  of  some  kind  therein;  and  also  any  person 
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whose  ticket  or  passage  is  paid  for  with  the  monej  of  another,  ct 
who  is  assisted  by  others  to  oome,  unless  it  is  affirmativelv  and 
satisfactorily  sliown  tliat  such  person,  does  not  belong  to  one  of 
the  foregoing  excluded  classes " 

Sections  4  and  5  of  this  Act  contain  provisions  similar  to  the 
pi-ovisiona  of  Sections  1  and  3  of  the  Act  of  February  26,  1SS5, 
(23  StatiS.  P.  332),  sometimes  called  the  "assisted  immigraticn 
act",  but  a  careful  reading  of  these  provisions  will  show  a  much 
more  comprehensive  treatment  of  the  subject  of  assisteil  immi- 
gi-ants  in  the  Act  of  March  3,  1903. 

Section  4  provides:  "It  sliall  be  unlawful  for  any  person, 
company,  i>artnership  or  corporation,  in  any  manner  whatsoe^'er 
to  prepay  tlie  transportation  or  in  any  way  to  assist  or  encourage 
the  importation  or  immigration  of  any  alien  into  the  United 
States  in  pursuance  of  any  offer,  solicitation,  promise  or  agree- 
ment, jiarole  or  special,  express  or  implied,  made  previous  to  the 
importation  of  such  alien  to  perform  labor  or  service  of  any 
kind,  skilled  or  tmskilled  in  the  United  States.'' 

And  it  is  provided  by  Section  5  that  any  pereon,  company, 
partnership  or  corporation  violating  the  same  ''by  knowingly 
assisting,  encouraaing  or  soliciting  the  migration  or  importation 
of  any  alien  to  the  United  States  to  perform  labor  or  sen-ice  of 
any  kind  by  reason  of  any  offer,  solicitation,  promise  or  agree- 
ment, express  or  implied,  parole  or  special,  to  or  with  such  alien, 
shall  forfeit  and  i>ay  for  every  such  offense  the  sum  of  one 
thousand  dollan>,  which  may  be  sued  for  and  recoveretl  by  the 
United  States  or  by  any  j^erson  who  shall  first  bring  his  action 
therefor  in  his  own  name  and  for  his  owti  benefit,  including 
any  alien  thus  promised  labor  or  service  of  any  kind  as  afore- 
said  " 

I  do  not  deem  it  necessary  at  this  Sftage  of  the  ease,  however, 
to  enter  into  a  construction  of  Sections  4  and  5  of  this  Act,  save 
pot^ibly  as  to  the  right  of  the  plaintiff  to  institute  this  aL=tij)n, 
which  T  vdW  recur  to  later. 

Under  the  Act  of  March  3,  1893,  Section  5  thereof,  special 
inquiries  are  to  be  held  relative  to  the  case  of  any  alien  de- 
tained by  an  immigration  inspector,  who  is  not  satisfied  "clearly 


BEEGER  V.  BISHOP.  413 

and  beyond  a  doubt"  that  the  alien  is  entitled  to  admission;  an 
apjx^al  being  allowed  to  the  Suj>erintendent  of  Immigration  by 
any  dissenting  inspector  from  tlie  Board's  decision  to  admit, 
\^dth  a  final  review  by  tlie  Secretary  of  tlie  Treasury'. 

The  Act  of  March  3,  1903,  Section  25,  also  provides  for  the 
apjx)intment  of  Special  ]3oards  of  Inquin* ;  such  appointments  to 
be  made  by  "the  Commissioner  of  Immigration  at  the  various 
ports  of  arrival  as  may  be  necessary  for  the  prompt  detennina- 
tion  of  all  cases  of  alien?  detained  at  such  ports  under  the  pro- 
visions of  law." 

The  "detention"  referred  to  is  a  detention  doubtlees  arising 
under  the  provisions  of  Section  24  of  said  Act,  which  provides 
that  "ever^-  alien  who  may  not  appear  to  the  immigrant  in- 
spector at  the  port  of  arrival  to  be  clearly  and  beyond  a  doubt 
entitled  to  land,  shall  be  detained  for  examination  in  relation 
thd'cto  by  a  Board  of  Special  Inquiry";  which  is  practically  the 
same  provision  as  in  the  Act  of  March  3,  1893;  but  Section  25 
of  this  last  Act  goet^  further  and  is  more  stringent  than  is  the 
analagous  provision  of  the  Act  of  1893,  for  it  provides  that 
although  an  alien  m.ay  be  pennitted  to  land  upon  examination 
and  favorable  decision  by  an  immigrant  inspector,  yet  tliat  such 
decision  shall  be  "subject  to  challenge  by  any  other  immigra- 
tion officer,  and  such  challenge  shall  operate  to  take  the  alien 
whose  right  to  land  is  so  challenged,  before  a  board  of  s]:)ecial 
inquiry  for  its  investigation." 

Tliis  Board  of  Special  Inquity  s;hall  "consist  of  three  mem- 
bers" (Section  25)  selected  from  such  of  the  immigration  offi- 
cials in  the  serv'ice  as  the  Commissioner  General  of  Immigra- 
tion with  tlie  appro\'al  of  the  Secretary  of  the  Treasury,  shall 
from  time  to  time  designate  as  qualified  to  serve  on  such  boards. 
Under  this  Section,  such  Boards  are  given  "authority  t/)  deter- 
mine whether  an  alien  shall  be  allowed  to  land  or  be  deporteil." 

The  decision  of  this  Board  is  declared  bv  Section  10  of  the 

t.- 

Act  to  be  "final  as  to  the  rejection  of  aliens  afflicted  with  a 
loathsome  or  with  a  dangerous  contagious  disease,  or  with  any 
mental  or  physical  disability  which  would  bring  such  alien  Anth- 
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in  aiiy  of  the  exclud4?d  classes",  but  which  decision  must  ''Iw? 
based  upon  tlie  certificate  of  the  examining  medical  officers." 

With  the  exception  of  these  classes  referred  to,  all  other 
aliens  whose  right  to  land  is  denied  by  the  Board  of  Special  In- 
quiry, the  decision  of  two  members  of  which  shall  in  the  langu- 
age of  the  Act  "prevail  and  be  final",  have  a  right  of  appeal 
through  the  CommisBioner  of  Immigration  at  the  port  of  arrival 
and  the  CommissioneT  General  of  Immigration  to  the  Seeretarr 
of  the  Treasury,  whose  decision  shall  lien  b©  final.  (Section 
25.) 

The  right  of  appeal  Ls  also  given  to  any  dissenting  member 
of  the  Board  in  the  same  manner,  a  right  also  secured  under  the 
Act  of  1893. 

I  have  gone  very  fully  into  a  consideration  of  the  provisions 
of  the  Acts  of  Congress  in  order  to  ascertain  the  intent  of  Con- 
gress generally  in  restraining  certain  classes  of  alien  immigrant* 
from  cominig  into  the  United  States^  and  e&pecially  that  cla^e 
of  immigrants  induced  to  come  here  under  contract  or  promise 
of  labor.  I  cannot  express  more  clearly  the  motive  for  the 
original  Act  of  February  26th,  1385,  than  a^'bs  stated  by  Mr. 
Justice  Brown,  when,  sitting  as  a  District  Judge,  he  decided  the 
case  of  United  States  t\  Craig,  28  Fed.  P.  795,  an  action  to 
reeovei'  a  penalty  under  the  provisions  of  that  Act    He  said — 

"The  motives  and  history  of  the  Act  are  matters  of  common 
knowledge.  It  had  become  the  practice  for  large  capitalists  of 
tins  country  to  contract  ^vith  their  agents  abroad  for  the  ship- 
ment of  great  numbers  of  an  ignorant  and  servile  class  of  foreign 
laborers  under  contracts  by  which  the  employer  agreed,  uixm 
the  one  hand,  to  prepay  their  passage,  while,  upon  the  other, 
the  laborers  agreed  to  work  after  their  arrival  for  a  certain 
time  at  a  low  rate  of  wages.  The  effect  of  this  was  to  break 
down  the  labor  market  and  to  reduce  other  laborers  engaged  in 
like  occupations,  to  the  level  of  assisted  immigrants.  The  evil 
finally  became  so  flagrant  that  an  appeal  was  made  to  Congress 
for  the  passage  of  the  Act  in  que&tion,  the  design  of  which  was 
to  discountenance  the  migration  of  those  who  had  not  sufficient 
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means  in  their  own  hands  or  those  of  their  friends,  to  pay  their 
passage." 

Church  of  the  Hohf  Trinity  v.  U.  S.,  143  U.  S.,  P.  457;  U. 
S.  V.  Giirj,  95  Fed.  226. 

It  seems  to  be  clear,  not  alone  that  the  intent  of  Congress  was 
to  exclude  this  as  well  as  other  classes  of  undesirable  "alien 
immigrants",  but  that  it  designed  to  leave  the  final  decision  as  to 
their  ^*right  to  land"  in  the  United  States,  to  the  discretion  of 
the  immigration  officials,  with  a  right  of  final  appeal  to  the 
Secretary  of  the  Treasury.  Congress  had  plenary  power  to  do 
this.  Nlshimura  Ekiu  v.  V.  Sf.,  142  U.  S.,  651,  660;  Ililtow 
V.  Alerritt,  110  IT.  S.  97;  Bmson  v.  McMahan,  127  U.  S.  457; 
hi  re  Oteiam.lSQ  U.  S.  330;  Lee  Moon  Sing  v.  U.  ASf.,  158  U. 
S.  538,  547;  Yanmtaya  v.  Fislier^  Vol.  23,  Ad.  Sheets,  Am. 
L.  R  No.  12,  May  15,  1903. 

Counsel  for  plaintifp  contends  that  defendant  failed  to  prove 
that  the  Board  of  Special  Inquiry  which  considered  the  cases  of 
the  Koreans  was  a  legal  board,  or  constituted  under  conformity 
to  the  provisions  of  Section  25  of  the  Act  of  March  3,  1903. 
The  legality  of  the  organization  of  that  Board  is  not  a  matter 
necessary  to  be  passed  upon  by  this  Court  in  rendering  a  de- 
cision in  a  proceeding"  of  this  characfter. 

It  seems  to  be  settled  law  that  the  power  to  admit  or  reject 
aliens  claiming  the  right  to  land  in  United  States  territory  lies 
in  the  administrative  officers  acting  under  the  political  powers 
of  the  Government,  "except  so  far  as  the  judicial  department 
is  authorized  by  treaty  or  by  statute,  or  is  required  by  the  Con- 
stitution to  intervene."  Fok  Yung  Wo  v.  U.  fif.,  185  U.  S.  296. 
Under  the  Act  of  March  3,  1903,  this  power  has  been  granted 
by  Congix?€=s  to  a  s})ecial  board  of  inquiry. 

But  while  Oongrees  has  seen  fit  to  give  full  powers  to  exe- 
cutive officers  upon  this  question,  not  alone  of  admitting  but 
of  ex{>elling  aliens  (Sections  21  and  35  Act  of  March  3,  1903), 
yet  in  the  exercise  of  its  powers  *4t  may  call  in  the  aid  of  the 
judiciary  to  ascertain  any  contested  facts  on  which  an  alien's 
right  to  be  in  the  country  may  depend."  Lem  Moon  Sing  v. 
United  States,  158  U.  S.  538,  545. 
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Congress  knowing*  of  the  strong  efforts  made  to  bring  into 
the  country  this  low  grade  immigration  lalx)r,  and  feeling  that 
thei'e  had  been  and  might  be  in  the  future  many  ^successful 
evasions  of  the  vigilance  of  the  immigration  officers  (In  re 
Lificriy  52  Fed.  293)  substantially  pfnn'ided  by  Se<-tion  5  of  the 
Act  of  March  3,  1903,  tliat  every  jyerson  in  the  United  States 
should  be  constituted  a  committee  of  one  to  ascertain  if  the 
immigration  laws  had  been  violated  in  this  respect,  and  as  an 
inducement  to  due  vigilance  thereunder,  provided  that  ^uch 
ix^rson  could  bring  an  action  in  his  o\v^n  name  ^'and  for  ]}i-  own 
benefit"  to  recover  fi-om  the  pers>on  accused  of  violating  tlie  hiw 
the  sum  of  one  thousand  dollars  as  a  penalty  for  each  ajid  everj- 
such  offense.  Congress  provided  a  tribunal  for  the  re<?ovcry  of 
such  penalty  "in  tlie  Courts  of  the  United  States"  (Section  o 
of  the  Act)  and  further  prescribed  tliat  ''both  the  Circuit  and 
District  Courts  should  be  invested  with  full  and  concurrent 
jurisdiction  of  all  causeiS  civil  and  criminal  arising  under  any 
of  the  provisions  of  this  Act"  (Section  29).  Xo  restraint  is 
placeil  upon  the  judgment  of  the  courts  by  reason  of  the  pre- 
vious  action  of  the  administrative  branch  of  the  government, 
llie  question  at  issue  between  tlie  alien  and  the  govemuu^nt  in 
that  s}x?cia.l  inquiry  was  simply  one  of  the  alien's  right  to  land. 

Under  the  analagous  provisions  of  the  Act  of  February'  26th, 
1885,  as  amended  by  the  Act  of  March  3,  1891,  (StH*tion  13) 
both  the  Circuit  and  District  Courts  of  the  Unite<l  State:?  are 
given  jurisdiction  of  "all  causes  civil  and  criminal  arising  under 
the  provisions  of  this  Act."  Under  tliose  provisions  the  Circuit 
and  District  Courts  of  the  various  Districts  of  the  li^nited  States 
have  assumed  jurisdiction  in  suits  to  recover  these  penal tic-s  for 
alleged  violations  of  the  law.  See  IJ.  H.  v.  Craifj,  28  Fed.  Rep. 
795;  U.  S.  i\  Bornnmnn,  41  Fed.  Rep.  751;  [\  S,  r.  Edtjar, 
45  Fed.  Rep.  44;  U.  8,  r.  Gay,  SO  Fed.  Rep.  254;  hi  95  Fed. 
Rep.  227;  h'osenhery  r.  Union  Iron  Worl'S,  109  Fed.  Rep.  844; 
r;.  aS\  r.  McElroy,  115  Fed.  Rep.  252. 

Under  the  Act  of  March  3,  1903,  as  under  the  former  Act 
of  February  26,  1885,  the  United  States  as  well  as  any  private 
individual  may  be  a  party  in  suits  to  recover  this  penalty:  the 
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late  law  differing  in  this,  that  the  private  individual  bringing 
the  action  may  do  so  in  his  own  name  "and  for  his  own  benefit" 
thei-eby  making  a  somewhat  radical  change  from  the  Act  of 
1885. 

So  too,  the  Supreme  Court  of  the  United  States  in  construing 
Section  13  of  the  Act  of  March  3,  1891,  amendatory  of  the  Act 
of  February  26th,  1885,  and  identical  with  Section  29  of  the 
present  Act,  says: 

"Section  13,  by  which  the  Circuit  and  District  Courts  of  the 
United  States  ane  'invented  with  full  and  concurrent  jurisdic- 
tion of  all  causes  civil  and  criminal  arising  under  any  of  the 
provisions  of  this  Act',  evidently  refers  to  causes  of  judicial 
cognizance,  already  provided  for,  whether  civil  actioiu?  in  the 
nature  of  debt  for  peoialtio?  under  Sections  3  and  4  (of  die  Act 
of  1885)  or  indictments  for  misdemeanors  under  Sections  6, 
8  and  10.  Its  intention  was  to  invest  concurrent  jurisdiction  of 
such  causes  in  the  Circuit  and  District  Courts;  and  it  is  impos- 
sible to  construe  it  as  giving  to  the  courts  jurisdictiouj  to  deter- 
mine matters  which  the  Act  has  expressly  committed  to  the  final 
determination  of  executive  officers."  Nishiinura  Ekiu  v.  U.  /Sf., 
142  U.  S.  651,  664. 

I  am  of  opinion  that  this  Court  has  jurisdiction  to  hear  ac- 
tions arising  under  Sections  4  and  5  of  the  Act  of  March  3,  1903 ; 
and  the  decision  of  tlie  Board  of  Special  Inquiry  giving  to  thcFe 
Koreans  the  right  to  land,  is  not  a  bar  to  an  action  for  a  penalty 
for  bringing  them  unlawfully  into  the  UniU^d  States  brought 
under  the  said  provisions  of  that  Act.  U.  S.  ex  rel  Anderson 
r.  Burke,  99  Fed.  895,  900. 

Counsel  for  plaintiff  made  the  point  that  if  this  court  should 
ovemile  the  plea  in  bar  of  defendant,  judgment  should  be  at 
once  entered  against  the  defendant  for  the  amount  of  the  penalty 
sued  for  upon  the  ground  that  the  plea  in  bar  is  a  confession  and 
avoidance  under  the  rules  of  common  law  pleading;  and  that 
having  had  a  full  trial  upon  the  facts  prescnte<l  by  him  under 
said  plea,  defendant  cannot  under  the  pro^^sions  of  Section  1223 
of  the  Civil  Code  of  Hawaii,  (Civil  Laws  of  Hawaiian  Islands, 
1897)  continued  in  force  by  the  provisions  of  an  Act  of  Con- 

27— u.  s.  D. 
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gress  for  tlie  governmenit  of  the  Territory  of  Hawaii  (U.  S. 
Stats.  Vol  31,  p.  141)  plead  any  further.  Ooiinsel  contended 
further  that  this  court  is  bound  under  the  provisions  of  Section 
914  of  the  Revised  Statutes  of  the  United  States  to  co-nform  to 
the  practiise,  pleadings  and  forms  and  modes  of  proceedings  of 
the  courts  of  the  Territory  of  Hawaii.  TTnder  the  local  practisse, 
two  forms  of  answer  are  provided  by  Section  1223  of  the 
Oivil  Oode  of  Hawaii:  1.  "Admitting  all  the  facts  srtated  in 
the  petition  to  be  true  and  denying  that  they  are  sufficient  in 
law  to  support  the  plaintiff's  demand;  which  shall  form  an  issue 
of  law  to  be  determined  by  the  court;  or,  2,  Denying  the  truth 
of  the  facts  stated  in  the  petition,  which  shall  form  an  issue  of 
fact  to  be  determined  by  the  jury."  And  concluding  *'that 
after  either  of  these  answers  there  shall  be  no  further  pleading.'^ 
The  first  form  of  answer  called  for  under  this  Section  is 
practically  a  demurrer,  and  in  fact  Section  1229  of  the  Civil 
JjSl\vs  of  1897  of  Hawaii,  provides  that  it  shall  be  called  a  de- 
murrer. It  is  admitted  that  no  demurrer  was  filed  in  this  case. 
The  other  answer  called  for  "must  denv  the  truth  of  the  facts 
stated  in  the  }>etition,  which  shall  form  an  issue  of  fact,  to  be 
determined  by  the  jury."  'So  such  denial  was  interposed  in 
this  case  by  the  so-called  plea  in  bar. 

Tlie  provisions  of  Section  914  of  the  Kevised  Statutes  of  the 
Uniteil  States  are  not  mandatory  upon  tliis  Court;  on  the  con- 
traiT,  a  discretion  is  left  in  the  Court  as  to  whether  it  will  fol- 
low  technically  the  forms,  pleading  and  modes  of  procedure  of 
the  courts  of  tlie  territory.  Says  tlie  Supreme  Court  in  tlie 
ease  of  Indian  a  pvHs  c6  St,  Louis  Railroad  v.  Ilorst,  93  U.  S. 
291,  300,  301. 

"The  conformity  is  requinxl  to  be  'as  near  as  may  be' — not 
as  near  as  may  be  possible,  or  as  near  as  may  be  practicable. 
Tliis  indefijiitenoss  may  have  been  suggested  by  a  purpose;  it 
devolved  ajx^n  tlie  judges  to  be  affected  the  duty  of  construing' 
and  deciding,  and  gave  them  the  power  to  reject,  as  Oongre!a> 
doubtless  expe<*ted  tliey  would  do,  any  subordinate  provision  in 
.suoli  statutes  which,  in  their  judgment  would  unwisely  encuni- 
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ber  the  adininistratian  of  the  law,  or  tend  to  defeat  the  ends 
of  justice  in  their  tribunals." 

And  again,  in  the  case  of  Mexican  Central  Kailway  v.  Pinoh- 
ncj/,  149  U.  S.  194,  207,  the  Supreme  Court  further  says: 

"The  wonls  of  this  Section  ^as  near  as  may  be'  Avere  intended 
to  qualify  what  would  otherwise  have  beeai  a  mandatory  pro- 
vision, and  iiave  the  effect  to  leave  the  Federal  courts  some  de- 
gree of  discretion,  in  conforming  entirely  to  the  state  proce- 
dure. These  words  imply  that  in  certain  cases  it  would  not  be 
practicable,  without  injustice  or  inconvenience  to  conform  liter- 
ally to  the  entire  practise  prescribed  for  its  own  courts  by  a 
state  in  which  Federal  courts  might  be  sitting.'' 

A.sffociation  v.  Barry,  131  U.  S.  100;  Nndd  v.  BnrrowSy  91 
U.  S.  426;  Erstein  v.  Rothchild,  22  Fed.  61,  64;  O'GonncU 
r.  Reed  et  a/.,  56  Fed.  531. 

In  any  event,  it  may  be  doubted  whether  the  plea  in.terpoeed 
in  this  caee  was  in  conformity  mth  the  provisions  of  Section/ 
1223  of  the  Civil  I-aws  of  Hawaii.  I  am  not  inclined,  however, 
to  hold  with  plaintiff  that  this  is  such  a  plea  in  bar  as  is  con- 
sidered at  common  law  a  confession  and  avoidance;  but  it  is 
rather  in  the  nature  of  a  plea  in  estoppel  which  neither  admits 
nor  denies,  but  simply  relies  upon  some  matter  whicli  estops  the 
plaintiff  from  pui^uing  his  action. 

**A  special  plea  in  bar  alleging  matter  of  estoppel  neitlier  con- 
fesses nor  denies  the  truth  of  the  declaration,  though  like  other 
pleas  in  bar,  it  virtually  denies  the  right  of  action  by  denying 
the  plaintiff's  right  to  allege  the  facts  stated  in  the  declaration." 
Section  70,  Gould  on  Pleading,  4th  Ed.  Ch.  VI  Part  2,  p. 
317. 

Says  the  same  autlior,  on  Page  33  of  the  same  A\T>rk,  Cliapter 
2,  Sei-tion  39,— 

'*A  plea  to  the  action  being  an  answer  to  the  merits  of  the 
complaint,  always  goes  in  denial  of  the  alleged  right  of  action. 
iVnd  this  tlic  defendant  may  deny,  1,  by  denying  in  whole  or  In 
I^art,  the  allegations  in  the  declaration;  or  2,  by  alleging  ne^v 
nijatter  wliich  admits  tlie  truth  of  the  plaintiff's  allegations,  but 
goes  in  avoidance  of  them;  or  3,  by  pleading  matter  which 
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neither  admitting  nor  denying  any  of  the  facts  alleged  by  the 
pkintiff,  denies  his  legal  right  to  allege  them." 

It  seems  to  the  court  that  this  plea  in  bar  is  a  plea  in  estopjiel 
which  does  no  more  than  deny  the  plaintiff's  "legal  right"  to 
bring  this  action  by  setting  up  a^  a  bar  thereto,  the  decision  of 
the  Special  Board  of  Inquiry.     No  judgment  will  be  entered 

in  this  case  until  all  the  facts  are  heard  bv  the  court  on  the 

t,' 

merits.  The  plea  in  bar  is  therefore  overruled  Avith  costs  taxed 
againfirt  defendant;  the  defendant  being  further  given  five  days' 
time  in  which  to  plead. 


SINGURD  LANGAAS  v.  THE  BARKENTINE  "JAilES 
TUFT,"  her  apparel,  tackle,  etc. 

Decided:     July  2,  1903. 

1.  In  an  action  in  admiralty  in  rem  for  damages  for  injuries  sustained 
"by  a  seaman  on  board  the  barkentine  "James  Tuft/'  where  it  nv 
pears  that  said  seaman  was  thrown  down  on  the  deck  by  heavy 
seas  and  caught  under  a  spar  lashed  amidships,  which  spar  rose 
and  fell  upon  the  seaman,  breaking  his  thigh  bone;  it  being  claimed 
by  him  that  the  injury  was  due  to  the  Improper  placing  of  said  spar 
on  said  ship  and  in  the  insecure  lashing  of  the  same,  and  where  it 
was  shown  to  be  customary  to  place  such  spars  on  board  sailing 
vessels  to  be  used  in  case  of  emergencies;  Held,  that  while  there 
was  some  doubt  as  t6  whether  this  spar  was  properly  placed  cr 
securely  lashed  to  the  deck,  yet  in  the  absence  of  any  alleflmtion 
or  proof  of  either  incompetency  among  the  officers,  or  of  neglect 
in  providing  the  usual  number  of  men  required  to  man  the  vessel, 
or  of  unseaworthiness  in  any  particular,  the  accident  was  the  re- 
suit  of  the  perils  of  navigation,  and  resulted  from  the  risks  inci- 
dent to  libellant's  employment,  for  which  the  vessel  is  not  liable. 

2.  The  fact  that  the  master  of  the  vessel  was  a  part  owner  therein, 
held  not  material  in  the  absence  of  any  evidence  of  such  negligence 
as  would  entitle  the  libellant  to  damages  for  the  injury  primarily 
done  him. 

3.  The  maritime  law  is  sensitive  as  to  the  rights  of  seamen  and  rigot- 
ous  in  providing  for  their  protection.  When  injured  in  the  service 
of  the  ship,  or  disabled  by  illness  while  in  such  service,  they  arr^ 
entitled  to  be  cared  for,  and  cured  if  possible,  at  the  expense  of  the 
vessel;  and  where  that  duty  is  not  performed,  and  a  seaman  suf- 
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fers  ffom  the  neglect,  the  ship  is  liable  in  consequential  damages 
for  the  suffering  and  pain  caused  by  such  failure. 

4.  Where  on  a  voyage  from  Newcastle,  in  the  Colony  of  Australia,  to 
Honolulu,  in  the  Territory  of  Hawaii,  a  seaman  on  board  the 
"James  Tuft"  was  seriously  injured  by  having  his  thigh  broken, 
and  on  the  tw^elfth  day  after  such  accident  the  vessel  was  within 
sixty  miles  of  Papeete,  on  the  Island  of  Tahiti,  a  well-known  and 
settled  French  colony,  where  it  was  reasonable  to  suppose  medical 
and  surgical  aid  were  obtainabl«  for  the  injured  man,  but  the  Gap- 
tain  of  the  vessel  failed  to  put  into  such  port,  proceeding  instead 
on  his  voyage  to  Honolulu,  which  he  reached  nearly  three  weeks 
thereafter,  and  where  he  placed  the  injured  man  in  the  U.  S.  Ma- 
rine Division  of  the  Queen's  Hospital,  the  seaman  being  confined 
in  said  hospital  since  that  time  for  a  period  of  nine  and  one -halt 
months,  undergoing  two  severe  surgical  operations  on  '.he  injured 
leg,  and  being  shown  at  the  trial  to  be  a  cripplo  unable  i.o  walk 
without  the  aid  of  a  cane,  which  condition  is  due,  according  to  the 
testimony  of  a  leading  physician,  to  the  bone  being  allowed  to  gfD 
without  proper  surgical  treatment; 

Held,  that  the  master  of  the  vessel  was  guilty  of  gross  negligence  in 
failing  to  take  libellant  to  the  nearest  port,  which  in  this  instance 
was  Papeete,  on  the  Island  of  Tahiti,  for  surgical  aid  after  he  had 
been  wounded  in  the  service  of  the  ship,  for  which  negligence  libel- 
lant has  an  additional  and  different  cause  of  action  against  the 
vessel,  which  is  liable  in  consequential  damages. 

5.  Where  an  injured  seaman  was  left  at  a  hospital  in  the  city  of 
Honolulu,  the  vessel  on  which  he  was  injured  proceeding  on  her 
voyage  and  not  returning  to  the  port  of  Honolulu  until  nine  and  a 
half  months  thereafter,  the  seaman  during  all  of  that  time  being 
confined  in  the  hospital  undergoing  treatment  for  his  injuries,  Held, 
that  an  action  instituted  by  him  immediately  upon  the  return  of 
said  vessel  was  in  sufllcient  time  and  no  laches  is  shown. 

In  Admiralty.     Libel  in  rem  for   Damages   for   Personal 

Injuries. 

T,  MeCants  Steicarty  proctor  for  libellant. 
Rohertson  d  Wilder ,  proctors  for  respondent. 

Estt;e,  J.  This  13  a  libel  in  admiraltv  in  rem  filed  on  be^ 
half  of  a  seaman-  on  board  the  barkentine  "<Tames  Tuft",  for 
damagies  in  the  sum  of  ten  thousand  dollars  for  personal  in- 
juries sustained  on  board  said  barkentine,  through  the  alleged 
negligence  of  the  master  thereof.  The  complaint  also  asks  for 
general  relief.     The  facts  appear  to  be  these:     On  the  16th 
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day  of  July,  1902,  the  liMlant  shipped  on  board  the  said  l>ark- 
entine  for  a  voyage  from  Newcastle  in  the  Colony  of  Australia 
to  Honolulu  in  the  Territory  of  Hawaii,  leaving  IN^ewcastle  about 
the  19th  day  of  July,  of  said  year;  said  vessel  was  in  charge  of 
and  managed  and  contmlled  by  oaie  August  Friedberg,  acting 
as  master  thereof,  and  who  was  a  part  o'wner  in  said  ve9«?l  to 

the  eoctent  of  a  thirtv-second  interest  therein. 

■/ 

Before  leaving  Newcastle,  a  yard  spar  and  ako  one  other 
spar  were  placed  aboard  the  vessel  and  lashed  amidships.  After- 
wards and  before  the  accident  occurred  one  of  these  spars  was 
moved  forward  while  the  other  remained  in  the  original  posi- 
tion. Some  eighteen  days  out  from  Newcastle,  the  libellant 
was  ordered  to  "tighten  up  the  weather  braces  of  the  mainyard 
and  to  make  square  the  yard."  He  was  standing  near  the  rail 
prepairatory  to  doing  this,  and  was  working  at  the  braces,  when 
a  heavy  sea  washed  over  the  rail,  threw  him  down  on  the  deck 
and  this  yard  spar  lifted  up  by  the  heavy  gea  came  down  on  the 
foot  of  libellant,  when  another  sea  coming,  he  was  thrown  fur- 
ther under  the  spar  which  caane  down  heavily  on  his  knee,  and 
finally  falling  on  the  thigh  of  the  libellant  broke  it,  causing  in 
the  technical  language  of  Dr.  Oooper,  a  medical  expert  intro- 
duced by  libellant,  "a  fracture  of  the  upper  third  of  the  femur 
of  the  right  leg." 

libellant  was  pulled  out  from  under  the  spar  and  taken  to 
the  forecastle  first,  where  rude  sjJints  were  made  ready  and  his 
limb  set  by  the  Captain  \rith  what  little  knowledge  he  had.  He 
was  afterwards  removed  to  the  cabin  of  the  second  mate  and  a 
box  was  made  in  which  to  place  the  limb  so  that  in  the  words 
of  the  libellant  "it  would  not  roll."  There  libellant  remained 
until  the  vessel  reached  Honolulu  some  thirty  two  davs  later 
when  he  was  taken  to  the  United  States  Marine  Division  of  the 
Queen's  Hospital  where  he  has  continued  to  remain  for  the 
I)eriod  of  nine  months  and  a  half,  not  yet  being  discharged  from 
said  hospital.  During  this  period  of  time,  he  has  undergone  two 
severe  surgical  operations,  after  one  of  which  he  remained  in 
bed  six  weeks,  and  after  the  second  operation  three  months, 
both  being  necessitated  by  the  condition  of  the  thigh,  as  a  result 
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of  the  injury.  The  Oaptam  of  the  vessel  after  paying  the 
libellant  what  he  deemed  the  balance  of  wages  due  him  for  the 
voyage  and  placing  him  in  this  hospital,  left  Honolulu  and 
sailed  for  Puget  Sound  and  did  not  return  to  Honolulu  umtil  at 
or  about  the  time  of  the  eommencememt  of  these  proeeedingSy 
having  been  on  one  other  voyage  since  the  accident  and  havinig^ 
no  one  of  the  original  crew  with  him  excepting  his  present  fir&t 
mate.  The  libellant  as  a  result  of  the  accident  is  a  cripple 
walking  with  great  difficulty  and  even  then  only  \nth  the  aid 
of  a  cane.  The  rig^ht  leg  is  deformed  and  fully  three  inches 
shorter  than  the  other  one. 

When  the  accident  occurred,  the  vessel  was  1700  miles  from 
?fe\\nca&tle,  770  miles  from  Auckland  and  1600  miles  from  the 
Island  of  Tahiti.  On  the  twelfth  day  out  after  the  accideoit 
occurred,  the  vessel  was  within  sixty  miles  of  Tahiti  and  en- 
joying fine  weatlier.  They  were  at  this  time  nearly  three  weeks' 
sailing  distance  away  from  Honolulu,  as  it  took  nineteen  days 
to  reax?h  this  port. 

It  is  not  claimed  that  libellant  contributed  at  all  to  his  injury. 
Under  the  pleadings  and  proof  in  this  case,  t\vo  questions  are 
presented.  First.,  as  to  whether  the  injury  to  libellant  was  due 
in  the  first  instance  to  the  negligence  of  the  captain  of  the  ves- 
sel by  tlie  improper  placing  and  insecure  lashing  of  the  spars^ 
a  part  of  the  apparel  of  the  vessel,  for  which  negligence  the 
owner  is  liable;  and  second,  as  to  the  neglect  of  the  captain  of 
the  vessel  after  the  injury  occurred  to  libellant,  in  not  putting 
in  to  the  nearest  port  on  the  Island  of  Tahiti  for  surgical  aid 
for  him. 

Among  the  duties  which  the  owner  of  a  vessel  owes  to  its 
crew,  are  to  see  that  the  vessel  is  seaworthy  in  all  particulars; 
that  it  is  pro\dded  witli  all  the  necessary  appliances  for  the  safety 
of  the  ship  and  of  the  men;  that  the  ship  is  properly  manned: 
and  provided  with  proper  food  supplies;  and  further  that  in 
case  of  sickness  or  injury  of  any  member  of  the  crew^,  that  he 
shall  be  given  proper  care  and  medical  at  tendance.  For  a 
failure  in  the  performance  of  any  one  of  the?e  duties,  the  o\\Tier 
of  the  ship  is  liable. 
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I  do  not  think  under  the  evidence  produced  in  tbis  case,  that 
there  has  been  shown  any  njeglect  of  any  of  these  positive  duties 
on  the  part  of  the  owner  of  the  bai'kentine,  except  the  last, 
that  requiring;  proper  care  and  meiiical  attendance.  There  is 
no  allegation  or  proof  of  any  incompetency  among  the  officers; 
no  allegation  or  proof  of  any  neglect  in  providing  the  usual 
number  of  men  required  to  man  the  vessel,  and  none  of  any 
uneeaworthinees  in  any  particular.  It  is  true  these  spars  were 
placed  aboard  the  vessel  at  Newcastle,  but  it  appears  from  the 
wiedght  of  the  evidence  that  it  is  usual  and  customarv'  to  place 
spare  of  the  character  described  on  board  sailing  vessels  to  he 
used  in  case  of  emergencies.  There  is  some  doubt  in  my  mind 
as  to  whether  these  spars  were  properly  fastened  or  securely 
lashed  to  the  decks.  The  libellant  testified  that  on  the  day 
before  the  accident  occurred  one  of  these  spars  had  been  moved 
forward,  and  that  by  such  removal  the  center  lashings  of  the 
remaining  spar  were  taken  off,  which  spar  was  then  only  fai?t- 
ened  at  either  end  by  lashings  secured  to  ring  bolts  attached 
to  the  main  and  after  hatches,  leaving  the  center  loose.  This 
testimony  is  oon/tradicted  by  that  of  the  captain  and  the  present 
first  officer  of  the  ship,  both  of  whom  claim  that  the  fact  that 
the  spar  raised  as  far  as  the  lashings  would  allow  it  was  due 
to  the  heavy  seas  and  the  slackening  of  the  rope  occasioned  by 
the  constant  wetting.  It  is  common  knowledge  that  water  will 
cause  rope  to  stretcth.  The  weather  had  been  bad  and  on  the 
day  of  the  accident  was  very  stormy  with  high  seas,  which  swept 
the  deck.  The  ship  had  1800  tons  of  coal  on  board  while  its 
measurement  was  only  1000  tons.  The  vessel  was  therefore 
loaded  to  her  full  capacity.  I  do  not  feel  at  all  certain  as  to 
thei*e  being  any  negligence  on  the  part  of  the  captain  or  other 
officers  of  the  ship  in  respect  to  causing  the  injury.  I  am  in- 
clined to  believe  that  the  accident  was  tlie  result  of  the  perils 
of  navigation,  and  resulted  from  one  of  the  risks  incident  to 
libellant'i?  employment  for  which  the  vessel  is  not  liable. 

In  the  case  of  the  City  of  Alevandria^  17  Fed.  «390,  in  an 
action  for  damages  for  injuries  sustained  by  a  seaman  who,  in 
endeavoring  to  obe\^  an  order,  fell  down  an  open  hatchway, 
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and  who  elainued  his  injuries  were  due  to  the  negligence  of  the 
ship's  oflfieers,  the  Court  held: 

"Whatever  negligence  there  was, — ^w'hether  in  leaving  the 
hatches  uncovered  or  in  not  notifying  the  libellant  as  he  went 
down, — ^was  negligence  on  the  part  of  those  on  board  the  ship 
and  in  no  way  traceable  to  the  ownei^  themselves.  It  was  neg- 
lect of  the  office!^  or  men.  aboard  in  the  performance  of  their 
ordinary  duties;  a  neglect  ag)ainst  which  the  owners  could  not 

jx)96ibly  guard The  navigation  of  a  ship  from  one  port 

to  another  constitutes  one  common  undertaking  or  employment, 
for  which  all  tlie  ship's  company  in  their  several  .•ftations  are 
alike  employed.  Each  is  in  some  way  essential  to  the  other  in 
furtherance  of  the  common  object,  viz:  the  prosecution  of  the 
voyage.  Each  one,  therefore,  upon  the  principles  laid  down  in 
the  common  law  courts,  takes  the  risk  of  any  negligence  in  the 
performance  of  his  duties  by  any  of  his  associates  in  the  common 
employment." 

Olson  V.  Oregon  Coal  &  Navigation  Co.y  96  Fed.  109;  Id. 
104  Fed.  C.  C.  A.  292. 

In  this  latter  case,  both  in  the  District  Court  and  upon  appeal 
to  the  Circuit  Court  of  Appeals,  it  was  held,  "That  while  it  is 
tru^  the  master  of  a  ship  is  a  servant  of  a  higher  grade  than  that 
of  a  seaman,  and  represents  the  owner  in  respect  to  the  personal 
duties  and  obligations  which  the  latter  owes  to  the  seaman,  still 
in  all  matters  pertaining  to  the  navigation  of  the  ffhip,  the  master 
and  the  seaman  are  fellow  servants  engagied  in  one  common  em- 
j)loyment  and  each  assumes  the  risk  of  the  other's  negligence 
in  the  discharge  of  the  duties  incident  to  such  common  employ- 
ment." 

Gabrielmn  v.  Waydell,  135  N.  Y.  1;  tUcarf  v.  MHcalf,  107 
N.  Y:  211;  Longhhm  v.  State,  105  N.  Y.  159;  City  of  Nor- 
milk,  55  Fed.  98. 

It  may  be  that  some  qualification  of  this  rule  should  bo  made, 
where,  as  in  this  case,  the  master  is  a  part  o^vner  of  the  vessel, 
but  I  do  not  deem  it  necessary  to  discuss  that  point,  as  it  is?  not 
in  any  view  decisive  of  the  case,  believing  as  I  do  that  there  was 
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no  such  neglige/nce  shown  as  wooild  entitle  the  lil^ellant  to  dam- 
ages for  tlie  injuxy  primarily  done  him. 

But  whatever  I  may  hold  as  to  the  failure  of  libellant  to  sus- 
tain his  claim  for  damages  against  the  ship  l>y  reason  of  the  neg- 
ligence of  the  ship's  officers  in  causing  the  injury,  which  was 
not  made  clear,  there  is  no  doubt  whatever  but  what  he  is  en- 
titled to  damages  for  the  gross  negligence  of  the  captain  in  fail- 
ing to  put  into  the  nearest  port  at  the  time  of  the  injury  or  as 
soon  thereafter  as  it  was  possible  to  do  so,  to  g^t  proper  surgical 
aid  for  this  man.  This  was  the  positive  duty  of  the  captain  of 
the  vessel,  irrespective  of  any  sacrifice  of  time  or  risk  to  cargo, 
"it  wras  a  burden  which  the  law  imposes."  Broicn  v.  Ovrrfou^ 
1  Sprague  462,  Fed  Case  No.  2024;  The  IroqvolSy  113  Fed. 
964;  Whitney  v.  Olsoriy  108  Fed.  292;  The  Troj/y  121  Feil  901. 

The  maritime  law  is  sensitive  as  to  the  rights  of  seamen  and 
rigorous  in  providing  for  their  protection.  When  injured  in  the 
service  of  the  ship,  or  disabled  by  illness  while  in  such  sor^-ice, 
they  are  entitled  to  be  cared  for  and  cured  if  possible  at  the  ex- 
pense of  the  vessel;  and  where  that  duty  is  not  perfbrme<l  and 
the  seaman  suffers  from  the'  neglect,  the  ship  is  liable  in  dam- 
ages for  tlie  suffering  and  pain  caused  by  such  failure.  Couch  r, 
iSteely  77  Eng.  Oom.  L.  402 ;  Brami  v.  Ovcj^ton,  1  Sprague,  462 ; 
Fed  Oases  Xo.  2024;  TmiUnson  t\  Ilewett,  2  Saw.  278;  Whit- 
ney V.  Ohotiy  108  Fed.  292;  The  Troop,  118  Fed.  769. 

But  what  are  the  uncontradicted  facts  in  this  case?  The  caj> 
tain  admits  the  injury;  he  knew  the  man's  thigh  ^\'as  broken;  he 
admits  that  he  attempted  to  set  it  He  must  have  known  of  the 
dangerous  probabilities  that  might  ensue  through  lack  of  proper 
surgical  atendanee  therefor.  Even  if  the  thigh  had  been  set 
properly  it  would  be  almost  impossible  for  the  Iwnes  to  knit  on 
ship  board  OAving  to  the  constant  movement  of  tlie  vessel.  Tlie 
captain  testified  that  at  the  time  of  the  accident,  "the  ship  w«s 
in  latitude  44-55  south;  longitude  168-30  w.  which  would  be 
from  Auckland  approximately  770  miles."  Tliat  they  were  some 
1500  miles  from  Tahiti,  and  "1700  miles  from  K'ewcastle."  It 
may  be  true  tliat  it  was  too  rougji  and  stormy,  as  he  stated,  to 
go  back  to  Auckland  or  to  Newcastle,  but  the  Island  of  Tahiti 
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was  directly  in  the  line  of  this  veeeel's  voyage,  and  on  the  twelfth 
day  after  the  injury,  the  vessel  was,  as  testified  to  by  Captain 
Friedberg,  within  "60  miles  of  the  Island  of  Tahiti,"  and  they 
were  then  enjoying  what  he  calls  "fine  weather."  The  libellant 
all  this  time  was  lying  in  his  berth  with  his  leg  encased  in  a 
wooden  box,  subject  to  further  injury  by  the  shaking  up,  due 
to  the  oonstant  movement  of  the  vessel.  Honolulu  was  over  two 
thousand  miles  away,  but  no  attempt  was  made  by  the  captain 
to  make  this  near  port  of  Tahiti  although  he  had  still  before  him 
a  three  weeks  sail  to  HaAvaii.  Papeete,  on  the  Island  of  Tahiti, 
a  well  knowTi  and  settled  French  colony,  was  within  a  few  hours' 
run  of  his  vessel,  where  it  was  reasonably  certain  he  could  have 
obtained  surgical  attention  for  this  injured  man.  It  is  common 
knowledge  that  there  are  many  medical  men,  and  both  civil  and 
naval  surgeons,  at  Papeete,  which  is  the  commercial  emporium 
for  the  products  of  the  South  Sea  Islands.  (See  Annua  ire  de 
Taliiti  of  1892,  a  government  publication).  Yet  in  defiance  of 
the  established  rules  of  the  maritime  law  and  the  commonest 
dictates  of  humanitj^,  the  captain  of  this  vessel  instead  chooses 
to  carry  this  maimed  seaman  on  through  these  tropic  seas  for 
nearly  three  weeks  longer  deprived  of  the  medical  attention 
which  he  was  entitled  to  have  under  the  law,  and  wliich  was 
practically  withili  his  reach.  The  fact  that  libellant  did  not  com- 
plain or  insist  upon  his  rights  in  this  particular,  can  make  no 
difference  as  to  what  the  duty  of  the  captain  of  the  ship  was  in 
the  premise©.     The  Iroquois,  113  Fed.  964. 

Thirty-two  days  after  the  injury  the  ship  reached  the  port  of 
Honolulu,  where  libellant  was  taken  ashore  and  placed  in  the 
United  States  Marine  Division  of  the  Queen's  Hospital  where  he 
has  lain  ever  since  suffering  from  this  injury,  and  from  the  pain 
incident  to  two  severe  surgical  operations  upon  the  injured  leg, 
which  have  kept  him  confined  in  that  h>ospital  for  nine  months 
and  a  half,  nearly  five  months)  of  that  time  lying  in  bed,  unable 
to  walk  or  do  anything  to  help  himself. 

The  leg  is  deformed  and  three  inches  shorter  than  the  otlier 
leg,  and  libellant  is  permanently  disabled  thereby  from  follow- 
ing his  chosen  vocationi  of  a  seaman,  for  he  is  deprived  of  the 
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power  of  free  locomotion,  walking  only  with  great  difficulty  and 
then  only  with  the  aid  of  a  cane.  According  to  Dr.  Cooper,  a 
well  kno\\Ti  and  reputable  surgeon  of  Honolulu,  introduced  as 
an  expert  witness,  he  is  permanently  injured,  although  there  is 
a  possibility  that  by  undergoing  still  another  sui^cal  operation, 
the  deformity  of  the  leg  might  be  decreased  a  little  and  the  leg 
rendered  more  serviceable,  but  which  operation  would  cost  ?¥>me- 
thing  like  $500.  But  the  cause  of  the  present  condition  of  the 
leg,  in  the  language  of  Dr.  Cooper,  is  due  to  ^'the  bone  being 
allowed  to  go  withoiit  proper  surreal  treatment" 

It  seems  reasonable  to  suppose  that  if  the  captain  of  this  ship 
had  done  his  duty  and  taken  libellant  into  Papeete  on  the  Island 
of  Tahiti,  he  might  have  been  saved  the  present  hopeless  con- 
dition of  his  leg,  and  have  been  able  to  have  had  such  treatment 
as  would  have  enabled  him  to  use  the  leg  in  his  work  as  a  sailor. 
In  any  event,  he  wquM  have  been  spared  some  of  the  suffering 
and  pain  which  he  has  endured  for  the  pa^  eleven  months  since 
the  injury  occurred. 

There  is  no  contradiotiom  of  the  fact  that  libellant  was  a  strong, 
hardy  seafaring  man  of  twenty-three  when  he  signed  aboard  this 
ship.  He  is  now  so  far  as  his  vocation  goes,  a  physical  wreck. 
He  has  no  education  which  would  aid  him  m  doing  work  other 
than  manual,  and  he  is  now  deprived  of  the  power  to  do  tBe  lat- 
ter, at  least  along  the  lines  he  had  chosen  and  which  brought 
him  an  adequate  return.  He  was  earning  from  twenty  to  thirty 
dollars  a  month  as  an  able-bodied  seaman ;  some  twenty  dollars  a 
month  while  in  the  services  of  the  vessel  on  which  he  was  in- 
jured. 

I  am  forced  to  believe  that  his  present  condition  is  due  to  the 
neglect  and  misconduct  of  the  captain  of  the  barkentine  in  fail- 
ing to  take  libellant  after  he  had  been  wounded  in  the  service  of 
the  ship,  to  the  nearee*  port  for  medical  aid.  For  this  neglect, 
libellant  has  an  additional  and  different  cause  of  action  against 
the  vessel,  because  a  legal  obligation  to  him  had  arisen  to  afford 
him  suitable  care  and  nursing.  In  the  absence  of  this,  the  ship 
is  liable  in  consequential  damages.  The  City  of  AlexaJidrioif 
17  Fed.  390.    It  is  competent  for  this  Court.,  under  the  prayer 
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for  general  relief  in  the  libel,  to  afford  him  such  damage?.  Tlie 
Troy,  121  Fed.  901. 

There  has  been  no  laches  on  the  part  of  libellant  in  bringing 
this  suit.  The  vessel  has  been  without  this  jurisdiction  since  the 
libellant  was  brought  therein,  and  he  has  been  in  the  hospital  ever 
since.  As  soon  as  this  vessel  returned  to  this  port,  libellant  in- 
stituted his  action,  which  is  within  due  time.  The  H^linijsbyj  ll6 
Fed.  227. 

I  do  not  tliink  that  the  sum  of  $2500  is  an  unreasonable 
amount  to  allow  libellant  in  full  of  all  damages  of  every  kind  in 
view  of  all  the  circumstances  of  this  case;  and  that  sum  is  al- 
lowed  him,  together  with  costs  of  suit. 

Let  judgjnent  be  entered  accordingly. 


SAMUEL  GOURLEY    AND    REDMOND  P.  DORAN  v. 
MATSON  NAVIGATION  COMPANY,  a  corporation. 

Decided:    July  25,  1903. 

1.  Upon  the  trial  of  a  libel  in  personam  against  the  owner  of  a  steam 
vessel  for  wages  due  libellants  and  for  damages  for  breach  of  con- 
tract, where  it  appeared  that  libellants  had  been  engaged  by  one 
Baker,  acting  as  the  agent  of  the  defendant  for  this  transaction 
alone,  to  go  from  Honolulu  to  Hilo  to  take  charge  of  the  steam  ves- 
sel "Gounselman:"  and  bring  her  down  to  Hilo  as  ciaptaln  and  first 
officer  respectively,  but  upon  arriving  at  Hilo,  where  the  vessel  lay, 
one  Quard,  the  agent  of  the  defendant  in  eharge  of  the  vessel  there, 
refused  to  recognize  the  employment  of  the  libellants  in  the  capaci- 
ties indicated,  or  at  all ;  Held,  that  under  the  facts  as  shown  in  this 
case,  the  employment  of  the  libellants  was  within  the  scope  of  the 
authority  of  Baker;  that  the  contract  was  for  libellants  to  go  to 
Hilo  and  bring  the  "Gounselman"  to  Honolulu;  and  upon  the  failure 
of  the  defendant  to  carry  out  Its  part  of  the  contract  through  the 
action  of  its  agent  at  Hilo,  a  right  of  action  accrued  to  libellants 
to  recover  damages  for  such  breach. 

2.  It  is  a  well-known  principle  of  the  admiralty  law  that  when  a  sea- 
man is  discharged  before  the  commencement  of  the  voyage,  he  is 
entitled  not  alone  to  his  wages,  hut  to  a  reasonable  measure  ot 
damages,  for  which  the  owners  of  the  ship  are  liable. 

3.  Claims  for  wages  are  very  highly  favored  by  courts  of  admiralty; 
and  discharges,  unless  for  more  serious  reasons  than  appear  from 
the  facts  in  this  case,  are  not  to  be  Justified. 
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In  Admiralty.    Libel  in  personam  foe  Wages  and  Damages 

FOR  Bre-vch  of  Contract. 

J,  J.  DunnCj  attorney  for  libellants. 
Holmes  d  Stanley,  attorneys  for  defendant. 

EsTEE,  J.  This  is  a  libel  in  persofiam  for  wages  due  to  libel- 
lants  from  the  corporation  defendant  and  for  damages  for  breech 
of  the  contract  between  defendant  and  libellajitd. 

The  facts  appear  to  be  these:  The  owner  of  the  steam  vessel 
"Charles  Connpelman"  wanted  to  run  her  over  from  Hilo,  on 
the  Island  of  Hawaii,  to  Honolulu,  on  the  Inland  of  Oahu,  a 
distance  of  some  two  hundred  and  twenty-nine  miles,  to  place 
said  steam  vessel  on  the  ways  for  repairs,  and  she  had  to  be 
properly  officered  for  that  purpose.  Mr.  Guard,  the  agent  of  tlie 
defendant  at  Hilo,  wrote  from  there  to  Mr.  Baker  in  Honolulu, 
direoting  him  to  hire  for  him  an  assistant  engineer  and  a  firet 
officer  who  would  have  proper  papers  to  take  the  vessel  down 
to  Honolulu.  Mr.  Baker,  on  the  eighth  of  June,  engaged  Cap- 
tain Redmond  P.  Doran  to  act  as  the  first  officer  of  said  vessel, 
and  agreed  to  send  him  over  to  Hilo  on  the  "Kinau,"  leaving 
on  tlie  9th.  On  the  moniing  of  the  9th  of  June,  Captain  Doran 
said  to  Mr.  ]kker,  that  as  Captain  Petersen,  then  in  command  of 
the  "Couneelman,"  was  not  a  member  of  the  Masters'  and  Pilots' 
Association  that  he  did  not  tliink  he  could  sail  under  him  as  first 
officer.  Whereupon,  Baker  told  him  to  geit  someone  else  to  go 
vntli  him  as  first  officer  and  he  could  go  as  captain.  Gourley,  the 
other  libellant,  was  found  and  agreed  to  go.  Baker  testified  that 
he  engaged  Doran  to  act  as  the  captain  of  the  "Oounselman"  on 
the  contemplated  trip  and  Gourley  as  mate  for  the  same  trip. 
Ho  paid  their  passage  to  Hilo  on  the  "Kinau." 

When  libellants  reached  Hilo,  (juard  said  that  he  did  not  wish 
a  captain;  that  he  could  get  a  mate  in  five  minutee,  which  he 
proceeded  to  do,  and  refused  to  consider  the  libellants  as  en- 
gaged to  make  tlie  run  to  Honolulu  for  that  trip.  Libellanta  then 
took  passage  on  the  "Kinau,"  returning  to  Honolulu,  each  guar- 
anteeing to  pay  the  transportation  of  $12.50  apiece  and  passage 
was  granted  them  on  thcwo  terms  through  the  courtesy  of  the 
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Wilder  Steams*liip  Co.,  as  they  would  otlierwdse  have  been 
stranded  ait  Hilo,  some  two  hundred  odd  miles  from  their  home 
port.  When  they  reached  Honolulu,  on  the  13th  of  June,  they 
went  to  Mr.  Baker  for  their  pay;  he  said  he  would  ^vrite  to 
Guard.  They  waited  for  the  return  mail  from  Hilo  on  the  20th, 
when  they  were  informed  by  Baker  that  he  oould  not  pay  them 
and  that  they  would  have  to  wiait  to  get  the  decision  of  Mr.  Matr 
soo,  the  president  of  the  defendant,  to  whom  the  matter  had  been 
referred.  They  \\'aited,  and  on  the  29th  of  June  they  were  finally 
told  that  the  company  would  not  make  any  settlement  with  them, 
and  this  suit  was  instituted. 

Mr.  Baker  tesrtified  at  the  trial,  that  Captain  Doran  told  hun 
that  Captain  Petersen,  then  4n  charge  of  the  "Counselman," 
^vas  not  a  member  of  the  Masters'  and  Pilots'  A^eociation  and  he 
could  not  take  the  position  of  mate  under  him.  Captain  Parker 
and  Captain  Seiko,  who  were  present  at  the  time,  both  said  that 
Captain  Petersen  wias  not  a  member  of  the  Association  referred 
to.  '*I  requeeted,"  said  Baker,  "that  he,  Captain  ]>oran,  go  and 
get  some  other  person  who  had  a  mate's  papers  to  go  up  mth  him 
and  bring  tlie  vessel  down.  I  did  tliat  because  the  Inter-Tsland 
telegraph  was  not  working  tliat  day,  and  so  I  could  not  com- 
municate with  Hik).  I  had  received  advices  to  telegraph  Mr. 
Guard  of  the  sailing  of  the  ^Kinau,'  and  advise  him,  Guai'd,  of 
*  the  sailing  of  the  men  to  bring  the  ship  down." 

"(J.      By  the  Court:     So  you  engaged  them  both? 
A.    Yes;  I  wrote  Guard  on  June  9th. 
Q.     By  the  Court:     They  knew  then? 
A.     Yes. 

Q.     The  men  went  at  your  request? 
A.     Yes. 

Q.     To  bring  the  ship  from  Hilo  to  this  port? 
A.     From  Hilo. 

Q.     They  had  no  other  engagement  than  to  bring  the  ship 
from  Hilo? 
A.     Just  the  voyage  from  Hilo  to  Honolulu. 
Q.     By  Judge  Stanley:     Had  you  at  any  of  the  times  men- 
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tioned  in  the  libel,  any  connection  with  the  Matson  Navigation 
Company,  except  in  the  hiring  of  these  men  for  the  company^ 
A.  No,  sir." 

So  he  further  testified  in  reply  to  a  question  by  Mr.  Dunne: 
"Q.     You  said  you  employed  both  Doran  and  Gourley? 

Q.  As  I  understand  it,  you  employed  both  of  them  after 
you  learned  that  if  Captain  Doran  went  as  mate  there  might  be 
trouble  with  the  Association  on  account  of  Captain  Petersen  not 
being  a  member  of  the  Masters'  and  Pilots'  Association — is  that 
correct? 

jo.,      jl  es« 

Q.  Then  it  was  that  you  employed  both  of  them,  that  is  coi^ 
rect? 

A.     Tliat  is  correct. 

Q.     You  employed  Doran  m  master  and  Mr.  Gourley  as  mate? 

A,     Yes." 

It  seems  perfectly  clear  to  the  Court  that  Mr.  Baker  hired 
Doran  and  Gourlev  in  the  capacities  claimed  bv  them.    He  knew 

f  A.  b> 

that  a  man  had  to  have  a  license  from  the  United  States  to  act 
as  captain  or  mate  of  any  steam  vessel  plying  between  these 
islands,  and  he  was  informed  by  both  Captains  Parker  and  Seike 
that  the  captain  of  the  "Couneelman"  was  not  a  member  of  the 
Association,  and  so  he  thought  he  would  send  two  licensed  men 
over  to  bring  this  vessel  down.  There  was  doubtless  some  mis- 
understanding between  Gourley  and  Baker,  but  Baker  evidently 
tliought  he  was  acting  within  his  discretion  when  he  did  this.  In 
fact,  Guard  had  written  him,  "You  are  to  have  full  charge  of 
the  boat;  telegraph  me  when  the  men  will  be  here."  Defendant's 
Exhibit  2. 

The  law  is  not  very  technical  in  the  matter  of  the  hiring  of 
seamen  to  serve  on  sliort  voyages  on.  vessels  engaged  in  the  coastr 
ing  trade,  and  I  am  compelled  to  believe  from  all  the  circum- 
stances of  the  case,  that  Mr.  Baker  was  acting  within  the  scope 
of  his  ix>weTs  when  he  eng;aged  libellants  in  this  case;  and  that 
they  were,  therefore,  wrongfully  discharged  by  Guard,  the 
agent  of  the  company  at  Hilo.    Claims  for  wages  are  very  highly 
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favored  in  courts  of  admiralty  and  discharges  unless  for  more 
serious  reasons  than  appear  from  the  facts  in  tliis  case,  are  not 
to  be  justified.    The  Idkhour,  63  Fed.  108. 

These  libellants  went  over  to  Hilo  in  good  faith  and  they  were 
ready  and  willing  to  go  to  work  on  the  "Counsolman"  in  their 
respective  capacities  of  captain  and  mate  for  the  purpose  of 
bringing  the  ''(>>nnselman"  from  Hilo  to  Honolulu.  This  was 
the  character  of  the  contract  into  which  they  entered;  and  upon 
the  failure  on  the  part  of  defendant  to  carn^  out  its  part  of  said 
contract,  tJirough  the  actions  of  its  agent  at  Hilo,  a  right  of 
action  accrued  tie  libellants  to  recover  damages  for  such  breach. 
Pieree  v.  Temies^ee  Coal  <t  Riiilroad  Co,,  173  U.  S.  1,  15. 

It  is  a  well  known  principle  of  the  admiralty  law,  that  when 
a  seaman  is  discharged  before  the  commencement  of  the  voyage, 
he  is  enititled  not  alone  to  his  wages,  but  to  a  reasonable  measure 
of  damages  for  which  the  owners  of  the  ship  are  liable.  Ifindr 
nuin  V.  ShaWy  2  Pet  Adm.  264,  Fed.  Case  'No,  6514;  Hart  v. 
Littlejohn,  I  Pet  Adm  115,  Fed.  Case  No.  6153;  Woolf  v. 
Oder,  2  Pet  Adm.  261,  Fed.  Case  Xo.  18,027;  The  Ocean 
tiprayy  4  Sawy.  105. 

It  appears  from  the  facts  in  this  case  that  the  time  consumed 
by  the  libellants  in  going  from  Honolulu  to  Hilo,  in  pureuance 
of  this  contract  and  return  to  Honolulu  was  five  davs.  Under 
the  oontract,  Doran  was  to  be  paid  at  the  rate  of  $150  a  month, 
or  $5  a  day,  and  Gourley  at  $90  a  month,  or  $3  a  day,  the  regular 
Association  Avages  for  master  and  first  officer  of  vessels.  I,  there- 
fore, allow  Doran  $25  and  Gourley  $15  for  the  amount  which 
would  have  been  actually  paid  them  if  the  contract  had  been  ful- 
filled. Each  of  s^id  libellants  has  made  himself  responsible  for 
the  ooet  of  transportation  from  Hilo  to  Honolulu,  at  the  rate  of 
$12.50  apiece.  I  will  allow  each  of  them  that  amount  in  addi- 
tion to  the  $25  and  $15  respectively. 

As  Avas  said  by  the  Supreme  Court  of  \he  United  States  in 
the  case  of  U,  8.  i\  Bader,  110  U.  S.  338— 

"Unless  there  is  some  artificial  rule  which  has  taken  the  place 
of  natural  justice  in  relation  to  the  measure  of  damages,  it  would 

28— u.  s.  D. 
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seem  to  be  quite  clear  that  the  claimant  ought  at  lea:?t  to  be  mad© 
Avtole  for  his  losees  and  expenditures." 

In  addition  to  tlie  foregoing,  I  mil  allow  each  of  the  libellants 
the  sum  of  twenty  dollars  in  full  of  all  damages  for  the  delay  in 
the  settlement  of  their  just  claims  against  the  defendant  corpo- 
ration, wliioh  delay  was  utterly  unreasonable  under  the  circum- 
stances of  this  case,  I  shall  allow  nothing  for  room  rent  or  ))oerd 
during  the  period  after  the  arrival  of  the  libellanls  in  Ilonolulu 
and  the  institution  of  this  suit  To  Doran,  therefore,  the  full 
sum  of  $57.50  is  allowed;  to  Grourley,  the  full  sum  of  $47.50: 
together  with  costs  of  suit. 

Let  a  decree  be  entered  in  accordance  herewith. 


IN  THE  MATTER  OF  THE  APPLICATION  OF  LEE 
CHEE  HING  FOR  AND  ON  BEHALF  OF  JUXG 
HUNG,  for  a  writ  of  habeas  corpm. 

Decided:     August  1,  1903. 

1.  In  an  application  for  a  writ  of  habeas  coi'pus  made  and  signed  by  a 

Chinese  person  on  behalf  of  a  Chinese  woman,  where  the  allega- 
tions  of  the  petition  show  that  the  woman  is  forcibly  detained  in  a 
house  belonging  to  the  respondent,  and  restrained  therein  througn 
fear  of  him.  and  compelled  by  him  to  lead  a  life  of  prostitution: 
Held,  that  the  allegations  of  the  petition  are  sufficient  to  give  the 
court  jurisdiction  under  Subdivision  3  of  Section  753  of  the  Revised 
Statutes  of  the  United  States,  "or  in  custody  In  violation  of  the 
Constitution,"  in  that  such  allegations  show  that  she  is  held  in  in- 
voluntary servitude  contrary  to  the  Thirteenth  Article  of  the 
Amendments  to  the  Constitution  of  the  United  States. 

2.  Where  the  petition  in  on  application  for  a  writ  of  habeas  corpus 

was  not  signed  by  the  party  "for  w^hose  relief  it  was  intended,"  but 
by  a  third  person  In  her  behalf,  Hctd,  that  while  it  is  true  United 
States  Courts  are  controlled  by  the  provisions  of  the  Habeas  Cor- 
pus Act  which  confers  the  power  to  issue  the  writ  upon  such  courts, 
yet  this  court  will  not  give  such  a  narrow  construction  to  the  Act 
as  would  prevent  any  person  like  the  woman  claimed  to  be  re 
strained  of  her  liberty  in  this  case,  from  enjoying  the  benefits  of  tne 
Act,  who  Is  by  the  very  circumstances  of  her  restraint  deprived  of 
the  opportunity  of  signing  the  application  in  her  own  behalf. 
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3.  Section  760  of  the  Revised  Statutes  of  the  United  States  contem- 
plates the  possibility  that  some  third  party  might  make  the  appli- 
cation for  the  writ  on  behalf  of  the  person  restrained  or  deprived 
of  his  or  her  liberty;  and  said  Section  must  be  considered  in  con- 
nection with  Section  754. 

4.  Every  person  under  the  Constitution  and  laws  of  the  United  States 
is  entitled  to  the  enjoyment  of  personal  liberty;  of  the  right  of  free 
locomotion  to  go  when  and  where  one  pleases,  and  to  do  all  that 
is  necessary  in  the  conduct  of  one's  affairs,  restrained  only  so  far 
as  one  infringes  upon  the  rights  or  the  welfare  of  others. 

6.  No  form  of  slavery  or  involuntary  servitude,  except  as  a  punish- 
ment for  crime,  can,  under  Article  Thirteen  of  the  Amendments  to 
the  Constitution  of  the  United  States,  be  lawfully  permitted  to 
exist  in  this  territory. 

6.  A  Chinese  woman  shown  to  have  been  purchased  of  her  mother  in 
China  for  |200,  and  afterwards  brought  to  Hawaii  and  compelled  by 
the  respondent  to  lead  the  life  of  a  prostitute,  turning  all  the  earn- 
ings of  such  vocation  over  to  him,  and  who  was  (while  not  phys- 
ically restrained  by  respondent,  in  such  fear  of  him  by  reason  of 
threats  against  her  life  should  she  go  out  freely)  unable  to  leave 
the  house  where  he  detained  her,  found  by  the  court  to  be  re- 
strained of  her  liberty  and  held  in  a  condition  of  slavery  repugnant 
to  the  Thirteenth  Article  of  the  Amendments  to  the  Constitution  of 

the  United  States,  and  released  on  habeas  carpus. 

* 

7.  Even  if  a  marriage  had  existed  between  the  respondent  and  the  wo- 

man held  under  restraint  by  him,  which  does  not  appear  to  be 
proven  from  the  facts  as  shown  in  this  case,  still  such  marriage 
would  give  respondent  no  right  to  deprive  the  woman  of  her  per- 
sonal liberty,  and  if  so  deprived,  she  could  have  recourse  to  the  wri^ 
of  habeas  corpus  for  release. 

8.  It  is  settled  law  that  a  husband  cannot  detain  his  wife  against  her 
will. 

9.  Liberty  may  be  restrained  by  threats  as  well  as  by  forcible  aotion,  if 
the  power  exists  to  enforce  the  threats. 

Habeas  Corpus. 

I'J,  A.  Douihittj  for  i^etitioDer. 
C.  \V,  Ash  ford,  for  respondent. 

I^TEE,  J.  Tliis  is  an  application  for  a  writ  of  habeas  ccrpus 
filed  herein  on  the  22nd  day  of  July,  1903,  by  one  Lai  Ghee 
Hing  on  behalf  of  a  Chinese  woman,  one  Jung  Hung.  The  pe- 
tition alleges  thiat  the  woman  is  illegially  confined  and  resti'ained 
of  her  liberty  bv  one  Jue  Gun,,  who  is  not  the  husband  of  the 
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said  Chinese  woman  or  in  any  way  related  to  her,  but  that  the 
said  Jue  Gun  forcibly  detains  tihe  said  Jung  Hung  in  a  house 
on  Liliha  street,  in  the  city  of  Honolulu,  Island  of  Oahu,  Terri- 
tory of  Hawaii,  without  amy  ekim  or  authority  whatsoever;  that 
the  said  woman  is  so  kept  in  said  house  by  the  said  Jue  Gim 
for  the  purposes  of  prostitution  and  is  compelled  to  live  an  in- 
famous and  immoral  life  and  is  resti*ained  in  said  house  through 
fear  of  the  said  Jue  Gun. 

That  the  petitioner  is  engaged  to  the  said  Jung  Himg  and  de- 
sires her  release  so  that  he  may  marry  her  and  proceed  with  her 
to  China;  that  he  does  not  remove  the  woman  from  said  house 
for  the  reason  tliat  he  might  suffer  bodily  harm  if  he  should  atr 
tempt  to  do  so.  The  writ  was  issued  directed  to  the  said  Jue  GKin, 
and  made  returnable  on  the  23rd  day  of  July,  1903,  at  10  o'eloek 
a.  m.  before  the  Court.  In  response  to  the  prayer  of  the  petition 
it  was  further  ordered  by  the  Court  that  the  United  States  ilar- 
shal  take  tlie  said  Jung  Hung  from  the  custody  of  the  said  Jue 
Gun  and  convey  her  to  a  proper  place  for  safe  keeping,  pending 
the  return  of  the  writ.  The  woman  was  taken  bv  the  maishal 
and  placed  in  the  custody  of  Warden  Henry  of  the  Oahu  prison. 

A  return  duly  filed  by  the  respondent,  Jue  Gun,  denies  the 
imlawful  detention  or  restraint  of  the  woman;  alleges  a  marriage 
with  the  Avoman  in  the  empire  of  China  on  the  9th  day  of  July, 
1893,  according  to  Chinese  custom,  and  that  she  has  ever  since 
been  his  lawful  \yite ;  that  he  brougjit  her  soon  after  said  mar- 
riage to  Hawaii  and  has  continuously  resided  and  cohabited  with 
her  as  his  wife  ever  since,  there  being  three  children  as  the  result 
of  eaid  union,  a  daughter  nine  years  old  now  in  China,  a  son 
three  years  old  and  a  daughter  two  years  old.  The  respondent 
denies  that  he  has  compelled  Jung  Hung  to  live  a  life  of  prosti- 
tution, denies  that  she  has  at  any  time  practiced  prostitution  with 
his  knowledge  or  consent,  asserts  a  belief  in  the  virtue  of  his  al- 
leged wife,  and  says  that  while  petitioner  for  the  "writ  has  been 
a  frequent  visitor  at  his  house  for  se\'^eral  yeara  past,  he  knew 
of  the  marital  relations  existing  between  respondent  and  Jung 
Hung;  finally  prays  for  th^  dismissal  of  the  petition  and  denial 
of  the  writ. 


i 
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I  will  first  dispose  of  the  quejstiom  of  jurisdiction  raised  for 
the  first  time  after  the  hearing  in  respondent's  brief. 

Chapter  Thirteen,  P.  142,  144  of  the  Revised  Statutes  of  the 
United  States  (2nd  Ed.,  1878),  treats  of  the  subject  of  habeas 
corpUsS  and  the  authority  and  procedure  of  the  United  States 
Courts  in  the  matter  of  the  issuance  of  such  writs. 

By  Section  753  authority  is  gramted  to  the  Federal  Courts  to 
issue  such  writs  as  follows: 

"The  writ  of  hahcas  corpus  shall  in  no  case  extend  to  a  pris- 
oner in  jail,  unless  he  is  in  custody  under  or  by  color  of  the 
authority  of  the  United  States,  or  is  committed  for  trial  before 
some  court  tbereof ;  or  is  in  custody  for  an  act  done  or  omitted 
in  pursuance  of  a  law*  of  the  United  States,  or  of  an  order,  pro- 
cess, or  decree  of  a  court  or  judge  thereof;  or  is  in  custody  in 
violation  of  the  constitution  or  of  a  law  or  ti^ty  of  the  United 
States;  or,  being  a  subject  or  citizen  of  a  foreign  state,  domi- 
ciled therein,  is  in  custody  for  an  act  done  or  omitted  under 
any  alleged  right,  title,  authority,  privilege,  protection  or  ex- 
emption claimed  under  the  commission,  or  order  or  sanction  of 
any  foreign  state  or  under  color  thereof,  the  validity  and  effect 
whereof  depend  upon  the  law  of  nations;  or  unless  it  is  necesr 
saiy  to  bring  the  prisoner  into  court,  to  testify." 

It  is  claimed  by  respondent  that  this  court  has  no 'jurisdic- 
tion in  this  case  under  the  foregoing  section,  and  further  that 
it  is  also  without  jurisdiction  under  the  provisions  of  Section 
754  of  the  Revised  Statutes  which  requires  that— - 

"Applications  for  writs  of  luibms  oorhxis  shall  be  made 

by  complaint  in  writing',  signed  by  the  person  for  whose  relief 
it  is  intended,  setting  forth  the  facts  concerning  the  detention 

of  the  party  restrained The  facts  set  forth  in  the 

complaint  sliall  be  verified  by  the  oath  of  the  j^erson  making  the 
application." 

The  point  made  being  that  the  petition  in  this  case,  while 
verified  by  the  party  making  the  application  Avas  signed  by  a 
third  party  and  not  signed  by  "the  person  for  whose  relief  it 
was  intended." 
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Thefte  is  some  weight  poesibly  in  the  latter  contention.  But 
I  find  upon  an  examination  of  the  authoritiee  a  number  of  de- 
cisions under  tlic  original  judiciary  act  of  September  24,  1789, 
where  the  applications  were  made  by  third  parties  and  jurisdic- 
tion sustained.  It  is  true  that  the  statute  at  that  time  contained 
no  such  provision  as  is  now  embodied  in  the  Revised  Statutes, 
and  which  provision  was  prescribed  by  the  amendment  of  Feb- 
ruary 5th,  1867.  There  are,  however,  cases  under  the  present 
statute,  in  which,  while  not  deciding  the  point  squarely,  the 
Federal  Courts  have  entertained  the  application^!  of  third  par- 
ties. In  re  Uoyle,  Fed  Case  No.  6803  (1879);  9  Am.  Law, 
Kec.  65;  Thonias  v.  Winne,  122  Fed.  395  C.  C.  A.;  Ex  parte 
RaiveSy  121  Fed.  848;  Malion  v.  Jmtice,  127  TJ.  S.  700. 

While  it  is  true  the  United  States  Courts  are  controlled  by  the 
provisions  of  the  Act  which  oonfera  the  power  to  issue  the  "writ 
upon  them,  yet  I  would  hesitate  to  give  such  a  narrow  construc- 
tion to  the  Act  as  would  prevent  any  person,  like  the  woman 
claimed  to  be  restrained  of  her  liberty  in  this  ease,  from  en- 
joying the  benefits  of  the  Act,  who  is  by  the  very  circum- 
stances of  her  reatnaint  deprived  of  the  opportunity  of  signing 
the  application  in  her  own  behalf. 

Upon  an  examination  of  the  Statute  (Chapter  13,  R.  S,  U. 
S.),  Section  700  thereof  must  be  considered  in  connection  Avith 
Section  754,  and  throws  some  littie  light  on  the  subject  It 
seems  plain  that  the  possibility  was  evidently  there  contemplated 
thait  some  third  party  might  make  the  application  on  behalf  of 
the  party  restrained  or  deprived  of  his  or  her  liberty.  Note 
the  language  of  the  Section — "the  petitioner  or  the  party  im- 
prisoned or  restrained,  may  deny  any  of  the  facts  that  may  be 
material  in  the  case." 

I  think  I  may  safely  hold  that  this  point  is  not  well  taken, 
and  that  a  seaisible  construction  of  these  sections  of  the  statute, 
will  more  effectually  cany  out  the  legislative  intention  and 
"avoid  an  injust  or  an  absurd  conelu^on."  Law  Ow  Bew  i\ 
U,  &.,  44  U.  S.  47,  59;  Holy  Trinity  Churdi  r.  U.  /?.,  143  U. 
S.  457,  461. 
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I  am  of  opinion  that  the  allegiations  of  the  petition  would  be 
sufficient  to  give  this  court  jurigdiction  under  the  third  sub- 
division of  Seetiotn  753  "or  in  custodv  in  ^dolation  of  the  con- 
stitution " 

It  is  prescribed  by  the  thirteenth  article  of  the  amendment* 
to  the  Oonetitution  of  the  United  States  that — 

'^JSTeither  slavery  nor  involuntary  servitude  except  m  a  pun- 
ishment for  crime,  whereof  the  party  shall  have  been  duly  con- 
victed, shall  exist  within  the  United  States  or  any  place  subject 
to  their  jurisdiction." 

The  allegations  of  the  petitioa  are  to  the  effect  that  thia 
Chinese  woonan  was  forcibly  detained  and  confined  in  the  house 
of  respondent  in  the  City  of  Honolulu  and  restrained  thei^im 
through  fear  of  the  respondent  and  by  him  compelled  to  lead 
an  immoral  and  Efhameful  life,  a  life  of  prostitution  of  her  body* 

The  Supreme  Court  of  the  United  States  in  the  case  of  TJ.  S^ 
V.  Woftg  Kim  Ark,  169  U.  S.  649,  (quoting  from  page  677)^ 
said: 

^^Undoubtedly  while  negro  slavery  alone  was  in  the  mind  of 
the  Congress  which  proposed  the  thirteenth  article,  it  forbid 
any  other  kind  of  slavery  now  or  hei^fter." 

See  also  the  case  of  In  re  Salt  Qvah  reported  in  31  Fed.  327, 
where  the  U.  S  District  Court  of  Alaska  heJd  that  a  custc»m 
or  rite  prevailing  among  the  uncivilized  tribes  of  Indians  im 
Alaska  whereby  slaves  are  bought  and  sold  and  held  in  servitude 
against  their  free  will,  was  contrary  to  the  thirteenth  amend- 
ment bo  the  Constitution  of  the  United  States  and  the  '^Civil 
Rights  Biir'  of  1866,  and  a  person  so  held  in  slavery  was  re- 
leased by  the  order  of  the  court  on  habeas  eorpiis. 

Finally  in  conclusion  on  this  question  of  jurisdiction,  I  can- 
not hold  with  counsel  for  respondent  that  if  this  court  decides 
that  it  has  jurisdiction  in  this  case,  it  will  "intrench  upon  the 
jurisdiction  and  authority  of  the  territorial  courts.'' 

While  I  do  not  question  the  fact  that  the  territorial  courts 
would  have  had  jurisdiction  to  hear  tlie  application  for  the  writ 
in  tJiis  case,  if  their  jurisdiction  had  been  invoked  in  the  first 
instance,  yet  the  petitioner  having  failed  to  make  his  application 
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in  the  courtB  of  the  territoiy  and  those  courts  not  having  re- 
fused to  issue  the  writ  there  is  no  reesan;  why  this  court  having 
ifiret  been  applied  to  for  relief,  should  not  under  all  the  facts 
of  the  caee  diisixxse  of  the  matter.  Buck  v.  Colbath,  3  Wall 
(U.  S.)  334;  Jn  re  Chettcood,  165  U.  S.  443. 

This  case  is  soonewliat  unusual,  both  because  of  the  chai^g« 
alleged  and  of  the  conflict  of  the  testimony  as  to  the  facte  in 
relation  to  the  oharacter  of  the  restraint  imposed  upon  the 
woman,  Jung"  Hung. 

It  seems  to  be  an  admitted  fact  that  under  Ohiniese  customs 
and  laws,  a  traffic  is  permitted  in  women  and  young  girls  by 
na/eans  of  which  young  girls  especially  Bi*e  bought  of  their 
parents  for  stipulated  eums,  the  girls  so  sold  to  be  used  for 
unlawful  and  immoral  purposes.  I  am  inclined  to  believe  that 
this  proceeding  is  the  result  of  a  tiunsaetion  of  that  character. 

The  respondent  alleges  as  a  defense  to  the  proceeding  that 
he  Avias  married  to  the  woman  Jung  Hung  in  the  Ilmpire  of 
China  in  1893;  that  he  returned  to  China  from  the  Hawaiian 
Islands  and  ho  and  the  said  woman  were  married  according  to 
Chinese  customs  and  had  ever  sinice  cohabited  as  husband  and 
"wife.  Respondent  introduced  in  evidence  certain  small  slips 
of  red  paper  with  Chinese  charaoters  inecribed  thereon,  one  of 
which  appeared  to  be  when  tramslated  into  English,  the  horo- 
scope so^alled  of  a  girl,  giving  her  age,  name,  day  and  date 
of  birth,  etc. ;  the  other  an  alleged  marriage  certificate  between 
the  parties  wherein  it  appears  that  "the  sum  of  $200  has  per 
agreement  been  paid  over  to  the  mother  of  Lew  Shee,  who  duly 
acknowledged  the  receipt  of  the  same."  Lew  Shee  is  claimed 
to  be  the  name  of  tiie  woman  Jung  Hung. 

These  papers  were  quite  new  and  crisp  looking  for  certificates 
that  were  alleged  to  have  been  written  ten  yeare  ago,  and  were 
entirely  unlike  certain  exhibits  introduced  by  the  petitioner  as 
forms  of  marriage  certifica'tes  or  articles  used  by  people  in  the 
same  class  as  respondent  and  being  possessed  of  the  means  he 
testified  to  having  at  that  time,  some  seven  or  eight  thousand 
dollars.  He  admitted  that  he  gave  to  the  mother  of  the  girl 
whom  he  claimed  to  have  married  eome  $200;  and  testified  that 
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while  it  was  not  usual  to  give  money  for  a  wife,  yet  that 
Chinese  returning  to  China  from  foreign  countries  often  did  it 
and  thait  waa  why  he  did  it. 

The  woman  disclaims  utterly  any  marriage  between  them ;  she 
testified  that  re6ix>ndent  came  to  China  from  Hawaii  some  eight 
years  ago,  and  bought  her  from  her  mother  as  his  concubine; 
that  he  paid  her  mother  $250  for  her;  that  there  were  no  mar- 
riage articles,  no  marriage  ceremony;  that  she  was  bought  by 
him  to  do  businetgs  as  a  proeiti'tute  and  that  when  he  paid  the 
moaiey  to  her  mother,  they  went  down  immediately  aboard  the 
steamer.  That  this  was  done  in  Hongkong;  while  Jue  Gun 
says  the  marriage  took  place  in  Canton.  The  woman  further 
testified  that  when  they  reached  Hawaii  he  made  her  say  she 
was  his  wife  and  as  soon  as  she  arrived  here,  compelled  her  to 
be  a  prostitute  and  tliat  she  has  been  a  prostitute  ever  since, 
giving  him  the  result  of  her  earnings  as  such  prostitute. 

Li  Ching,  a  witness  on  behalf  of  petitioner  and  a  well  known 
Chinese  citizen,  the  official  interpreter  of  the  courts  of  the 
territory,  upon  being  examined  in  relation  to  the  so-called  mar- 
riage certificate  introduced  by  respondent,  testified  thtat  he  had 
never  seen  such  a  niarriagie  certificate  before;  that  it  was  not 
the  custom  among  the  Chinese  to  use  that  sort  of  a  certificate. 
He  further  testified  that  he  never  heard  of  a  man  giving  a 
sum  of  moniey  as  a  present  on  the  occa^on  of  the  marriage  to 
the  parents;  that  the  gifts  usually  consisted  of  cakes;  but  that 
if  a  man  desires  to  take  a  woman  as  a  concubine,  sometimes 
then  a  sum  of  money  is  stipulated  for  between  the  parties.  H'e 
further  testified  that  a  man  can  with  the  consent  of  the  parents 
buy  a  woman  for  bondage  by  putting  up  so  much  money. 

AVhile  there  is  a  discrepancy  in  the  amounts  testified  to  as 
passing  between  the  parties,  yet  it  is  admitted  by  all  parties 
that  a  sum  of  money  wasi  ]i>aid  by  the  respondent  to  the  mother 
of  the  woman,  when  she  paseted  into  his  possession.  Tlie  re^ 
spondent,  Jue  Gun,  when  asked  by  the  court  "how  much  money 
did  you  give  for  this  woman?"    answered  "$200." 

I  do  not  think  a  marriage  hiaa  been  proven;  but  rather  in 
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the  opinion  of  the  court  a  poiixshase  and  sale  of  this  woman  as 
a  concubine,  for  purposes  of  prostitution. 

But  even  if  a  marriage  had  been  proven  to  exist  between  the 
parties,  that  fact  would  give  respond'eint  no  right  to  deprive  the 
woman  of  her  personal  liberty,  and  if  so  restrained  she  could 
have  recourse  to  the  writ  of  hcubeas  cor  pus  ^  for  relief.  Vi'ales 
V.  Whitney^  114  U.  S.  664,  571. 

It  is  settled  law  that  a  husband  cannot  detain  his  wife  against 
her  will.  In  a  very  recent  oaso  decided  in  1891,  entitled  Reg 
V,  Jdokson,  1  Q.  B.  671,  where  a  wife  refused  to  live  with  her 
husband,  it  was  held  that  he  had  no  right  to  compel  her  to  do  so 
by  imprisonment  or  confinemenrti  and  she  may  be  released  from 
such  eonfinement  or  imprisonment  by  habeas  carpus.  See  also 
People  ex  rel  Barry  v.  Mercein,  8  Page  54. 

The  court  is  convinced  of  the  truthfulness  of  the  woman's 
testimony  that  the  respondent  bought  her  in  China  and  that 
she  has  been  forced  to  live  the  life  of  a  prostitute  ever  since  slie 
has  been  in  Hawaii.  Her  steiteanent  as  to  the  character  of  life 
she  hias  been  living  is  borne  out  by  the  testimony  of  the  woman, 
Ah  Yee,  who  for  three  months  prior  to  July,  1903,  acted  as  a 
nurse  for  the  two  children.  She  says  that  she  saw  many  men 
coming  to  the  room  of  Jung  Hung  and  passing  the  night  there 
during  that  time;  that  Jung  Hung  slept  in  the  same  room  \rith 
the  men  that  came  there,  while  the  reputed  husband,  Jue  Gim 
was  walking  about  outside  her  door. 

Lee  Ohee  Hing,  the  petitioner,  testified  that  Jung  Hung  carried 
on  the  business  of  a  prostitute  and  that  he  had  gone  there  many 
times  during  the  past  four  years  to  pass  the  night  with  her; 
that  he  ^ve(nt  there  firafc  at  the  solicitation  of  Jue  Gim.  He 
also  testified  that  Jue  Gun  stated  that  he  ^vould  stab  the  woman 
to  death  if  she  art:teinpted  to  go  and  live  altogether  with  peti- 
tioner. It  is  in  evidence  that  petitioner  mshed  to  marry'  the 
Avoman  and  take  her  away  from  this  life. 

Jung  Hung  testified  that  she  was  compelled  to  prostitute  her- 
self for  money  and  give  the  money  to  Jue  Gun ;  tliat  she  vrns 
in  feai*  of  her  life;  that  she  was  afraid  to  leave  the  house  as 
Ite  had  made  threats  to  kill  her  if  she  did  sa     The  testimony 
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of  the  United  States  Marahal  is  significant  as  showing  the  coai- 
dition  of  matters.  The  woman  according  to  his  testimony  while 
exliibiting  fear  and  depreasion  whea  he  removed  her  from  the 
home  of  the  reepondenit^  yet  her  whole  demeanor  changed  and 
she  looked  pleased  and  happy  whern  finally  placed  in  the  jail. 

It  is  true  the  testimony  does  not  disclose  any  actual  physical 
resti^nit  upon  the  part  of  the  respondent  to  prevent  the  woman 
from  leaving  the  house  w^hetre  she  was  restrained.  Howe\'er,  it 
matters  njot  in  what  manner  or  by  what  meaais  a  person  is 
restrained  of  his  Kberty.  It  may  be  by  threats  as  well  as  by 
forcible  action  if  the  power  exist  to  enforce  the  threats.  A 
person  need  not  be  put  under  lock  and  key  to  be  deprived  of 
liberty. 

As  has  been  said  by  a  learned  judge,  "liberty  as  protected  by 
the  Oanstitution  is  not  cramped  into  a  mere  freedom  from  phya- 
cal  rcBJtraint  of  the  pierson."  People  v.  Marx,  99  X.  Y.  377, 
386. 

"Words  are  sufficient  to  constitute  an  imprisonment  if  they 
impose  a  restraint  upon  the  person  and  the  plaintiff  is  accord- 
ingly restrained,  for  he  is  not  obliged  to  incur  the  risk  of  per- 
sonal violence  and  insult  by  resisting  until  actual  violence  is 
used/'  Pike  i\  Hanmri^  9  N.  H.  493;  Iltird  onllahcas  Cm'puSy 
210. 

Tlie  evidence  shows  thait  the  respondent  has  done  no  business  • 

for  over  four  vears;  that  the  house  where  he  lived  with  th^e 
woman  Jung  Hung  was  a  sort  of  an  opium  den  Avhere  his  friends 
came  to  smoke  that  nai^cotic.  He  testified  that  it  cost  lidm 
over  forty  dollars  a  month  to  live^  but  unlike  the  majority  of  his 
race  who  are  industrious,  he  has  no  known  means  of  livelihood; 
the  woman  testified  that  she  earned  from  eight  to  ten  dollars 
a  day  as  the  results  of  her  shameful  vocation  and  that  she  gave 
the  money  to  respondent  One  does  not  need  to  seek  far  for  a 
motive  for  keeping  this  woman  in  the  fear  and  restraint  of  per- 
sonal liberty  in  which  she  was  held.  She  was  a  valuable  asset 
to  the  petitioner. 

Eveiy  person  under  the  Constitution  and  la^vs  of  the  Unit<^ ' 
Staites  is  entitled  to  the  enjoyment  of  personal  liberty;  r** 
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right  of  free  locomotlan  to  go  when  and  where  one  pleases,  and 
to  do  all  that  is  necessary  in  the  conduct  of  one's  affairs  restrained 
only  so  far  as  one  infringes  upon  the  rights  or  the  welfare  of 
othere.  Snyder  v.  Walford  et  at,,  11  Mo.  513;  Pinkcrton  r. 
Verberg,  78  Mich.,  573;  City  of  St.  IjOuIs  v.  Roche,  126  Ma 
541;  St<itv  V.  Austin,  114  K  O.  855. 

And  again;  it  is  not  possible  for  any  Asiatic  to  introduce  into 
this  territory'  imdisturbed,  any  of  the  customs  or  laws  of  China 
which  an?  in  violatiooi  of  the  Oanstitution.  A  condition  of 
slaveiy  of  the  lowest  type  has  been  shown  to  exist  in  this  case; 
and  no  form  of  slaveay  or  involuntary  servitude  except  as  a 
punishment  for  crime  and  upon  due  conviction  thereof  can  under 
th<e  thirteenth  article  of  the  amendments  to  the  Constitution 
of  the  United  States,  be  permitted  to  exist  in  this  territory. 
U.  S.  i\  Wong  Kim  Ark,  169,  U.  S.  649,  677. 

The  writ  is  allowed,  the  woman  Jung  Hung  released  and  the 
respondent  is  ordered  to  pay  thie  oost  of  this  proceeding.  Any 
attempt  hereafter  made  upon  the  part  of  respondent  to  exer- 
cise any  power  or  oonitrol  over  this  woman'  Avill  be  treated  as  a 
serious  contempt  of  court,  and  will  be  punished  accordingly. 


JULirS  A.  SOmRRMAOHER  v.  THE  SHIP  ^'ERSKIXE 
M.  PHELPS,"  R.  J.  GRAHAII,  claimant. 

rteciDED:    October  15,  1903. 


I. 


2. 


A  seaman  who  is  injured  while  in  the  service  of  the  ship  is  entitled 
to  medical  care  and  nursing  and  to  a  cure,  if  possible,  at  the  expense 
of  the  ship,  and  all  reasonable  measures  must  be  taken  to  that  end. 
Where  a  seaman  in  the  performance  of  his  duty,  and  without  fault 
on  his  part  is  injured  in  the  service  of  the  ship  and  there  is  no  one 
aboard  the  ship  competent  to  treat  the  injury,  it  is  the  positive  duty 
of  the  master  of  the  ship  to  take  him  to  the  nearest  port  where 
proper  medical  or  surgical  treatment  can  be  obtained,  and  the  failure 
of  the  master  to  do  so  is  negligence  for  which  the  ship  and  its 
owners  are  liable. 

here  a  seaman  is  incapacitated  for  work  through  injuries  received 
in  the  service  of  the  ship,  he  is  entitled  to  his  full  wages  to  the 
tion  of  the  voyage. 
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4.  Where  a  seaman  was  shown  to  have  fallen  and  broken  his  leg  on 
board  a  vessel  while  said  vessel  was  navigating  Cape  Horn  during  a 
storm,  and  there  was  no  one  on  board  the  vessel  who  had  surgical 
knowledge,  the  leg  being  rudely  set  by  the  first  officer;  and  where  it 
appeared  that  at  the  time  of  the  accident  the  vessel  was  484  miles 
from  Port  Stanley  in  the  Falkland  Islands,  and  over  seven  thousand 
miles  from  her  port  of  destination,  Honolulu,  in  the  Territory  of 
Hawaii,  and  the  winds  and  currents  were  favorable  to 
making  the  Falkland  Islands  in  less  than  two  days,  where 
surgical  treatment  could  have  been  obtained  for  the  injured  seaman, 
and  where  it  was  further  shown  that  within  eleven  days  after  the 
accident,  the  vessel  was  less  than  900  miles  from  Valparaiso  and  less 
than  800  miles  from  Valdivia,  both  on  the  coast  of  Chili,  where 
surgical  aid  also  could  have  been  obtained,  and  where  it  appeared 
that  the  master  of  the  vessel  made  no  attempt  to  make  any  of  these 
ports,  but  continued  his  voyage  to  Honolulu,  reaching  that  port  two 
months  after  the  injury  occurred,  the  injured  man  having  hurt 
the  leg  again  in  the  interval  through  another  fall,  and  being  unable 
to  walk  without  crutches  or  canes,  and  the  leg  being  deformed  and 
shorter  than  the  other  by  reason  of  the  overlapping  of  the  bones  due 
to  the  imperfect  setting  of  the  same.  Held,  that  the  master  of  the 
vessel  was  guilty  of  negligence  in  failing  to  put  into  the  nearest  port, 
as  soon  as  possible  after  the  accident  happened,  for  surgical  aid  for 
the  injured  man,  for  which  negligence  the  ship  and  its  owners  are 
liable,  and  damages  awarded  in  the  sum  of  $1,800. 

In  Admikalty.     Libel  m  rem   for   Personal   Injuries  Sus- 
tained BY  Seaman. 

T.  McCmite  Stewart  and  J.  J.  Dunne^  for  libellant. 
Holnw8  &  Stanley  and  Robert  W.  Breckons,  for  libelleo  and 
claimant 

EsTEE,  J.  This  is  a  libel  m  rem  in  admiralty  filed  on  behalf 
of  a  seaman  on  board  the  ship  "Erakine  M.  Phelps"  for  dam- 
ages  in  the  sum  of  ten  thousand  dollars  for  personal  injuries 
sustained  on  board  the  ship  while  engaged  in  his  duties  as  such 
seaman,  on  a  voyage  from  Norfolk,  State  of  Virginia,  to  Hono- 
lulu in  the  Territory  of  Hawaii. 

Said  vessel  left  Norfolk  on  May  1,  1903,  arriving  in  Honolulu 
on'  the  15th  of  September,  1903.  While  said  vessel  was  navi- 
gating Cape  Horn  aaid  during  very  stormy  weather,  on  July 
15th,  1903,  the  libellant,  without  any  carelessnees  or  negligence 
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on  his  part,  was  wiaBlied  down  on  the  deck  by  a  heavj'  sea, 
thrown  between  the  rails  and  stanohions  of  the  ship  'svith  great 
force  and  violence  and  sustained  a  fracture  of  his  right  leg. 
Several  othetrs  of  the  seamen  were  also  somewhat  injured  at  this 
time,  but  no  one  of  them,  so  far  as  the  evidence  showed,  suffered 
anv  £)erious  damasse  save  libellant. 

There  was  no  medical  man  aboard  the  vessel  who  oould  ren- 
der any  surgical  aid  to  the  libellant,  but  the  leg  was  rudely  ban- 
daged by  the  mart©,  with  cloths,  and  after  a  day  placed  in  splints 
and  rested  in  a  sling  attaohed  to  the  ceiling  over  libellamit's  l)erth 
in  the  forecastle,  wheire  the  libellant  remained  for  some  five 
weeks,  when  he  w^as  first  assisted  on  deck  with  the  aid  of  a  cane 
and  a  crutch.  He  again  slipped  and  fell,  breaking  the  injured 
leg  and  had  to  be  carried  back  to  has  berth,  where  he  stayed  until 
within  a  few  days  of  Honolulu,  when  he  was  again  helped  on 
deck.  The  ship  i-eached  Honolulu  on  September  15,  1903,  two 
months  after  the  accident  occurred,  but  it  was  not  until  the  third 
day  after  reaching  said  port,  that  libellant  was  removed  to  the 
United  States  Marine  Division  of  the  Queen's  Hospital,  by  the 
captain  of  the  ship,  where  he  has  since  remained.  Tliebonesof  the 
injured  leg  overlapped  about  an  inch  and  a  quarter,  and  libelfent 
at  the  time  of  the  trial  was  unable  to  walk  save  with  the  asfnstance 
of  canes  or  crutches. 

Although  the  allegations  of  the  libel  Avould  seem  to  indicate 
an  intention  on  the  pairt  of  libellant  to  fasten  the  blame  for  tlie 
injur}'  primarily  on  the  owners  of  the  vessel  by  reason  of  negli- 
gence in  the  loading  of  her  cargo,  resulting  in  a  neceasity  to  shift 
the  same  while  navigating  that  well  known  dangerous  locality, 
(Jai)e  IIoiTi,  and  thus  practically  causing  the  injury  to  libellant 
by  the  listing  of  the  ship,  yet  no  evidence  was  introduced  in  pur- 
suance of  those  allegations  or  tending  to  prove  siueh  negligence 
on  the  parti  of  the  o^vners  of  the  ship. 

As  was  said  by  this  (^ourt  in  the  case  of  Langans  r.  The 
Bfirknitwe  ''James  Tuft;'   0)  decided  Jiily  3,  1903: 

"Among  the  positive  duties  which  the  owner  of  a  vessel  owes 
to  its  crew  are  to  see  that  the  vessel  is  seaworthy  in  all  particii- 
lars;  that  it  is  provided  with  all  necessaiy  appliances  for  the 
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safety  of  the  ship  and  of  the  men;  that  tl^e  ship  is  properly 
manned  and  provided  with  proper  food  smpplies;  and  further, 
that  in  case  of  sickness  or  injury  of  any  member  of  the  crew,  that 
he  shall  be  given  proper  care  and  medical  attendance.  For  a 
failure  in  the  performiaiiee  of  any  one  of  these  duties,  the  owner 
of  the  ship  is  liabla" 

No  proof  was  introduced  in  tliis  case  of  a  failure  in  any  one 
of  these  duties  except  a  neglect  to  provide  proper  medical  care 
and  attention  for  the  injured  seaman. 

The  case  then  narrows  itself  doiwn  into  the  single  propoedtioo 
of  whether  it  was  reasonably  possible  for  the  captain  of  the 
ship  to  have  obtained  proper  medical  care  and  attention  for  this 
man  after  the  accident  which  resulted  in  the  breaking  of  his 
leg. 

At  the  time  this  man's  leg  Avas  broken  firat,  as  is  shown  by  com- 
putations made  from  the  log  of  the  first  officer,  the  ship  ^v«s  less 
than  five  hundred  miles,  to  be  accurate  some  four  hundred  and 
eighty-four  miles  from  Port  Stanley,  in  the  Falkland  Islands; 
and  as  also  appeaiis  from  the  testimony  of  the  first  officer,  and 
by  reference  to  his  log,  with  winds  favorable  for  making  this 
port  A\ithdn  two  days.  Honolulu,  the  port  of  destination,  w&b 
then  seven  thousand  seven  hundreil  miles  distant,  or  practically 
that  amount,  as  the  captain  testified  that  Y700  miles  ^vsls  the 
distance  from  Cape  Horn  to  Honolulu. 

On  AugiLst  6,  1903,  the  ship  was  less  than  nine  hundred  miles 
from  Valparaiso,  lees  tiuan  eight  hundred  miles  from  Valvidia, 
both  on  the  coast  of  Ohili;  while  on  August  19th  the  ship  was 
mthin  2028  miles  of  Tahiti  and  2426  miles  from  Tai-o^hae.  in 
the  Marquesas.  At  all  of  these  ports,  it  is  well  known,  if  not 
actually  in  evidence,  that  medical  and  eairgical  aid  could  have 
been  obtained. 

A  seaman  who  is  injured  in  the  service  of  the  ship  is  entitled 
to  medical  care  and  nursing  and  to  a  cure,  if  possible,  at  the  ex- 
pense of  the  ship,  and  all  reasonable  measures  must  be  taken  to 
tliat  end.  Whitmy  v.  Okoiiy  108  Fed.  292;  T/ie  Troy,  121  Fed. 
901;  Brown  v,  Oxyerton,  1  Sprag.  4G2,  Fed.  Case  2024;  Tlie 
City  of  Akawidria,  17  Fed.  390. 
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This  seems  to  be  siettled  law.  The  injured  seamaii  is  to  be 
cured  at  the  expeiise  of  the  ship,  if  the  cure  is  possible;  but  all 
neceeeiary  steps  inuf?t  be  taJken  to  effect  tbat  cure,  and  these  steps 
must  be  the  usual  and  reasonable  means  employed. 

The  duty  of  the  captain  of  a  ship  is  to  do  all  in  his  power  for 
the  safety  of  the  Kves  and  limbs  of  his  men.  He  holds  their 
lives  and  tlieir  health  while  on  ship  boaid  largely  in  his  keep- 
ing; and  while  the  mea  must  obey  all  lawful  commandB  and 
do  all  they  can  in  the  line  of  their  duty  to  preserve  the  ship  and 
its  cargo,  they  neceesarily  look  to  the  captain  and  his  officers 
for  all  reasonable  care  in  case  of  sickness  and  reasonable  aid  in 
case  of  injury.  Any  man  of  conmiOQi  intelligeince  knows  that 
a  man  not  professionally  educated  in  surgery,  acting  as  the  mate 
of  a  ship,  cannot  properly  set  a  limb  when  broken,  and  the  piio- 
tographs  of  this  man's  leg,  taken  with  the  X-ray,  show  clearly 
that  his  limb  was  not  properly  set,  although  it  was  done  with 
the  primitive  knowledge  claimed  to  be  possessed  by  the  mate. 

Notwithstanding  the  statements  of  Dr.  Cooper  to  the  eontrair, 
I  think  a  voyage  of  nearly  seventy-seven  hundred  miles  across 
the  ocean  is  a  severe  test  of  the  physical  endurance  of  a  man 
suffering  with  a  broken  leg  crudely  set  by  one  admittedly  with- 
out surgical  knowledge. 

In  the  line  of  the  ship's  duty  to  the  seaman  to  provide  him 
mth  medical  aid,  care  and  nursing,  it  was  the  duty  of  the  cap- 
tain of  the  ship  to  have  put  into  the  nearest  port  to  have  ob- 
tained such  aid.  While  this  duty  must  have  been  known  to  the 
captain  of  the  ship,  as  he  is  an  old  navigator,  yet  not  the  slight- 
est attempt  was  made  by  him,  as  the  evidence  ^ho^v9,  to  go  any- 
where to  seek  such  medical  aid,  but  he  simply  continued  on  his 
long  voyage  to  these  islands. 

The  captain  seemed  to  have  been  peculiarly  indiffeiient  in  ref- 
erence to  the  whole  matter.  He  never  went  to  see  this  man  l>ut 
twice,  once  immediately  after  the  occurrence  of  the  accident, 
again  the  next  day,  Avhen  he  told  him  he  could  do  notliing  for 
him,  but  that  the  mate  would  ajtitend  to  him.  The  captain  him- 
self testified  that  after  ordering,  the  mate  to  attend  to  lil^ellant, 
he  only  saw  him,  mth  the  exception  of  these  two  instances  cited. 
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through  tlio  skylight  of  the  foreeastle  where  the  msxn  lay.  In 
fact,  he  seemed,  to  avoid  coming  ins  contact  with  him.  And 
even  after  the  vessel  arrived  in.  Honolulu,  Captain  Graiham  went 
"about  tlie  ship's  business,"  as  he  tesftilied,  for  nearly  three  days 
Avithout  having  the  libellant  sent  to  a  hospital  where  he  could 
have  received  treatment.  Libellant  should  have  been  sent  to  the 
hospital  at  once  upon  the  arrival  of  the  vessel  and  he  should 
have  been  paid  the  wages  then  due  him ;  and  not  have  been  sent 
alone  finally  to  the  U.  S.  Marine  Division  of  the  Queen's  Hos- 
pital without  any  money,  with  but  a  slight  knowledge  of  the  • 
English  language,  and  unable  to  walk. 

Where  a  seaman  in  the  performance  of  his  duty,  and  witho^it 
fault  on  his  part,  is  injured  in  the  service  of  the  ship,  and  there 
is  no  one  on  board  competent  to  treat  the  injury,  it  is  the  posr 
itive  duty  of  the  master  of  the  ship  to  take  him  at  once  to  the^ 
nearest  port  where  proper  medical  treatment  can  be  obtained,  andi 
the  failure  of  the  master  to  do  so  is  neglig^ence  for  which  the 
ship  and  its  owners  are  liable.     The  Iroquois,    113  Fed.  liep. 
964;  The  Iroqucis,  118    Fed.  Rep.  1003;  Broicn  v.  Overton,  1 
Spraig.  462,  Fed.  Cbse  Xo.  2024. 

And  this,  too,  v/ithout  reference  to  any  lot^s  of  time  or  risk  to. 
the  cargo  or  to  the  vessel.    The  Iroquois,  113  Fed.  Rop.  964. 

As  was  said  by  Judge  De  Haven  in  the  last  above  mentioned 
case — 

"I  cannot  agree  to  the  proposition  thiat  the  sacrifice  of  time 
and  risk  to  cargo  are  matters  which  can  properly  be  ix?rmiMed  to 
outweigh  the  duty  of  procuring  surgical  aid  for  a  st^aman  dis- 
abled in  the  service  of  the  vessel  when  euch  assistance  is  nec5- 
essary  and  cannot  be  obtained  otherwise  than  by  putting  into 
port.  The  obligation  of  the  ship  is  discharged  only  when  the 
master  has  used  reasonable  care  in  providing  for  the  comfort  and 
cure  of  the  seaman  *  ^-  *  But  it  would  seem  clear  that  if  one 
of  the  crew  were  so  ill  or  severely  injured  that  anyone  of  or- 
dinary judgment  eeeing  him  would  know  that  his  life  or  limb 
was  in  serious  danger  and  that  ho  ought  to  have  medical  or 
surgical  aid  at  the  earliest  possible  moment,  then  it  would  be  the- 

29— IT.   s.   D. 
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imperative  duty  of  the  master  to  take  the  necessary  steps  to  pro- 
cure such  aid  if  within  his  power." 

In  this  case,  there  is  no  doubt  but  what  it  vras  within  the  power 
of  the  master  of  the  ship  to  have  procured  this  aid  for  libellant 
within  two  days  after  the  injury  occurred.  According  to  the 
testimony  of  Captain  Graham,  the  ship  with  favorable  winds  and 
all  sails  set  could  make  twohuindred  and  eighty-eight  milesra  day. 
On  the  day  tlie  acddeot  occurred,  the  ship  was  some  four  hun- 
dred and  eighty-four  miles  from  the  Falkland  Islands,  where 
at  Port  Stanley  there  oould  have  beeai  obtained  the  aid  of  com- 
petent surgical  men.  The  winds  and  currents  were  favorable 
to  take  the  ship  tliere.  It  appears  from  the  testimony  of  the 
first  officer,  Helbron,  who  made  the  log  and  had  chai^pe  of  it, 
that  said  log  showed  the  position  of  the  ship  at  that  time  to  have 
been  58  degrees,  29  minutes  goutli  ladtude,  65  degrees,  30  min- 
utes west  longitude,  with  tlie  ^vind  blowing  northAveet  to  west- 
northwest.  The  Falkland  Islands  were  then  east  and  north 
of  the  position  of  the  ship.  It  is  well  known  to  navigator*,  and 
it  appeared  in  evidence,  that  there  is  a  sea  current  nmning  east- 
ward and  northward  from  Cape  Horn.  The  first  officer,  Hel- 
bron, testified  ihsat  at  that  time  the  wind  was  west,  the  current 
sotting  north  and  east,  and  that  in  his  opinion  "they  could  have 
gone  to  the  Falkland  Mands  if  they  wanted  to." 

The  evidence  is  clear  tliat  at  the  time  of  the  accident  and 
after,  strong  ^vesterly  winds  were  blowing"  and  c5on<tinued,  while 
the  ship  was  see-sawing  back  and  forth,  beating  to  the  westward. 
The  winds  and  currents  heing  so  heavy,  pushed  the  vessel  back- 
ward in  the  direction  of  the  Falkland  Islands,  to  the  eastward. 

In  \aew  of  tliee>e  facts,  it  is  reasonable  to  suppose  that  if  the 
captain  had  had  the  well  being  of  the  libellant  in  view,  and  fully 
understoo<l  his  duty  in  the  premises,  he  ^vould  have  changed  his 
<roursc  and  sailed  direct  for  Port  Stanlev,  whieJi  he  could  have 
reached  in  h.-ss  than  two  days,  if  liis  testimony  is  correct  that, 
with  favoa*abIc  ^vinds,  ho  could  make  two  hundred  and  eighty 
eight  miles  a  day. 

The  reasons  given  by  Captain  Graham  for  not  putting  back  to 
Port  Stanley  were  tliat  it  was  a  dangerous  harbor;  that  his  crew 
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were  disabled  and  that  he  could  not  have  made  that  port  without 
great  risk.  In  view  of  the  fact  that  there  is  not.  a  particle  of  ev- 
idence that  any  of  tlie  men  injured  or  hurt  on  the  fifteenth  of 
July  were  at  all  seriously  hurt  with  the  exception  of  libellant 
and  one  man,  Shulz,  who  stated  tliat  he  was  laid  up  for  nine 
davs,  and  in  view  of  the  further  fact  thait  he  had  then  seventeen 
men  remaining,  his  full  crew  of  able-bodied  eeamen  being  nine- 
teen, if  I  recollect  rightly,  the  latter  excuse  does  not  seem  sound; 
and  especially  from  the  fact  that  if  the  ship's  course  had  been 
directed  to  Port  Stanley,  the  winds  and  currents  being  shown  to 
be  favorable,  it  would  have  been  easier  to  have  made  that  port 
with  a  disabled  crew  tlian  to  have  gone  on  fighting  aigiainst  the 
winds  and  currents  with  such  a  crew,  (conceding  that  the  vessel 
was  short-handed  for  thirteen  days),  the  length  of  time  the  rough 
weather  continued,  according  to  the  captain's  testimony. 

As  to  the  evidence  of  the  captain  and  some  of  his  witnesses, 
who  were  masters  of  vessels  like  himself,  that  the  port  of  Stanley 
was  a  dangerous  one  to  make,  this  seems  directly  contradictory 
of  the  history  of  that  port  It  is  well  known  that  for  many  years 
ships  have  put  in  there  for  supplies,  and  that  now  there  are  in  the 
towai  of  Port  Stanley  repair  shops,  where,  in  the  language  of  a 
well  known  authority,  the  Encyclopaedia  Brittanica  (Werner's 
Edition,  published  in  1900),  "ships  can  be  repaired  and  pro- 
vided in  every  ^vay,  much  better  and  more  safely  than  at  any  of 
the  South  American  ports, — a  matter  of  much  importance,  seeing 
that  a  greater  amount  of  injury  is  done  annually  to  sihipping 
passing  near  Cape  Horn  by  severe  weather,  than  in  any  other 
looality  in  the  world.  The  average  nimiber  of  vessels  entering 
Stanley  Harbor  in  the  year  is  about  fifty,  with  an  aggregate  ton- 
nage of  20,000;  of  this  number  a  fourth  arrive  in  distress  and 
are  rep«ired  at  Stanley." 

The  e'vndence  of  the  captain  further  disclosed  that  he  could 
have  reached  Valparaiso  within  twenty-five  days  after  the  fii*st 
accident  occurred,  and  on  August  6th  could  have  sailed  there 
in  nine  days.  While  there  is  some  evidence  showing  that  up  to 
within  thirtv-seven  hundred  miles  of  Honolulu,  he  could 
more  readily  have  reached  the  ports  of  Papeete,  on  the  Island  of 
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T^ahiti,  oi'  Tai-o-hae,  in  tlie  MarqueeaB,  where  surgical  aid  could 
have  been  obtained.  Such  a  poesibility  never  seemed  to  have  en- 
tered into  the  calculations  of  the  captain,  as  he  made  no  effort 
to  make  any  port  but  his  port  of  destination.  And  ^\ilile  it  is 
said  libellajit  did  not  ask  to  be  taken  to  the  nearest  port  for  aid, 
yet  that  did  not  relieve  tlie  captain  of  his  duty  in  the  matter. 
The  foimer  may  liave  been  ignorant  of  his  rights  and  so  failed 
to  ask  to  have  them  enforced. 

I  am  of  opinion  tliait  the  captain  was  negligent  in  not  taking 
the  course  the  law  required  of  him,  namely,  to  have  put  into  the 
nearest  port,  and  the  ship  and  owners  thereof  are  liable  for  such 
negligence. 

While  the  bones  of  this  man's  leg  have  knit^  yet  it  is  in  evi- 
dence that  the  fractured  bones  overlap  an  inch  and  a  quarter, 
which  causes  a  consequent  shortening  and  deformity  of  the  leg. 
He  is  unable  to  walk  without  the  aid  of  a  cane  or  crutches;  while 

from  the  testimonv  of  the  medical  witnesses  it  will  be  at  least 

t/ 

a  year  from  the  time  of  the  accident  before  he  is  able  to  have  a 
natural  muscular  use  of  the  leg  and  resume  his  vocation  as  a 
seaman. 

If  this  man  had  had  proper  medical  care  ^vithin  a  reasonable 
time  after  the  injury-  ho  might  possibly  still  have  a  leg  which, 
while  not  as  perfect  as  tlie  uninjured  one,  yet  the  deformity 
would  not  be  apparent  and  he  would  have  been  saved  the  pain 
and  sufferinig  incident  to  the  t^vo  months  during  which  he  was 
without  medical  assistance,  and  during  which  time  he  again  in- 
jured the  leg  by  falling,  entailing  more  pain  and  suffering. 

Libellant  shipped  aboard  this  vessel  on  the  fir?it  day  of  ^fay, 
1903,  and  the  vessel  reached  this  port  on  the  fifteeoith  of  Septem- 
ber, 1903.  lie  was  to  receive  $18  a  month  as  wages.  Xone  of 
this  wage  has  been  paid  him  so  far  as  the  evidence  shows,  and 
he  is  therefore  entitled  to  the  sum  of  $81  Aviages  for  four  months 
and  a  half,  as  while  he  was  inca)>acitated  from  ^^'ork  during  a 
}X)rtion  of  that  time,  such  incapacity  a.rose  from  injuries  received 
while  in  the  ^en'ice  of  the  ship.  Desty  Slupping  and  Admir- 
alty, Soc.  155,  and  cases  there  cited.    1  cannot,  however,  award 
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him  that  sum  in  tliis  action  as  no  d-emand  is  made  for  the  same 
in  the  libel. 

Libellant  is  entitled  to  damages  for  the  pain  and  suffering  and 
the  injury  he  received  by  reason  of  the  failure  of  the  captain  to 
seek  a  port  where  medical  aid  and  attendance  could  have  been 
obtained  as  the  law  requires,  and  which  he  could  have  obtained 
by  going  into  the  nearest  port,  which  in  this  instance  was  either 
Port  Stanley,  in  the  Falkland  Islands,  or  failing  in  that,  then 
Valparaiso  or  Valdivia  on  the  coast  of  Ohili,  I  will  award  the 
libellant  in  full  for  all  such  damagee,  excepting  the  wage  which 
should  have  been  paid  him  upon  the  termination  of  the  voyage, 
the  sum  of  eighteen  hundred  ($1800)  dollars,  together  with  costs 
of  suit 

Let  judgment  be  entered  accordingly. 

(1)    See  Ante,  P.  420. 
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APPENDIX. 


POWERS  AND  DUTIES  OF  GRAND  JURORS  IX  TliE 
COURTS  OF  THE  UNITED  STATES. 

Chaege  to  the  Grand  Jury,  October  12,  1903. 

At  a  term  of  the  United  StaAeB  District  Court  for  the  District 
of  Hawaii,  held  ait  the  city  of  Honolulu,  on  the  12th.  day  of 
October,  1903,  a  grand  jury  was  impaneled  and  to  it?  foreman  the 
following  oath  was  admimstered: 

^*You,  as  foremam  of  this  inquest  for  the  body  of  the  District 
of  the  Territory  of  Hawaii,  do  swear  that  you  will  diligently 
inquire  and  true  presentment  miake  of  such  articles,  matters  and 
things  as  shall  be  given  you  in  charge,  or  otherwise  come  to  your 
knowledge^  touching  the  present  service, 

"The  government's  counsel^  your  fellows  and  your  own,  you 
shall  keep  secret;  you  shall  preeent  no  one  for  envy,  ha  tiled, 
or  malice;  neither  shall  you  leave  any  one  unpresented  for  fear, 
favor,  affection,  hope  of  reward  or  gain,  but  shall  present  all 
things  truly  as  thes*^  come  to  your  knowledge,  according  to  the 
best  of  your  understanding,  so  help  you  God." 

Then  to  the  rest  of  the  grand  jurors,  the  following  oath  was 
admiinistered: 

"Tlie  same  oath  wliich  your  foreman  has  taken  on  his  part, 
you  and  every  one  of  you  s»liall  Avell  and  truly  observe  on  your 
part.     So  help  you  God." 

EsTEE,  J.     Then  charged  the  grand  jury  as  follows: 
Gentlemen  of  the  Grand  Jury: 

You  have  been  called  here  as  meml^ers  of  the  Grand  Jurv 
of  the  United  States  District  Court  of  Hawaii  during  the  term 
of  court  just  opening  and  the  duties  which  will  devolve  u]X>n 
you  are  of  grave  importance.     By  the  fundamental  law  of  the 
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United  States,  nanLely,  the  Oonatitutioii  thereof,  it  is  preecribed 
that— 

^*Na  person  shall  be  held  to  answer  for  a  capital  or  otherwise 
infamous  crime  unless  <m  a  presentment  or  indictment  of  a 
Grand  Jury  except  in  cases  arising  in  the  land  or  naval  forcee 
or  in  the  militia,  when  in  actual  service  in  time  of  war  or  public 
danger."    Sec.  1,  Article  V, 

You  will  therofcxre  observe  that  no  steps  can  be  taken  for 
the  proeecution  of  any  crime  of  the  character  indicated  until 
your  body  shall  have  acted.  The  whole  series  of  felonies  belong 
to  the  class  of  infamous  crimes  mentioned.  You  will  therefore 
note  how  indispensable  to  the  administration  of  justice  in  crimr 
inal  cases  is  the  action  of  the  grand  jury. 

You  are  officers  of  the  United  States  and  as  such,  deal  only 
witli  offenses  against  the  laws  of  the  United  States,  or  which 
are  made  such  by  United  States  laws.  You  have  nothing!  to  do 
with  offenses  under  the  laws  of  the  Territory  of  Hawaii. 

Your  jurisdiction,  however,  in  the  investigation  of  offenses 
made  such  by  the  laws  of  the  United  States,  extends  over  the 
whole  Territory  of  Hawaii,  and  you  are  to  fairly  and  without 
fear  or  favor  inveetigato  all  crimes  within  the  Territory  which 
come  under  that  category. 

I  wish  to  say  further  to  you  in  relation  to  the  cliaracter  of 
your  duties,  that  the  grand  jury  ie  designed  not  alone  as  a 
means  of  bringing  to  trial  persons  accused  of  crime  upon  just 
grounds,  but  it  is  also  a  means  of  protecting  the  citizen  against 
unfounded  accusations  whether  they  procec<l  from  tlie  govern- 
ment or  are  prompted  by  individual  enmities  or  personal  pas- 
sion. There  is,  therefore,  a  double  duty  cast  upon  you  as  grand 
jurors  of  this  district;  one  is  that  duty  to  society  to  see  that 
parties  against  whom  there  is  jus't  ground  to  charc:^^  the  com- 
mission of  a  crime  shall  be  held  to  answer  thereto,  and  on  the 
other  side,  a  duty  to  the  citizen  to  see  that  he  is  not  subjected 
to  prosecution  upon  erroneous  accusations. 

Your  sessions  shall  be  secret.  This  is  just.  It  would  work 
a  great  hardsliip  to  any  citizen  against  whom  charge:?  might  be 
brought  to  you  for  investigation,  if  as  a  result  tliei'eof  you 
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should  find  them  unfounded,  and  said  charges  had  been  made 
public. 

You  must  examine  all  matters  called  to  vour  attention,  bv 
the  Court;  also  all  matters  called  to  your  attention  by  the  United 
States  District  Attorney.  You  will  also  examine  all  eases  of 
alleged  violations  of  United  States  laws  that  may  be  brought  to 
your  atteaition  and  evidence  presented  thereon,  aside  fixwn  any 
matter  that  may  be  brought  befoaie  you  either  by  the  District 
Attorney  or  indicated  in  this  dharge. 

You  are  not,  however,  to  consider  or  examine  the  books  or 
accoimts  of  Federal  officeire;  these  matters  are  left  to  the  heads 
of  the  departments  to  which  these  officers  belong. 

It  may  be  possible  that  some  of  you  have,  within  your  per- 
:Sonal  experience,  knowledge  of  the  commission  of  a  public  of- 
fense againet  the  laws  of  the  United  States  or  of  facts  which 
tend  to  sihow  that  such  an  offense  has  been  committed.  If  you 
are  possessed  of  any  sucli  knowledge,  you  should  disclose  it  to 
your  associates  so  that  they  may  consider  it^ 

If  any  attempt  is  made  to  influence  your  action  as  grand 
jupora,  it  will  be  your  duty  to  immediately  notify  the  Court. 
It  i3  provided  by  Section  5405  of  the  Revised  Statutes  of  the 
United  States,  tliat — 

"Every  person  who  attempts  to  influence  the  action  or  de- 
cision of  any  grand  juror  upon  any  issue  or  matter  pending 
before  such  juror,  or  before  the  jury  of  which  he  is  a  member 
or  pertaining  to  his  duties  *  *  shall  be  punishable  by  a 
fine     *     *     *     or  by  imprisonment  or  by  both,     *     *     " 

In  considering  the  evidence  preeented  to  you  in  each  case, 
you  will  remember  that  all  pereons,  no  matter  what  the  charge 
against  them  may  be,  are  presumed  to  be  innocent  until  proven 
guilty.  And  to  justify  the  finding:  of  an  indictment,  you  must 
be  convinced  so  far  as  the  evidence  goes,  that  the  accused  is 
guilty;  in  other  words,  if  in  your  judgment  the  evidence  before 
you  would  if  unexplaine<l,  and  uncontradicted,  ^varrant  a  con- 
viction by  a  petit  jury  you  should  find  an  indictment* 

The  general  government  has  selected  the  United  States  Disr 
trict  Attorney  to  reprosent  its  interests  in  all  prosecutions.    He 
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will  a.t  all  times  be  ready  and  willing  to  aid  you  in  your  in- 
vc?6tigations.  He  will  call  and  examine  witnesses  and  if  need 
be  interpreters  to  assist  you  in  your  labors;  but  if  you  so  desire 
you  can  call  and  examine  witnesses  of  your  own  volition. 

The  District  Attorney  has  no  right  to  be  present  during  your 
deliberations  or  when  you  vote;  no  one  but  members  of  the 
grand  jury  can  be  present  at  your  deliberations  or  at  your 
voting. 

In  your  examinationa  you  will  hear  and  consider  only  legal 
testimony;  mere  hearsay  testimony  you  will  discard.  And  if 
in  your  inveaftigations  you  find,  or  become  convinced  that  there 
is  evidence  not  produced  which  would  explain  away  a  charge 
presented  to  you,  it  will  be  your  duty  to  get  such  evidence  if 
it  is  poeeible  to  do  so. 

I  wish  further  to  state  to  you  that  it  requires  the  affirmative 
vote  of  at  least  twelve  of  your  members  to  find  an  indictment. 

Among  the  matters  placed  before  you  for  investigation,  there 
are  likely  to  be  certain  offenises  arising  under  Sections  5526  and 
5527  of  the  R,  S.  TJ.  S.  known  m  the  "peonage"  statutes. 

Section  5526  prescribes  that — 

"Every  person  who  hold:*,  arrests,  returns  or  causes  to  be  held, 
arrested  or  returned,  or  in  anv  manner  aids  in  the  arrest  or 
return  of  any  person  to  a  condition  of  peonage,  shall  be  punished 
by  a  fine  of  not  less  than  one  thousand  nor  more  than  -five  thou- 
sand dollars,  or  by  imprisonment  not  less  than  one  year  nor 
more  than  five  vears  or  bv  both." 

Section  5527  roads  as  follo^\'s — 

'*Every  person  who  obstructs  or  attempts  to  ohstmeit  or  in 
any  \\ixy  interferes  Avitli  or  prevents  the  enfor(^(*meiit  of  the 
preceding  section  f*ha]l  be  liable  to  the  pains  and  penalties  there- 
in describeil." 

It  should  alK>  be  lH>rne  in  mind  that  our  Constitution  is  op- 
pa-Tcd  to  all  forms  of  peonage,  slavery  or  servitude.  All  men 
are  free  from  the  moment  their  feet  rest  on  American  soil,  for 
our  fundamental  law  and  the  acts  of  Congress  passctl  in  con- 
fonnitv  therewith  intend  that  neither  slaverv  nor  invohmtary 
servitude  shall  exist,  anvwhere  in  America,     This  constitutional 
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prohibition  applies  with  equal  foroe  to  foreign  as  to  American 
bom  people  living  in  the  United  States.  No  man  i&  too  great 
or  too  small  not  to  be  bound  or  protected  by  it  This  Republic 
pests  upon  the  sacred  principle  that  all  men  are  bom  free  and 
equal.  Peonage  is  im-Amerioan,  It  matters  not  from  what 
country-  the  peon  immigrates  or  what  agreement  he  comes  un- 
der, he  cannot  with  impunity  translate  to  our  shores  any  form 
of  servitude;  nor  can  he  implant  here^  unresisted  by  our  law^, 
the  principles  peculiar  to  slavefy  or  the  customs  of  his  own 
country.  American  law  is  designed  to  enforce  all  the  personal 
rigihts  due  each  human  being  in  America  and  in  that  sense  it 
teaches  morality. 

It  is  further  provided  by  Section  3  of  the  Act  of  March. 3, 
1903,  being  **An  Act  to  regulate  the  immigration  of  aliens  into 
tlie  United  States,"  that — 

"T(he  importation  to  the  United  States  of  any  woman  or  girl 
for  the  purposes  of  prostitution  isi  hereby  forbidden;  and  whoerver 
shall  import  or  attempt  to  import  any  woman  or  girl  into  the 
United  States  for  the  purposes  of  prostitution  or  who  shall  hold 
or  attempt  to  hold  any  womaoi.  or  girl  for  such  purpose?,  in 
pursuajice  of  such  illegal  importation,  shall  be  deemed  guilty 
of  a  felony  and  on  a  conviction  thereof  shall  be  imprisoned  not 
less  than  one  year  nor  more  than  five  yeare  and  pay  a  fine  noi 
exceeding  $6,000." 

It  is  believed  that  there  has  been  brought  here  quite  recently 
a  number  of  these  unfortunate  women  and  girls,  to  be  held  for 
the  purposes  of  prostitution.  It  will  be  your  duty  as  American 
citizens  and  public  otBcers  to  investigate  these  matters  tho- 
roughly so  that  the  guilty  may  be  punished;  and  in  making 
your  investigations  you  must  bear  in  mind  that  these  alleged 
offenses,  like  all  crimes,  are  committed  in  secret  and  will  require 
at  your  hands  the  most  patient  inquiry. 

Furthermore,  it  is  prescribed  by  Section  3  of  the  Act  of  Con- 
gress of  March  3,  1887,  (Vol.  24,  U.  S.  Stats.  635)— 

"That  whoever  commits  adultery  shall  be  pimished  by  impris- 
omrent  in  the  penitentiary  not  exceeding  three  years,  and  when 
the  act  is  committed  between  a  mairied  woman  and  a  man  who 
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is  uiimamed  bath  parties  to  such  act  shall  be  deemed  guilty  of 
adultery,  and  when  such  act  is  committed  between  a  married 
man  and  a  woman  who  is  unmarried,  the  man  shall  be  deemed 
guilty  of  adulter}'." 

This  act  of  Congress  is  applicable  to  all  such  offense c<'  coar- 
mitted  within  this  Territory.  The  highest  evidence  in  favor  of 
tliA  advanced  civilization  of  a  community  is  the  punishment  im- 
posed on  offeiieee  against  the  moral  laws.  Some  of  this  class  of 
cases  will  be  brought  to  your  attention  and  it  will  be  your  duty 
to  fully  and  fairly  investigate  the  same,  and  find  indictments 
where  you  believe  a  petit  jury  would  be  convinced  of  the  ^ilt 
of  the  ])ariie;,  from  tlie  facts  as  presented  for  your  consideration, 
if  no  evidence  were  introduced  to  contradict  the  j-iime. 

Gentlemeoi  of  the  Grand  Jury:  You  may  be  called  upon  to 
investigate  a  charge  of  perjury;  and  in  this  connection  T  instruct 
you  that  the  la^vs  of  the  United  States  contemplate  that  a  state- 
ment made  under  oath  before  a  competent  officer  of  the  law,  shall 
be  strong  evidence  of  the  truth  of  the  facts  stated,  and  in  order 
to  preserve  inviolate  the  solemeity  of  an  oath  under  the  forms 
prescribed  by  law,  and  to  punish  any  violations  thereof,  it  is 
prescribed  by  Section  5392  of  the  Revised  Statutes  of  the  United 
States,  that — 

"Every  person  who  having  taken  an  oath  before  a  c-ompetent 
tribunal,  officer  or  person  in  any  case  in  which  a  law  of  the 
United  States  authorizes  an  oath  to  be  administered,  that  he 
will  testify,  declare,  depose  or  certify  truly,  or  that  any  wTitten 
testimony,  declaration,  deposition  oar  certificate  by  liim  subscribed 
is  true,  wilfully  and  contrary  to  such  oath,  states  or  subscribes 
any  material  matter  which,  he  does  not  believe  to  be  true,  is 
guilty  of  perjury,  and  shall  be  punished  by  a  fine  of  not  more 
than  two  thousand  doUare,  and  by  imprifiionmeiit  at  hard  labor 
not  more  than  five  yoars;  and  shall  moreover,  thei-eafter  be  in- 
capable of  giving  testimony  in  any  court  of  the  United  States, 
until  such  time  as  the  judgment  against  him  i^  revei-sed."  It 
might  also  bo  added,  that  this  law  is  made  applicable  to  oaths 
before  immigration  officers.  Sec.  24,  Act  of  Mar.  3,  1903,  (Vol. 
32,  U.  S.  St  1213). 


4G0  OCTOBER,  1903. 

It  is  i>povide>d  by  Section  8463  of  die  R.  S.  U.  S.  as  amended 
by  the  Act.  of  January  3,  1887,  that — 

"Any  person  who  shall  with  intent  to  defraud,  falsely  inake« 
forge,  counterfeit,  eugrave  or  print,  or  cause,  or  procure  to  be 
falsely  made,  forged,  counterfeited,  engraved,  or  printed,  or  will- 
ingly aid  or  assist  in  falsely  making  fomng,  counterfeiting, 
engraving,  or  printing,  any  order  in  imitation  of,  or  purporting 
to  be,  a  money  order  or  postal  note,  issued  by  or  under  the  direc- 
tion of  the  PostofRce  Department  of  the  United  States,  or  of  any 
foreign  country,  and  payable  in  the  United  States,  or  any 
material  signature  or  indorsement  thereon;  or  any  material 
signature  upon  any  receipt,  or  certificate  of  identification  there- 
on; any  person  Avho  shall  falsely  alter,  or  cause  or  procure  to  be 
falsely  altered,  or  willingly  aid  or  assist  in  falsely  altering,  any 
such  money  order  or  postal  note;  any  pereon  who  shall  with  intent 
to  defraud,  pass,  utter  or  publish  as  true,  any  such  false,  forged, 
coimterf eited  or  altered  money  order  or  postal  note^  knowing"  the 
same  or  any  signature  or  endoreement  thereon,  to  be  false, 
foamed,  counterfeited  or  altered,  shall  be  punishable  by  a  fine  of 
not  more  than  five  thousand  dollars  or  by  imprisonment  at  hard 
labor  for  not  less  than  two  years  and  not  more  than  five  yearsi" 

Congress  has  established  a  Pa=:<tal  Money  Order  system  in  the 
United  States  and  in  doing  so  has  provided  for  the  protection 
of  all  money  or  postal  ordere  issued  by  authority  of  the  Postal 
I>ej)artment  of  tlic  government,  and  the  punishment  of  all  viola- 
tions of  the  Postal  T^ws  in  that  regard.  You  will  be  called  upon 
to  examine  some  offences  of  this  (Character,  and  you  will  give 
them  the  same  careful  consideration  that  you  do  to  all  offenses 
against  the  laws  of  the  United  States  laid  before  you  for  investi- 
gation. 

Finally,  among  the  matters  which  you  will  be  called  upon  to 
consider,  will  be  violations  of  the  Act  of  Jime  10,  1890,  entitled 
"An  Act  to  simplify  the  laws  in  relation  to  the  collection  of 
the  revenue"  (Vol.  II,  Supp.  R.  S.  U.  S.  750),  commonly  known 
as  the  "Customs  Administrative  Act," 

The  particular  violation  of  this)  law  arises  under  Section  9 
thereof,  which  reads  as  follo^vs: 
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"That  if  any  owner,  importer,  consignee  or  agent  or  other 
person  shall  make  or  attempt  to  make  any  entry  of  imported 
merchandise  by  means  of  any  fraudulent  or  false  invoice,  affid- 
avit, letter,  paper  or  by  means  of  any  false  statement,  written  or 
verbal,  or  by  moans  of  any  false  or  fraudulent  practice  or  ap- 
pliance wliatsoever,  or  shall  be  guilty  of  any  willful  act  or  omis- 
sion by  means  whereof  the  United  States  shall  be  deprived  of 
the  lawful  duties,  or  any  portion  thereof  accruing  upon  the 
merchandise  or  any  portion  thereof  embraced  or  refeiTed  to  in 
such  invoice,  affidavit,  letter,  paper  or  statement,  or  affected  by 
such  act  or  omission,  such  merchandise  or  the  value  thereof  to 
be  recovered  from  tlie  person  making  the  entry,  shall  be  for- 
feited, which  forfeiture  ^Kall  only  apply  to  the  whole  of  the 
merchandise  or  the  Value  thereof  in  the  case  or  package  con- 
taining the  particular  article  or  articles  of  merchandise  to  which 
such  fraud  or  fake  paper  or  statement  relates.  And  such  person 
shall,  upon  conviction,  be  fined  for  each  offense,  a  sum  not  ex- 
ceeding five  thousand  dollars,  or  be  imprisoned  foi*  a  time  not 
exceeding  two  years  or  both,  in  the  discretion  of  the  Court." 

It  is  needless  for  me  to  remind  you  that  the  object  of  this 
section  of  tlie  Customs  Administrative  Act  is  to  secure  to  the 
United  States  its  just  duties.  And  it  ia  also  the  intent  of  the 
revenue  laws  of  the  United  States  that  all  parties  importing 
or  bringing  into  the.  United  States  merchandise  of  any  kind, 
shall  stand  upon  an  equal  footing  before  the  law.  And  any 
violation  of  theee  customs  laws  is  not  only  a  deprivation  of  the 
United  States  of  its  just  dues,  but  also  works  an  injustice  to 
all  others  who  conform  to  the  laws  and  pay  the  duties  imjKDsed 
upon  tlie  merchandise  they  import. 

Genllemeo  of  the  Jur}':  It  lias  been  the  settlal  jx>licy  of 
the  United  States  to  exclude  from  our  shores  certain  clasies  of 
immigrants  deemed  to  be  an  undesirable  element  to  add  to  our 
{K>pulation,  and  the  lawn  of  Congress  }xissed  relative  thereto 
from  time  to  time,  have  been  sougjht  to  lx>  rigidly  enforced  by 
l>oth  the  administrative  and  judicial  branches  of  the  gK)vernment. 
Am'Tsng  the  classes  (xeluded  are  women  and  girls  who  are  im- 
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port-ed  for  piirpoeee  of  ppoetitution,  whidi  subject  I  have  already 
called  to  j'our  attention. 

Among  the  other  classes  are  persons  unlawfully  brought  to 
the  United  States  und«r  the  provisions  of  the  Act  of  March  3, 
1903,  relative  to  tJie  '^Immigration  of  aliens  into  the  United 
States"  such  imla^vfulness  consisting  in  the  fact  that  they  have 
been  assisted  or  encouraged  to  come  into  tlie  country  under  conr 
tracts  or  agreements,  or  offers  or  promises  of  labor  and  their 
transportation  prepaid  by  the  parses  encouraging  tiiem  to  come 
into  the  countrv  under  the  conditions  stated. 

I  do  not  deem  it  necessary  to  go  into  these  laws  in  detadL 
The  United  States  District  Attorney,  as  I  have  heretofore  sug- 
gested to  you,  will  be  ready  and  willing  to  aid  you  in  your  in- 
vestigations into  all  these  maittere^  making  clear  to  you  what 
laws  are  claimed  to  have  been  violated  and  in  what  reepect 

If  vou  should  desire  anv  further  instructions  from  the  Court 
you  are  at  liberty  to  ask  for  them  at  any  time  and  upon  any  of 
tJie  matters  embraced  in  this  charge  or  any  other  offenses  that 
you  may  have  under  investigation. 

I  appoint  Mr.  Atwater  your  foreman;  you  can  select  your 
own  secretary. 
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ADMIRALTY. 

1.  Under  Section  1109  of  the  Compiled  Civil  Laws  of  Hawaii  of  1897, 
and  the  decisions  of  the  Supreme  Court  of  the  Territory  of  Hawaii, 
jurisdiction  in  admiralty  sustained  in  an  action  in  personam  instituted 
by  a  widow  to  recover  damages  for  the  wrongful  killing  of  her  hus- 
band, a  drayman,  by  reason  of  the  breaking  of  a  chain  used  in 
lowering  a  bed  plate  weighing  some  25,000  pounds  from  the  schoon- 
er Robert  Lewers  owned  by  the  libellee,  where  it  was  shown  that 
the  officers  and  men  of  the  schooner  had  entire  charge  and  control 
of  the  appliances  used  in  the  lowering  of  the  said  bed  plate,  and 
negligence  was  proven. — Kekauoha  v.  Robert  Lewers  Co.,  75. 

2.  The  master's  order  for  supplies  is  sufficient  proof  of  their  necessity. — 
Hall,  ct  al.  V.  Schooner  "Howe"  238. 

3.  The  burden  of  proof  is  on  the  ship  to  show  that  it  was  fitted  out  with 
all  the  needed  articles  of  food  and  medicine,  and  it  is  not  alone 
what  provisions  and  medicine  are  shown  to  be  aboard  the  vessel, 
but  what  the  seamen  are  supplied  with  and  how  they  are  supplied 
with  it  that  controls  in  actions  based  on  Section  4568,  R.  S.  U  .  S. — 
Hall  el  al.  i\  Schooner  "Howe"  238. 

4.  Under  Section  4612  of  the  R.  S.  U.  S.  as  amended  by  the  Act  of  Con- 
gress of  December  21,  1898,  certain  daily  rations  are  to  be  served 
to  the  members  of  the  crew;  and  the  mere  furnishing  of  the  amount 
of  food  required  by  law  to  be  given  to  the  men,  if  the  same  is  not 
edible,  is  not  a  compliance  with  the  terms  of  the  statute. — Hall,  et  al, 
V.  Sehooner  "Howe"  238. 

5.  Where  it  was  shown  that  there  were  no  weights  or  measures  on  board 
the  schooner,  as  required  by  Section  4571  of  the  R.  S.  U.  S.  but  that 
the  cook  guessed  at  the  amount  of  food  that  the  men  received.  Held, 
that  neither  the  master  nor  the  cook  has  a  right  to  issue  to  the  men 
provisions  according  to  a  method  of  his  own,  unless  the  men  agree 
to  such  method,  and  even  then  the  action  is  doubtful.  Hall  v. 
Schooner  "Hotvc,"  238. 

6.  When  the  statute  regulates  what  the  rations  of  seamen  shall  be  the 

statute  must  be  followed.  Except  only  in  cases  of  great  sea  peril, 
those  statutory  rations  must  be  supplied  and  must  be  reasonably 
well  cooked. — lb. 

7.  Where  in  the  process  of  transferring  sugar  from  the  hold  of  one  ship 
into  the  hold  of  another  ship,  with  the  usual  and  customary  appli- 
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ances,  a  sling  containing  some  1250  pounds  of  sugar  was  lowered 
unexpectedly  by  an  employe  of  the  defendant  on  to  the  deck  of  the 
ship  into  whose  hold  the  sugar  was  being  loaded,  severely  injuring 
the  mate  of  said  ship  who  made  ineffectual  attempts  to  get  out  of 
the  way  of  the  descending  sugar,  and  some  evidence  was  introduced 
as  to  the  giving  of  warnings  of  the  coming  of  the  sug^r  by  the  offi- 
cers of  the  defendant,  Held,  that  these  warnings  were  not  shown  to 
have  been  brought  home  to  the  injured  person.  And  further  held, 
that  "even  if  the  warnings  had  been  heard  by  him  and  disregarded, 
thus  showing  a  degree  of  negligence  on  his  part,  that  would  not  have 
relieved  the  defendant  from  the  results  of  its  negligence,  if  by  the 
exercise  of  reasonable  care  it  could  have  avoided  the  consequences 
of  libellant's  negligence. — Lorensen  v.  I.  I.  S.  Nav.  Co.,  267. 

8.  Where  it  was  shown  that  after  a  sling  load  of  sugar  was  hoisted  ont 
of  the  hold  of  a  ship  and  suspended  from  the  donkey  fall,  that  the 
strain  was  then  transferred  from  the  donkey  fall  to  the  burden  line, 
and  the  duty  of  the  burden  man  was  to  lower  away  slowly  to  the  deck 
of  the  ship  into  whose  hold  the  sugar  was  being  loaded,  and  that  in 
order  to  control  the  line,  the  burden  man  was  obliged  to  take  suffi- 
cient turns  of  this  line  round  a  post,  the  evidence  as  shown  by  the 
libellee's  own  witnesses,  that  at  the  time  of  the  accident  he  took  but 
three  turns,  thereafter  taking  four,  when  no  further  difficulty  was 
experienced  in  controlling  the  line,  Held  to  be  a  very  significant  fact 
in  considering  the  cause  of  the  injury. — Lorensen  v.  I.  /.  5*.  A'az\  Co., 
267. 

9.  The  fact  that  the  officers  and  crew  of  the  defendant's  ship  had  ex- 

clusive control  of  the  appliances  and  gear  being  used  in  transferring 
the  sugar  from  one  ship  to  the  other,  is  an  important  element  in 
considering  suits  for  damages  arising  from  injuries  sustained  during 
the  process  of  transferring  said  sugar. — Lorensen  v.  /.  /.  S.  Xav.  Co., 
267. 

10.  In  an  action  brought  by  the  engineer  of  the  steamship  **Helene" 
admitted  to  be  a  vessel  engaged  in  the  "coaswise  trade,"  which  action 
is  based  on  Section  4546  R.  S.  U.  S.,  and  where  it  appeared  that  in 
an  action  before  the  District  Magistrate  of  Honolulu,  a  judgment 
was  rendered  against  libellant,  and  his  wages  in  the  hands  of  the 
Wilder  Steamship  Co.,  garnisheed,  which  Company  had  thereupon 
refused  to  pay  said  wages  to  libellant,  and  it  being  shown  that  libel- 
lant had  signed  before  a  Shipping  Commissioner  at  San  Francisco 
when  entering  the  service  of  said  Company,  Held,  that  under  the 
piovisions  of  the  Act  of  February  18,  1895!  Vol.  28,  U.  S.  Stats.  667. 
the  wages  of  libellant  were  exempt  from  garnishment. — Holland  ?•. 
Steamship   "Hclcnc"  281. 
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11.  Where  a  stevedore  while  under  a  contract  with  a  "boss"  stevedore 
was  injured  on  board  a  ship  lying  in  port,  while  engaged  in  unload- 
ing her  cargo,  the  said  injury  resulting  from  the  action  of  a  fellow 
stevedore,  and  where  the  allegations  of  the  libel  distinctly  and  in 
terms  exonerates  the  officers  and  crew  of  the  ship  from  any  blame 
in  the  matter,  as  they  were  not  connected  with  the  unloading  of  the 
ship  and  had  no  control  over  the  same,  upon  an  exception  filed  to 
the  admiralty  jurisdiction  of  the  court,  Held,  that  the  mere  fact  that 
a  ship  was  incidentally  connected  with  the  tort,  did  not  make  the 
matter  a  maritime  one,  or  bring  it  within  the  admiralty  jurisdiction 
of  the  court,  and  said  exception  sustained. — Campbell  v.  H.  Hackfeld 
&  Co.,  319. 

12.  It  is  the  dujy  of  the  master  of  the  vessel  to  maintain  order;  and  the 
duty  of  the  crew  to  obey  orders. — U.  S.  v.  Gisaburo,  323. 

13.  In  an  action  in  admiralty  where  the  libellant  was  shown  to  be  a  cor- 
poration organized  under  the  laws  of  the  State  of  California,  upon  a. 
motion  to  dismiss  the  libel  during  the  progress  of  the  trial  based 
upon  the  fact  that  libellant  had  not  complied  with  the  provisions  oL 
Act  45  of  the  Session  Laws  of  1898,  of  the  Republic  of  Hawaii,  con- 
tinued in  force  by  the  Act  of  Congress  for  the  government  of  the- 
territory,  Held,  that  the  provisions  of  such  law  related  only  to  ter- 
ritorial courts,  and  that  in  no  event  could  a  law  of  that  character 
affect  the  jurisdiction  of  the  United  States  District  Court  of  Hawaii 
in  relation  to  admiralty  cases.  Motion  denied. — Spreckels  Bros.  Co. 
V.  ''Nevadan"  et  a/.,  354. 

14.  Where  the  method  used  in  transferring  sugar  from  a  wharf  to  a  boat 
sustained  in  position  only  by  its  oars  in  the  open  sea,  was  showni 
to  be  the  following:  the  man  in  charge  of  the  derrick  and  winch  on 
the  landing  suspends  the  sling  load  of  sugar  out  over  the  boat  and! 
there  holds  it  to  await  a  signal  from  the  men  in  the  boat  when  they- 
are  ready  to  have  it  lowered  into  the  boat;  and  it  was  shown  in  the- 
special  instance  complained  of,  that  no  signal  was  given  for  him  to- 
lower  the  sling  load,  containing  some  1250  pounds  of  sugar  into  the- 
boat,  but  that  he  did  so  without  warning  to  the  men  in  the  boat 
thereby  severely  injuring  one  of  the  crew  thereof,  and  the  man  in- 
charge  of  the  winch  claimed  that  the  boat  was  lifted  up  on  a  big  wave 
and  struck  the  under  side  of  the  sling  of  sugar  and  that  the  injury- 
to  the  member  of  the  crew  resulted  from  that  fact  without  any  negli- 
gence on  the  part  of  the  winch  man.  Held,  that  if  the  boat  had  risen 
upon  the  big  wave  as  claimed  and  the  sailor  had  been  lifted  up  with* 
the  boat  and  injured,  yet  the  same  wave  would  have  carried  the  boat 
past  the  sling  load  of  sugar,  which,  if  held  in  position  by  the 
winchman,  would  have  remained  suspended  even  after  its  impact 
with  the  boat;  and  the  fact  that  the  sling  load  of  sugar  did  not  re- 
main suspended  but  remained  in  the  boat  on  top  of  the  unconscious 
sailor,  shows  conclusively  to  the  mind  of  the  court  that  the  winch- 
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man  had  negligently  let  go  his  hold  of  the  sling  load  of  sugar.- 
Palapala  v.  Paauhau  Sugar  Plantation  Co.,  387. 

15.  Where  it  was  shown  that  the  winchman  had  entire  control  of  the 
winch  on  the  wharf,  and  was  subject  to  no  orders  from  any  one 
in  relation  to  the  lowering  of  the  sling  loads  of  sugar,  save  the  signals 
from  the  men  in  the  boat  when  they  were  ready  to  receive  the  same; 
and  where  it  appeared  that  the  winchman  either  saw,  or  if  he  looked, 
could  have  seen  the  incoming  waves,  Held,  that  by  the  mere  raising 
or  lowering  of  a  lever  he  could  have  controlled  the  position  of  the 
sling  load,  and  if  the  conditions  of  the  accident  were  such  as  are 
claimed  by  him,  it  would  still  have  been  but  the  work  of  a  moment 
for  him  to  have  raised  the  sling  load  out  of  the  way  of  the  wa\'e 
and  the  boat,  and  thus  have  avoided  the  accident,  if  he  had  exercised 
such  vigilence  as  was  incumbent  upon  him. — lb. 

16.  In  an  action  in  rem  in  admiralty  for  damages  for  injuries  sustained 
by  a  seaman  on  board  the  barkentine  **James  Tuft,"  where  it  ap- 
peared that  said  seaman  was  thrown  down  on  the  deck  by  heavy 
seas  and  caught  under  a  spar  lashed  amidships,  which  spar  rose 
and  fell  upon  the  seaman  breaking  his  thigh  bone;  it  being  claimed 
by  him  that  the  injury  was  due  to  the  improper  placing  of  said 
spars  on  said  ship  and  in  the  insecure  lashing  of  the  same,  and 
where  it  was  shown  to  be  customary  to  place  such  spars  on  board 
sailing  vessels  to  be  used  in  case  of  emergencies,  Held,  that  while 
there  was  some  doubt  as  to  whether  this  spar  was  properly  placed 
or  securely  lashed  to  the  deck,  yet  in  the  absence  of  any  allegation 
or  proof  of  either  incompetency  among  the  officers  or  of  neglect 
in  providing  the  usual  number  of  men  required  to  man  the  vessel, 
or  of  unseaworthiness  in  any  particular,  the  accident  was  the  result 
of  the  perils  of  navigation  and  resulted  from  the  risks  incident  to 
the  libellant's  employment,  for  which  the  vessel  is  not  liable. — 
Langaas  v.  Barkentine  ''James  Tuft"  420. 

17.  The  fact  that  the  master  was  a  part  owner  of  the  vessel  held  not 
material  in  the  absence  of  any  evidence  of  such  negligence  as  would 
entitle  the  libellant  to  damages  for  the  injury  primarily  done  him. — 
lb. 

18.  Upon  the  trial  of  a  libel  in  personam  against  the  owner  of  a  steam 
vessel  for  wages  due  libellants  and  for  damages  for  breach  of  con- 
tract, where  it  appeared  that  libellants  had  been  engaged  by  one 
Baker  acting  as  the  agent  of  the  defendant  for  this  transaction,  to 
go  from  Honolulu  to  Hilo  to  take  charge  of  a  steam  vessel  and 
bring  her  down  fo  Honolulu  as  captain  and  first  officer  respectively, 
but  upon  arriving  at  Hilo  where  the  vessel  lay,  the  agent  of  the 
defendant  in  charge  of  the  vessel  there,  refused  to  recognize  the 
employment  of  the  libellants  in  the  capacities  indicated,  or  at  all. 
Held,  that  under  the  facts  as  shown  in  this  case,  the  employment  of 
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the  libellants  was  within  the  scope  of  the  authority  of  Baker;  that 
the  contract  was  for  libellants  to  bring  said  steam  vessel  to  Hono- 
lulu; and  upon  the  failure  of  the  defendant  to  carry  out  its  part  of 
the  contract,  through  the  action  of  its  agent  at  Hilo,  a  right  of 
action  accrued  to  libellants  to  recover  damages  for  such  breach. — 
G  our  ley,  et  al,  v.  Matson  Navigation  Co.,  429. 

19.  Claims  for  wages  are  very  highly  favored  by  courts  of  admiralty. — 
Gourley,  et  al.,  v.  Matson  Navigation  Co.,  429. 

20.  Where  a  seaman  was  shown  to  have  fallen  and  broken  his  leg  on 
board  a  vessel  while  said  vessel  was  navigating  Cape  Horn  during  a 
storm,  and  there  was  no  one  on  board  the  vessel  who  had  surgical 
knowledge,  the  leg  being  rudely  set  by  the  first  officer;  and  where 
it  appeared  that  at  the  time  of  the  accident,  the  vessel  was  only  484 
miles  from  Port  Stanley  in  the  Falkland  Islands  and  over  seven 
thousand  miles  from  her  port  of  destination,  Honolulu,  and  the 
winds  and  currents  were  favorable  to  making  the  Falkland  Islands 
in  less  than  two  days  where  surgical  treatment  could  have  been  ob- 
tained for  the  injured  man,  and  where  it  was  further  shown  that 
within  eleven  days  after  the  accident,  the  vessel  was  less  than  900 
miles  from  Valparaiso,  and  less  than  800  miles  from  Valdivia,  both 
on  the  Coast  of  Chili,  where  surgical  aid  also  could  have  been  ob- 
tained and  where  it  appeared  that  the  master  of  the  vessel  made  no 
attempt  to  reach  any  of  these  ports,  but  continued  his  voyage  to 
Honolulu,  reaching  that  port  two  months  after  the  injury  occurred, 
the  injured  man  having  hurt  his  leg  again  in  the  interval  through 
another  fall,  and  being  unable  to  walk  without  crutches  or  canes, 
and  the  leg  being  deformed  and  shorter  than  the  other  by  reason 
of  the  overlaping  of  the  bones,  due  to  the  imperfect  setting  of  the 
same,  Held,  that  the  master  of  the  vessel  was  guilty  of  negligence 
in  failing  to  put  into  the  nearest  port  as  soon  as  possible  after  the 
accident  happened,  for  surgical  aid  for  the  injured  seamen  for  which 
negligence  the  ship  and  its  owners  are  liable,  and  damages  awarded 
in  the  sum  of  $1800. — Schirrmacher  v.  Ship  "Erskine  M.  Phelps*'  444. 

See  generally  Collision, 

Salvage,  Seamen,  Shipping, 

JtTRISDICTION,  3. 

Negligence,  6,  7. 
ADMISSIONS. 
See  Eminent  Domain,  15,  22,  23. 

ALIENS. 

I.  There  is  no  provision  in  the  Act  of  Congress  of  April  30th,  1900, 
providing  a  government  for  the  Territory  of  Hawaii,  permitting  the 
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return  to  Hawaii  of  Chinese  laborers  who  had  voluntarily  left  the 
Hawaiian  Islands  after  annexation  and  before  said  Act  went  into 
effect  but  with  intent  to  return.  Congress  must  be  presumed  to 
have  known  that  there  might  be  many  such  Chinese,  and  having 
made  no  provision  for  their  return  and  registry  after  June  14,  1900^ 
or  the  issuance  of  a  certificate  of  residence  to  them,  it  is  clear  that 
they  should  be  excluded. — United  States  v.  Yong  Ho,  i. 

2.  Where  a  Chinese  laborer  left  the  Hawaiian  Islands  in  October,  1899, 
after  annexation,  but  before  the  Act  for  the  government  of  the 
Territory  went  into  effect,  and  did  not  return  within  the  year  men- 
tioned in  the  certificate  entitling  him  to  return,  but  returned  twenty- 
one  months  after  his  departure,  and  claimed  admission  under  said 
certificate.  Held,  that  he  does  not  come  within  the  provisions  of 
Section  loi  of  the  Act  of  April  30,  1900,  as  he  was  not  "in  the 
Hawaiian  Islands"  when  the  Act  for  the  government  of  the  Terri- 
tory went  into  effect,  and  he  is  not  entitled  to  come  into  the  Terri- 
tory to  register  as  a  Chinese  laborer. — United  States  v,  Y^ong  Ho,  1. 

3.  Chinese  in  the  Hawaiian  Islands  on  June  14*  1900,  when  the  '*Act 
to  provide  a  government  for  the  Territory  of  Hawaii  went  into 
effect,  were  by  Section  loi  thereof,  compelled  to  procure  the  certi- 
ficate of  residence  required  by  the  Act  of  Congress  approved  May 
5th,  1892,  as  amended  by  the  Act  of  Congress  approved  No- 
vember 3,  1893,  entitled  "An  Act  to  amend  an  Act  entitled  *An  Act 
to  prohibit  the  coming  of  Chinese  persons  into  the  United  States, 
approved  May  5,  1892,' "  within  one  year  from  the  said  14th  day  of 
June,  1900,  or  in  default  thereof,  be  deemed  to  be  unlawfully  within 
the  United  States. — United  States  v.  Yong  Ho,  i. 

4.  A  hearing  will  be  had  upon  an  application  for  a  writ  of  habeas  corpus 
by  a  Chinese  held  for  deportation  under  a  decision  adverse  to  his 
landing  rendered  by  the  proper  immigration  officers,  where  the 
hearing  is  claimed  upon  the  ground  that  petitioner  is  an  American 
citizen  by  reason  of  his  birth  in  the  Hawaiian  Islands,  and  entitled 
as  such  to  return  to  the  Islands,  after  a  temporary  sojourn  in  China. 
— In  the  matter  of  Lau  Sam,  6. 

5.  There  is  no  provision  in  the  Act  of  Congress,  approved  April  30th, 

1900,  entitled  an  "Act  to  provide  a  government  for  the  Territory 
of  Hawaii,"  authorizing  the  Collector  of  Customs  at  Honolulu  to 
prohibit  from  landing  at  the  port  of  Honolulu,  a  Chinese  seaman 
arriving  on  board  an  American  vessel  sailing  from  an  American 
port,  New  York,  to  said  port  of  Honolulu. — In  the  matter  of  Ah 
Sing,  15. 

6.  The  Territory  of  Hawaii  is  a  part  of  the  United  States  and  subject 
to  the  so-called  "Chinese  Exclusion  Laws"  passed  by  Congress, — 
In  the  matter  of  Wong  Lin,  etc.,  44. 
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7.  Where  the  decision  of  the  Collector  of  Customs  is  adverse  to  the 
landing  of  a  Chinese  woman  claiming  admission  to  the  Territory 
of  Hawaii  on  the  ground  that  her  husband  is  a  domiciled  merchant 
therein  her  only  remedy  is  an  appeal  to  the  Secretary  of  the  Treas- 
ury from  the  decision  of  the  Collector. — In  the  matter  of  Yim  Quock 
Leong,  etc.,  66. 

8.  In  a  proceeding  to  deport  a  Chinese  woman  found  in  the  Territory 
of  Hawaii  without  the  certificate  of  registration  required  by  the 
Acts  of  Congress,  Held,  that  in  order  to  entitle  her  to  remain,  she 
must  show  to  the  satisfaction  of  the  Court  either  that  she  was  born 
in  the  Hawaiian  Islands,  and  therefore  an  American  citizen  under 
the  provisions  of  the  Act  of  Congress  of  April  30,  1900,  providing 
a  government  for  the  Territory  of  Hawaii,  or  is  the  wife  of  a 
domiciled  Chinese  merchant,  or  the  wife  of  an  American  citizen. — 
United  States  v.  Kut  Yong,  104. 

9.  A  Chinese  acting  as  manager  of  and  who  works  on  a  rice  plantation 
belonging  to  an  unincorporated  company,  in  which  he  claims  an 
interest,  but  which  company  had  no  articles  of  incorporation  or  of 
co-partnership  in  which  his  name  appears,  is,  under  the  most  favor- 
able construction  to  be  placed  upon  his  occupation,  nothing  more 
than  an  employe  of  the  company,  and  is  therefore  not  within  the 
merchant  class,  but  is  a  laborer. — United  States  v.  Kut  Yong,  104. 

10.  Asiatic  nationality  of  defendant  not  to  be  considered;  entitled  to 
same  rights  in  this  class  of  cases  as  American  citizen. — United  States 
V,  Ohta,  158. 

11.  Application  for  a  writ  of  habeas  corpus  applied  for  alleging  deten- 
tion by  the  Collector  of  Customs  at  Port  of  Honolulu  with  intent 
to  return  the  petitioner,  a  Chinese,  to  China,  heard  by  the  Court, 
the  petitioner  claiming  that  he  was  a  citizen  of  the  United  States; 
and  evidence  held  insufficient  to  satisfy  the  Court  of  the  birth  of  the 
petitioner  in  the  Hawaiian  Islands. — In  matter  of  Leong  Sai,  234. 

12.  In  an  action  at  law  based  upon  the  provisions  of  Sections  4  and  5 
of  the  Act  of  Congress  of  March  3,  1903,  entitled  "An  Act  to  regulate 
the  immigration  of  aliens  into  the  United  States,"  where  defendant 
pleaded  as  a  bar  to  the  action,  the  decision  of  a  board  of  special 
inquiry  provided  for  by  Section  25  of  the  Act,  admitting  the  alien 
claimed  to  have  been  brought  into  the  country  in  violations  of  Sec- 
tions 4  and  5  thereof.  Held,  that  Congress  had  placed  no  restraint 
upon  the  judgment  of  the  United  States  Courts  by  reason  ot  the 
previous  action  of  the  administrative  branch  of  the  government  in 
the  special  inquiry.  The  question  at  issue  between  the  alien  and 
the  government  in  that  special  inquiry  was  simply  one  of  the  alien's 
right  to  land. — Berger  v.  Bishop,  405. 
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See  Immigration  generally. 

Evidence,  i,  2,  3,   5,  6,  11,  13,  14. 
Habeas  Corpus,  3,  4. 
Marriage,  i. 

APPEAL. 

See  Customs  Duties   i,  2,  3,  6. 

ASSAULT. 

1.  Abusive  words  cannot  justify  an  assault. — U,  S.  v.  Manasse,  250. 

2.  An  assault  has  been  defined  to  be  an  unlawful  attempt  coupled  with 
a  present  ability,  to  commit  a  violent  injury  upon  the  person  of 
another. — lb. 

See  Postal  Laws,  3. 

ATTORNEY  AND  CLIENT. 

I.  It  is  always  presumed  that  an  attorney  appearing  and  acting  for  a 
party  to  a  cause  has  authority  to  do  so,  and  to  do  all  other  acts  neces- 
sary or  incidental  to  the  proper  conduct  of  the  case,  and  the  burden 
of  proof  rests  on  the  party  denying  such  authority  to  sustain  his 
denial  by  a  clear  preponderance  of  the  evidence.— //aw.   Tram.  Co. 

V.  R.  T.  &■  L.  C,  164. 

BANKRUPTCY. 

1.  The  provisions  of  Subdivision  "f."  of  Section  67  of  the  Bankruptcy 
Act  of  1898,  apply  equally  to  voluntary  as  well  as  to  involuntary 
proceedings  in  bankruptcy, — In  the  matter  of  Lum  Man  Suk,  135. 

2.  Subdivisions  "c"  and  "f"  of  Section  67  of  the  Bankruptcy  Act  of  1898 
are  hopelessly  in  conflict,  but  the  weight  of  authority  and  the  better 
reasoning  sustain  Subdivision  "f"  where  there  is  any  question  as  to 
which  shall  prevail  in  a  proceeding  relative  to  liens  upon  the  property 
of  a  bankrupt  obtained  through  legal  proceedings  within  four  months 
prior  to  the  filing  of  the  petition  in  bankruptcy. — In  the  matter  of 
Lum  Man  Suk,  135. 

3.  Either  one  of  three  conditions  must  exist  to  give  the  United  States 
District  Court  jurisdiction  to  adjudge  a  person  a  bankrupt,  namely: 
I.  He  must  either  have  had  his  principal  place  of  business,  resided 
or  had  his  domicile  within  the  territorial  jurisdiction  of  the  court 
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for  the  preceding  six  months  or  the  greater  portion  thereof  or,  2. 
While  not  having  had  his  principal  place  of  business  or  had  his 
domicile  within  the  United  States,  have  property  within  the  terri- 
torial jurisdiction  of  the  court;  or,  3.  Have  been  adjudged  a  bank- 
rupt by  a  court  of  competent  jurisdiction  without  the  United  States 
and  have  property  within  the  jurisdiction  of  the  court. — In  the  matter 
of  Voeller,  191. 

4.  The  law  presumes  the  domicile  of  origin  to  still  exist  in  the  absence 
of  any  proof  of  change  of  domicile. — Ih. 

5.  The  burden  of  proof  is  on  the  party  alleging  the  change  of  domicile. — 
Ih. 

6.  A  bankruptcy  proceeding  is  in  the  nature  of  a  proceeding  in  rem, — lb. 

7.  The  province  of  the  bankruptcy  court  is  to  marshal  the  assets  of  the 
bankrupt  wherever  they  may  be,  so  that  there  may  be  a  proper  ad- 
ministration upon  his  estate,  and  also  that  there  may  be  a  fair  and 
just  distribution  thereof  to  his  creditors  entitled  thereto;  and  in  so 
marshaling  said  assets  the  court  has  full  power  to  restrain  any  state 
or  territorial  court  or  officer  from  disposing  of  any  of  said  assets 
until  the  adjudication  01  the  debtor  as  a  bankrupt  or  the  dismissal 
of  the  petition. — lb. 

8.  It  was  the  intention  of  Congress  in  passing  Subdivision  "f."  of  Sec- 
tion 67  to  prevent  any  creditor  of  an  insolvent  debtor  from  obtaining 
any  advantage  over  other  creditors  by  legal  proceedings  during  a 
period  of  four  months  prior  to  the  filing  of  the  petition  in  bankruptcy, 
whether  voluntary  or  involuntary;  and  all  liens  so  obtained  are  dis- 
solved by  the  adjudication  in  bankruptcy. — lb. 

9.  Under  the  provisions  of  Section  7,  Subdivision  "e"  of  the  Bankruptcy 

Act  of  1898,  which  provides  that  "claims  of  secured  creditors  may 
be  allowed  to  enable  such  creditors  to  participate  in  the  proceedings 
at  creditors'  meetings  held  prior  to  the  determination  of  the  value 

of  their  securities, but  shall  be  allowed  for  such  sums  only 

as  to  the  courts  seem  to  be  owing  over  and  above  the  value  of  their 
securities",  the  Referee  in  Bankruptcy  has  power  to  decide  as  to  the 
value  of  the  securities  of  any  such  creditor  for  the  purpose  of  allow- 
ing the  claim  and  permitting  the  creditor  to  vote  at  the  first  meeting 
of  the  creditors  of  the  bankrupt. — In  the  matter  of  Omsted,  220. 

10.  The  valuation  placed  by  a  Referee  on  claims  held  by  a  secured 
creditor  of  the  bankrupt,  in  order  to  ascertain  the  amount  for  which 
said  secured  creditor  may  be  allowed  to  vote  at  a  first  meeting  of  the 
creditors  of  a  bankrupt  is  not  final. — In  the  matter  of  Omsted,  220. 

11.  Under  General  Order  No.  21  of  the  General  Orders  in  Bankruptcy 
of  the  Supreme  Court  of  the  United  States,  claims  upon  open  ac- 
counts should  contain  an  allegation  to  the  effect  that  "no  note  has 
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been  received  for  such  account,  nor  any  judgment  rendered  thereon, 
if  it  is  a  fact  that  no  note  has  been  received. — In  the  matter  of 
Omsted  220. 

12.  Under  Section  11,  Subdivision  A.  of  the  Bankruptcy  Act  of  1898, 
the  United  States  District  Court  sitting  as  a  court  of  bankruptcy  has 
full  power  pending  a  hearing  upon  a  petition  in  bankruptcy,  to  stay 
by  summary  process  all  proceedings  in  a  territorial  court  affecting 
the  property  of  the  alleged  bankrupt,  where  it  appears  that  such  pro- 
ceedings are  founded  upon  claims  from  which  a  discharge  would  be 
a  release. — In  the  matter  of  Lederer,  288. 

13.  Pending  the  hearing  upon  a  petition  in  involuntary  bankruptcy, 
restraining  orders  will  issue  out  of  the  bankruptcy  court,  directed  to 
the  Sheriff  of  the  Territory,  enjoining  him  from  selling  or  disposing 
of  the  property  of  the  alleged  bankrupt  levied  upon  by  him  under 
executions,  issued  upon  judgments  obtained  in  the  territorial  courts 
within  four  months  prior  to  the  filing  of  the  petition  in  bankruptcj*.— 
In  the  matter  of  Lederer,  288. 

Se^  Jurisdiction,  i,   2. 

BERI-BERI. 

See  Seaman,  2. 

BOARD  OF  SPECIAL  INQUIRY. 

See  Immigration,  12 

United  States  Courts,  6. 
CARGO. 

Admiralty,  ii. 
Shipping,  2,  3. 

CHINESE. 

1.  The  policy  of  the  laws  of  the  United  States  in  relation  to  Chinese  is 
the  exclusion  of  all  save  the  privileged  classes. — United  States  v.  Kut 
Yang,  104. 

2.  The  wife  of  a  Chinese  partakes  of  his  status  as  a  laborer. — United 
States  V.  Kut  Yong,  104. 
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3.  Long  absence  in  China  of  person  of  Chinese  descent  claiming  to  have 
been  born  in  the  United  States  is  prejudicial  to  right  to  re-enter. — 
United  States  v,  Kam  You,  113. 

4.  The  fact  that  two  Chinese  persons  were  born  in  the  Hawaiian  Islands, 

while  the  same  was  a  monarchy  known  as  the  Kingdom  of  Hawaii, 
does  not  deprive  them  of  their  status  as  American  citizens,  it  being 
proven  that  they  were  born  in  the  Hawaiian  Islands,  sons  of  a 
domiciled  Chinese  laborer;  in  view  of  the  provisions  of  Article  17, 
Section  i  of  the  Constitution  of  the  Republic  of  Hawaii,  "that  all 
persons  born  or  naturalized  in  the  Islands  and  subject  to  the  jurisdic- 
tion thereof,  are  citizens  of  the  Republic",  and  of  the  provisions  of 
Section  4  of  the  Act  of  Congress  approved  April  30,  1900,  to  provide 
a  government  for  the  Territory  of  Hawaii,  that  "all  persons  who 
were  citizens  of  the  Republic  of  Hawaii  on  August  12,  1898,  are  hereby 
declared  to  be  citizens  of  the  United  States  and  citizens  of  the  Ter- 
ritory of  Hawaii." — U.  S.  v.  Ching  Tai  Sai;  U.  S.  v.  Ching  Tai  Sun, 
119. 

5.  A  Chinese  woman  shown  to  have  been  purchased  of  her  mother  in 
China  for  $200,  and  afterwards  brought  to  Hawaii  and  compelled 
by  the  respondent  to  lead  the  life  of  a  prostitute,  turning  all  the 
earnings  of  such  vocation  over  to  him,  and  who  was  (while  not 
physically  restrained  by  respondent,  in  such  fear  of  him  by  reason 
of  threats  against  her  life  should  she  go  out  freely)  unable  to  leave 
the  house  where  he  detained  her,  found  by  the  Court  to  be  restrained 
of  her  liberty  and  held  in  a  condition  of  slavery  repugnant  to  the 
thirteenth  Article  of  the  Amendments  to  the  Constitution  of  the 
United  States. — In  the  matter  of  Lee  Chee  Hing,  etc.,  434. 

See  Aliens  generally. 

Evidence,  i,  2,  3,  5,  6,  11. 
Marriage,  i. 

CITIZENS. 

5"^^  Aliens,  4,  11. 
Chinese,  4. 
Evidence,  ii. 
Habeas  Corpus,  3. 
Hawaii,  2. 
Pleading  and  Practise,  7. 
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COASTWISE  TRADE. 

See  Admiralty,  io. 

Seaman,  i. 

COLLISION. 

1.  In  an  action  against  a  steamer  for  a  collision  with  a  barkentine  in  the 
night-time,  in  which  the  barkentine  was  sunk  with  all  her  cargo, 
where  it  appeared  from  the  weight  of  the  evidence  that  the  barkentine 
had  all  her  lights  burning  properly,  and  was  sailing  in  a  southwest 
course  when  the  steamer  sighted  her  and  continued  on  that  course  as 
was  her  duty  under  the  regulations;  and  where  it  appeared  from  the 
testimony  of  the  officer  of  the  deck  on  the  steamer,  that  he  had  seen 
the  lights  of  the  barkentine  some  fifteen  or  twenty  minutes  before  the 
collision  occurred,  but  was  in  doubt  as  to  the  direction  in  which  they 
were  moving,  and  who  after  watching  the  same  without  making  any 
attempt  to  change  his  course  or  slacken  the  steamer's  speed,  finally 
left  the  deck  and  went  down  to  the  cabin  to  find  the  Captain,  leaving 
no  one  on  the  deck  excepting  the  man  at  the  helm,  and  returned  to  the 
deck  and  blew  the  whistle  once  to  call  the  attention  of  the  captain, 
and  within  one  minute  thereafter  the  collision  took  place;  and  where 
it  further  appeared  that  no  regular  lookout  was  kept  on  said  steamer 
as  required  by  Rule  29  of  the  regulations  for  preventing  collisions  at 
sea,  (Vol.  26,  U.  S.  Stat.  p.  320)  and  Article  24  of  the  Sailing 
Regulations  (Penal  Laws  of  Hawaii  for  1897,  p.  540),  Held,  that  the 
collision  was  due  to  the  negligence  and  unskilful  navigation  of  the 
steamship  for  which  the  steamship  and  her  owners  are  liable. — Low 
V.  "Claudine";  Piltz  v.  "Claudine",  50. 

2.  All  vessels  should  have  a  competent  lookout  stationed  in  such  a  posi- 
tion that  he  can  descry  approaching  vessels  at  the  earliest  possible 
moment;  and  the  want  of  an  adequate* lookout  on  board  a  vessel  at 
sea  is  culpable  neglect  on  her  part  which  will  prima  facie  render  her 
responsible  for  injuries  received  from  her  while  in  that  condition. — 
Low  V.  "Claudine";  Piltz  v.  "Claudine'\  50. 

3.  The  fact  that  no  lookout  was  kept  on  the  steamer  '*Claudine"  was 
unpardonable  negligence,  for  which  there  can  be  no  excuse;  and  by 
reason  of  which  omission  to  keep  a  look-out,  aside  from  other  rea- 
sons, the  "Claudine"  and  its  owners,  under  the  circumstances  of  this 
case  must  be  held  responsible  for  the  collision.  Low  v.  "Claudine*' ; 
Pilts  V.  "Claudine/'  50. 

See  Evidence,  4. 
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CONFESSIONS. 

I.  Confessions  freely  and  voluntarily  made  are  evidence  of  the  most 
satisfactory  character. — U.  S.  v.  Miyama,  399. 

CONSTITUTIONAL  LAW. 

1.  Upon  an  application  for  a  writ  of  habeas  corpus  on  the  ground  that 
the  petitioner  is  deprived  of  his  liberty  contrary  to  the  Fifth  and 
Sixth  Amendments  to  the  Constitution  of  the  United  States,  in  that 
he  had  been  convicted  of  an  infamous  crime  without  the. indictment  or 
presentment  of  a  Grand  Jury  and  by  a  verdict  of  less  than  twelve 
jurors,  where  it  appeared  that  after  the  annexation  of  Hawaii  to  the 
United  States  and  before  the  14th  day  of  June,  1900,  when  the  Act 
of  Congress  for  the  government  of  the  Territory  of  Hawaii  went  into 
effect,  the  petitioner  was  convicted  in  the  Circuit  Court  of  the  Ter- 
ritory of  the  offense  of  publishing  a  libel  in  the  first  degree  by  the 
verdict  of  nine  out  of  twelve  jurors,  under  Section  1345  of  the  Civil 
Laws  of  Hawaii,  and  sentenced  to  hard  labor  for  six  months  under 
Section  305  of  the  Penal  Laws  of  Hawaii ;  and  where  by  Chapter  i, 

>  p.  52,  Section  3  of  the  said  Penal  Laws  it  is  provided  that  "felonies 
or  crimes  mean  such  offenses  as  are  punishable  with  death  or  im- 
prisonment for  a  longer  period  than  two  years  or  by  the  forfeiture  of 
any  civil  or  political  right ";  and  where  it  is  further  pro- 
vided by  Section  304  of  the  said  Penal  Laws  of  Hawaii,  that  the 
degree  of  the  libel  shall  be  found  by  the  jury,  the  court  or  "the 
magistrate  authorized  to  decide  on  the  facts".  Section  584  of  the  said 
Penal  Laws  giving  the  District  Magistrate  jurisdiction  for  the  "prose- 
cution, trial  and  sentence  of  any  person  charged  with any 

misdemeanor,"  Held,  that  the  offense  whereof  the  petitioner  was  con- 
victed and  sentenced  was  a  misdemeanor  under  the  laws  of  Hawaii, 
and  was   not  an  infamous  crime  within  the  meaning  of  the  Fifth* 
Amendment  to  the  Constitution  of  the  United  States. — In  the  matter 
of  Marshall,  34. 

2.  The  petitioner  not  having  been  accused  of  an  infamous  crime  had  no 
constitutional  right  to  a  presentment  or  indictment  by  a  Grand  Jury 
under  the  Fifth  Amendment"  to  the  Constitution  of  the  United  States. 
— In  the  mater  of  Marshall,  34. 

3.  A  verdict  of  a  jury  of  nine  out  of  twelve  jurors  was  authorized  by 
the  law  of  Hawaii,  which  law  in  respect  to  this  class  of  cases  was  not 
repealed  until  June  14,  1900,  and  after  the  proceedings  instituted  in 
this  matter. — In  the  matter  of  Marshall,  34. 

4.  The  Sixth  Amendment  to  the  Constitution  of  the  United  States  ap- 
plies only  to  trials  of  offenses  which  are  triable  by  what  is  known 
as  a  common  law  jury,  and  are  above  the  grade  of  misdemeanors, 
which  latter  offenses  are  peculiarly  within  the  jurisdiction  of  magis- 
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trates  sitting  alone,  and  do  not  necessarily  require  a  jury. — In  the 
matter  of  Marshall,  34. 

5.  Upon  an  application  t'o  this  Court  for  a  writ  of  habeas  corpus  on  the 
ground  that  petitioner  was  in  custody  in  violation  of  the  Eighth 
Amendment  to  the  Constitution  of  the  United  States,  in  that  he  was 
suffering  "cruel  and  unusual  punishment"  where  it  appeared  that 
petitioner  had  been  sentenced  to  ten  days  imprisonment  by  the  Judge 
of  the  First  Judicial  Circuit  Court  of  the  Territory  of  Hawaii  for 
contempt  of  court,  and  at  the  time  of  the  application  for  the  writ  was 
confined  in  the  Oahu  Jail ;  and  where  it  appeared  that  the  Oahu  Jail  or 
Prison  has  three  sections,  one  for  persons  serving  terms  of  felonies, 
another  for  persons  serving  terms  for  misdemeanors,  and  the  third 
set  apart  for  persons  held  for  trial  or  detained  by  order  of  court ;  and 
it  appearing  that  the  petitioner  was  detained  in  the  third  section ;  and 
there  being  nothing  to  show  that  petitioner  is  made  to  suffer  any 
other  or  different  punishment  than  the  other  misdemeanor  prisoners: 
Held,  that  "no  cruel  or  unusual  punishment"  as  contemplated  by  the 
Eighth  Amendment  to  the  Constitution  of  the  United  States,  has  been 
inflicted  upon  the  prisoner.  The  writ  denied. — In  the  matter  of  Bit- 
ting, 69.  / 

6.  The  presumption  of  law  is  always  in  favor  of  the  constitutionality  of 
a  statute,  and  whenever  a  court  entertains  a  reasonable  doubt  con- 
cerning its  constitutionality,  it  must  be  resolved  in  favor  of  the 
statute. — Achi  v.  Kapiolani  Estate,  86. 

7.  Chapter  64  of  the  Civil  Laws  of  Hawaii,  1897,  relates  to  taxation  for 
local  and  municipal  purposes  only,  and  its  provisions  are  not  contrary 
to  Subdivision  i,  Section  8,  of  Article  i  of  the  Constitution  of  the 
United  States. — Achi  v.  Kapiolani  Estate,  86. 

8.  The  provisions  of  Subdivision  i,  Section  8,  of  Article  i  of  the  Con- 

stitution of  the  United  States,  that  all  taxation  "shall  be  uniform 
throughout  the  United  States"  relates  solely  to  taxation  for  national 
purposes  and  has  no  reference  to  local  or  municipal  taxation  in  states 
or  territories. — Achi  v.  Kapiolani  Estate,  86. 

9.  A  bill  was  filed  to  compel  the  defendant  to  specifically  perform  a  con- 
tract to  deliver  a  good  and  lawful  deed  to  complainant  of  certain 
property,  by  fixing  thereto  the  stamps  required  by  the  provisions  of 
Chapter  64  of  the  Civil  Laws  of  Hawaii  (1897)  which  defendant  had 
refused  to  do.  Upon  demurrer  filed  to  said  bill  on  the  ground  that 
the  same  did  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  defendant,  in  that  the  said  Chapter  64  was  contrary  to  the 
Constitution  of  the  United  States,  the  same  was  overruled,  and  de- 
fendant given  ten  days  in  which  to  answer. — Achi  v.  Kapiolani 
Estate,  86. 
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10.  Chapter  46  of  the  Session  Laws  of  1888,  now  known  as  Part  V.  of 
Giapter  41  of  the  Penal  Laws  of  the  Hawaiian  Islands,  1897,  entitled 
"Sale  of  Malt  Liquors",  is  unconstitutional  and  void,  and  in  violation 
of  Subdivisions  i  and  3  of  Section  8  of  Article  i  and  Subdivision  i, 
Section  2  of  Article  IV.  of  the  Constitution  of  the  United  States. — 
Macfarlane  v,  Wright,  206. 

11.  No  reservation  was  made  in  the  Joint  Resolution  of  both  Houses  of 
Congress  annexing  the  Hawaiian  Islands,  of  Articles  V.,  VI.  and  VII. 
of  the  Amendments  to  the  Constitution  relating  to  indictments  or 
trial  by  jury  in  common  law  or  criminal  cases, — This  showed  that 
American  sovereignty  not  only  prevailed  here  as  elsewhere  in  the 
Territories  of  the  United  States,  but  that  nothing  could  be  done  or 
permitted  here  contrary  to  the  Constitution  of  the  United  States.— 
In  the  matter  of  Mankichi,  303. 

12.  This  annexation  was  not  in  a  "transition  or  inchoate"  state,  but  was 
complete,  and  the  constitution  came  with  annexation,  and  became  and 
ever  since  has  been  the  supreme  law  of  this  territory. — In  the  matter 
of  Mankichi,  303. 

13.  The  finding  of  a  true  bill  by  a  Circuit  Judge  of  the  territory  or  in 
any  other  manner  than  by  the  indictment  of  a  Grand  Jury  properly 
empowered  to  act  in  the  premises,  is  in  direct  violation  of  the  pro- 
visions of  Article  V.  of  the  Constitution  of  the  United  States,  and  any 
person  found  guilty  of  an  infamous  crime  without  such  indictment 
by  a  Grand  Jury  is  illegally  convicted  and  should  be  released  on 
habeas  corpus. — lb. 

14.  In  an  application  for  a  writ  of  habeas  corpus  made  and  signed  by 
a  Chinese  person  on  behalf  of  a  Chinese  woman,  where  the  allegations 
of  the  petition  show  that  the  woman  is  forcibly  detained  in  a  house 
belonging  to  the  respondent  and  restrained  therein  through  fear  of 
him  and  compelled  by  him  to  lead  a  life  of  prostitution;  Held  that 
the  allegations  of  the  petition  are  sufficient  to  give  the  Court  jurisdic- 
tion under  Subdivision  3  of  Section  753  of  the  R.  S.  U.  S.,  "or  in 
custody  in  violation  of  the  Constitution",  in  that  such  allegations 
show  that  she  is  held  in  involuntary  servitude  contrary  to  the  Thir- 
teenth Article  of  the  Amendments  to  the  Constitution  of  the  United 
States. — In  the  matter  of  Lee  Chee  Hing,  etc.,  434. 

15.  No  form  of  slavery  or  involuntary  servitude,  except  as  a  punishment 
for  crime,  can,  under  Article  Thirteen  of  the  Amendments  to  the 
Constitution  of  the  United  States,  be  lawfully  permitted  to  exist  in 
the  Territory  of  Hawaii. — lb. 

See  Eminent  Domain^  i. 
Habeas  Corpus,  5. 
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CONTRIBUTORY  NEGLIGENCE. 


See  Negligence,  i,  7. 


CONTRACTS. 


3 
4 

5 
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5*<?^  Admiralty,  18. 

Restraint  of  Trade,  i. 

CORPORATIONS. 

See  Foreign  Corporations,  i. 

CRIMINAL  LAW. 

Under  tlie  provisions  of  the  Act  of  Congress  of  August  i,  1892,  (Vol. 
27,  U.  S.  St.  340).  eight  hours  in  any  one  calendar  day  is  the  limit  of 
service  of  laborers  or  mechanics  on  any  of  the  public  works  of  the 
United  States  or  District  of  Columbia,  except  in  case  of  * 'extraordin- 
ary emergency." — United  States  v.  Ohta,  158. 

Defendant  not  relieved  from  responsibility  by  showing  some  one  else 
equally  culpable  with  him. — United  States  v.  Ohta,  158. 

Circumstantial  evidence.    See  U.  S.  v.  Sabate,  315. 

Crime  rarely  committed  in  the  presence  of  witnesses. — U.  S.  v.  Sa- 
bate,  315. 

Presumption  of  innocence;  reasonable  doubt. — U.  S.  v.  Gisaburo,  323. 

Common  law  definition  of  murder. — U.  S.  v.  Gisaburo,  323. 

Malice;  period  of  time  during  which  it  may  exist;  difference  between 
express  and  implied  malice. — lb. 

Distinction  between  murder  and  manslaughter. — lb. 
Manslaughter  defined  by  Section  5341,  R.  S.  U.  S.— 76. 


10.  A  blow  with  a  fist  is  no  excuse  in  law  for  retaliatory  use  of  knife.— 
lb, 

11.  Where  the  law  makes  a  crime  a  felony,  any  attempt  to  violate  the 
law  in  that  respect  is  an  attempt  to  ''feloniously"  commit  the  speci- 
fied crime. — U.  S,  v,  Miyama,  399. 

12.  "Knowingly"  to  commit  a  crime  is  to  go  about  its  commission  with 
a  knowledge  of  what  one  intends  to  do. — lb. 

13.  It  is  not  necessary  to  prove  motive  for  the  commission  of  a  crime. — 
U.  S,  V.  Manasse,  250. 
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See  Confessions,  i. 
Intent,  i. 

Internal  Revenue,  9. 
Jurisdiction,  4. 
Postal  Laws,  2. 
Witnesses,  3. 

CUSTOMS  DUTIES. 

1.  Upon  an  appeal  to  the  United  States  District  Court  under  Section  15 
of  the  Customs  Administrative  Act  of  June  10,  1890,  (26  Stats.  137) 
by  an  importer  of  certain  articles  of  merchandise  known  as  Japanese 
shoes  or  slippers,  where  it  appeared  thatf  the  only  ground 
stated  by  the  protestant  in  his  notice  of  protest  to  the  Collector  of 
Customs  under  the  provisions  of  Section  14  of  the  said  Customs  Ad- 
ministrative Act,  and  on  the  hearing  had  by  the  Board  of  General 
Appraisers  at  New  York  upon  an  appeal  from  the  decision  of  the  said 
Collector,  was  error  in  the  classification  and  assessment  of  the  said 
articles  by  the  Collector,  and  where  the  decision  of  the  Board  of 
General  Appraisers  overruled  the  protest,  but  classified  the  mer- 
chandise under  another  paragraph  of  the  Tariff  Act  of  1897  (Vol.  30, 
U.  S.  Stats.  193),  Held,  that  protestantf  cannot  on  appeal  to  the  U.  S. 
District  Court  from  the  decision  of  said  Board  of  General  Appraisers, 
at  New  York,  allege  as  error  on  the  part  of  said  Board  the  fact  that 
it  disregarded  the  provisions  of  Section  7  of  the  Tariff  Act,  the  so- 
called  "similitude  clause".  It  was  not  possible  under  the  language  of 
the  original  protest  to  do  this.  The  protestant  is  confined  to  the 
allegations  of  his  protest  made  to  the  Collector  of  the  Customs  and 
upon  which  the  Board  of  General  Appraisers  acted. — In  re  appeal  of 
Hamano,  344. 

2.  An  importer  must  stand  on  the  objections  raised  in  the  original  protest 
and  cannot  vary  from  nor  enlarge  them  in  his  petition  for  review, 
or  on  the  trial. — lb. 

m 

3.  It  is  prescribed  by  Section  14  of  the  Customs  Administrative  Act  that 
the  person  dissatisfied  with  the  decision  of  the  Collector  of  the 
Customs,    shall   give   notice   to   the   Collector   setting   forth    therein 

"specifically   and    distinctly the   reasons    for    his    objections 

thereto".     Where  that  is  done,   such  objections  must  stand   as  the 
error  appealed  from. — Ih. 

4.  While  a  protest  is  not  required  to  be  made  with  technical  precision, 
yet  it  must  show  that  the  objections  afterwards  made  at  the  trial 
were  in  the  mind  of  the  party,  and  were  brought  to  the  knowledge  of 
the  Collector  at  the  time  of  making  them. — lb. 
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5.  The  Board  of  General  Appraisers  was  established  to  determine  con- 
troversies in  relation  to  the  proper  classification  of  articles  under  the 
Tariff  Act  of  1897,  and  the  decision  of  such  Board  should  not  be 
overruled  unless  clearly  against  the  weight  of  the  evidence. — lb. 

6.  Where  on  an  appeal  from  the  decision  of  the  Collector  of  Customs 
made  by  an  importer  to  the  Board  of  General  Appraisers,  no  evidence 
was  offered  on  the  part  of  protestant  on  the  hearing  before  said 
Board,  although  due  notice  had  been  given  him  thereof,  and  the  only 
finding  of  fact  by  said  Board  is  as  to  the  materials  of  which  the 
articles  of  merchandise  are  composed,  based  upon  an  analysis  made 
by  the  analysist  in  charge  of  the  analysis  of  textile  fabrics  in  the 
Appraisers'  office,  the  component  material  of  chief  value  being  found 
to  be  not  leather,  but  rawhide;  and  where  said  analysis  showed  that 
one  of  the  component  parts  of  tlie  said  merchandise  was  iron,  Held, 
that  as  manufactures  of  rawhide  are  nowhere  provided  for  in  the 
Tariff  Act  of  1897,  and  there  is  no  other  component  part  of  chief 
value,  that  the  classification  of  the  Board  of  General  Appraisers  as 
"articles  or  wares  not  specially  provided  for,  composed  wholly  or  in 
part  of  iron,"  (Par.  93  Tariff  Act)  is  the  correct  one,  and  the  de- 
cision of  the  said  Board  is  affirmed. — lb. 

CUSTOMS   ADMINISTRATIVE  ACT. 
Sec  Customs  Duties,  i,  2,  3,  4,  s,  6. 

CUSTODY. 

See  Immigration,  i,  s,  10. 
Internal  Revenue,  6,  8. 

DAMAGES. 

1.  The  fundamental  principle  of  the  law  of  damages  is  that  the  person 
injured  in  his  personal  or  property  rights  shall  receive  compensation 
therefor. — Brozvn  v,  Davidson,  151. 

2.  Elements  of  damage ;  actual  losses  which  can  be  specifically  stated  and 
proven,  such  as  loss  of  profits  from  inability  to  accept  contracts; 
actual  losses  which  can  be  specifically  stated  and  proven  from  in- 
creased expenditures  incurred  in  filling  contracts  already  taken;  loss 
and  injury  to  an  established  business. — Brown  v.  Davidson,  151. 

3.  Damages  must  be  reasonable  and  ascertainable  from  the  facts  pre- 
sented in  evidence. — Brown  v.  Davidson ,   151. 

4.  Damages  must  be  specifically  stated  and  must  be  the  direct,  proximate 
and  natural  consequence  of  the  contract,  combination  or  conspiracy 
complained  of. — Brown  v.  Davidson,  151. 
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5"^^  Admiralty,  i,  18. 
Death,  i. 

Eminent  Domain,  21. 
Evidence,  8. 
New  Trial,  3. 
Seaman,  6.  9. 
Shipping,  i. 

DEADLY  WEAPON. 

I.    A  butcher  knife  is  a  deadly  weapon  in  contemplation  of  law. — U,  5^- 
V,  GisaburOj  323. 

DEATH. 

I.    Under  the  Hawaiian  Statute  (Section  1109,  Ballou's  Compiled  Civill 
Laws  of  Hawaii,  1897)  providing  that  the  "common  law  of  England,, 
as  ascertained  by  English  and  American  decisions,   is  hereby  de- 
clared to  be  the  common  law  of  the  Hawaiian  Islands  in  all  cases* 
except  as  otherwise  expressly  provided  by  the  Hawaiian  Constitu- 
tion or  laws,  or  fixed  by  Hawaiian  judicial  precedent,  or^  established 
by  Hawaiian  usage,"  and,  as  decided  by  the  Supreme  Court  of  Ha- 
waii in  1846,  in  the  case  of  Kake  v.  Horton,  2  Haw.  211,  the  common 
law  rule  that  an  action  would  not  lie  for  damages  for  the  wrongful 
killing  of  a  human  being,  is  rejected,  and  "damages  in  this  class  of 
cases  may  be  assessed  on  the  principle  of  compensation  or  repara- 
tion."— Kekauoha  v,  Robert  Lewers  Co.,  75. 

See  Admiralty,  i. 
Shipping,  i. 

DISCRETION  OF  COURT. 

See  Habeas  Corpus,  i. 
New  Trial,  3. 
U.   S.   Courts,  5. 

DISCRIMINATION. 

See  Hawaii,  3. 
Legislature,   i. 

31— U.  S.  D. 
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DIVERSE  CITIZENSHIP. 

Ground  of  Jurisdiction  in  U.  S.  Courts,  See  U.  S.  Courts,  i. 

DOMICILE. 

See  Bankruptcy,  3,  4,  5, 

DUE  CARE. 

See  Evidence,  13. 

'  EIGHT  HOUR  LABOR  LAW. 

See  Criminal  Law,  i. 
Indictment,  2. 

EMINENT  DOMAIN. 

1.  Under  the  Federal  Constitution,  private  property  cannot  be  taken 
for  \  ublic  uses  without  just  compensation. — U,  S.  v.  Estate  of  Bishop 
et  a/.,  179. 

2.  Just  compensation  means  compensation  that  is  just  to  both  sides — 
just  in  regard  to  the  public  as  well  as  to  the  individual. — U,  S.  v. 
Estate  of  Bishop  et  a/.,  179. 

3.  Whenever  private  property  is  taken  for  public  uses  or  purposes,  the 
fair  market  value  of  the  property  at  the  time  of  the  taking  should  be 
paid  for  it. — lb. 

4.  The  actual  value  of  the  property  at  the  date  of  the  summons  is  desig- 
nated as  the  measure  of  valuation  of  all  property  to  be  condemned. — 
U.  S.  V.  Estate  of  Bishop  et  a/.,  179,  223. 

5  A  fair  equivalent  for  any  entire  piece  of  property  is  its  market  value 
in  money,  which  value  must  be  shown  by  the  usual  and  common 
means. — lb. 

6.  What  property  sought  to  be  condemned  will  bring  at  a  fair  public 
sale  where  one  party  wants  to  sell  and  another  wants  to  buy,  may  be 
taken  as  a  criterion  of  its  market  value. — lb. 

7.  The  probable  value  of  land  for  residential  purposes,  or  for  the  pur- 

poses of  a  public  resort,  cannot  be  considered  in  the  absence  of  any 
evidence  of  residences  on  said  land,  or  that  the  same  was  ever  used 
for  a  public  resort. — lb. 

8.  Burden  of  proof  is  on  the  plaintiff  to  prove  the  value  of  interest  of 
the  defendant  in  the  lands  sought  to  be  condemned. — lb. 
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9.  Knowledge  obtained  by  the  jury  through  a  personal  inspection  of 
the  lands  in  controversy  may  be  used  only  in  determining  the  weight 
of  conflicting  testimony  as  to  the  value  of  the  land,  but  not  other- 
wise.— U.  S.  V.  Estate  of  Bishop  et  a/.,  179,  223. 

10.  Conipesation  is  to  be  estimated  by  the  actual  rights  acquired  by  the 
government,  and  not  by  the  use  which  the  government  may  make  of 
those  rights. — Jb. 

11.  The  actual  value  of  the   property  to  be  condemned  cannot  be  en- 

hanced by  reason  of  any  projected  improvements  for  which  it  is 
sought  to  be  taken. — lb, 

12.  Willingness  or  unwillingness  of  defendant  to  part  with  its  property 
is  not  a  proper  element  of  value. — lb, 

13.  Prospective  or  speculative  values  are  not  to  be  considered.^ t^^  S.  v. 
Estate  of  Bishop  et  al,  179,  223. 

14.  The  value  of  leases  on  the  land  to  be  condemned  is  not  t'o  be  consid- 
ered in  arriving  at  the  true  market  value  of  the  fee  in  the  land. — lb. 

15.  Sworn  returns  of  the  value  of  said  lands  made  to  the  Assessor  of  the 
Territory  by  the  defendant  are  admissions  against  interest,  and  are 
competent  evidence  tending  to  show  the  market  value  of  the  property 
at  the  time  of  the  making  of  said  sworn  returns. — lb. 

16.  Improvements  on  land  sought  to  be  condemned  are  to  be  assessed 
separately  from  the  value  of  the  land  itself. — lb, 

17.  All  the  evidence  in  the  case,  both  direct  and  circumstantial,  must  be 
taken  into  consideration,  together  with  all  reasonable  inferences  to 
be  drawn  from  such  evidence. — lb. 

18.  The  actual  market  value  of  a  leasehold  interest  in  lands  sought  to  be 
condemned  to  a  public  use,  must  be  shown  by  the  usual  and  com- 
mon means  adopted  for  such  purposes. — U.  S.  v.  Estate  of  Bishop  et 
a/.,  223. 

19.  The  value  of  a  leasehold  interest  is  its  actual  market  value  over  and 
above  the  amount  of  rent  of  the  land  leased  and  the  taxes,  if  the 
lessee  has  to  pay  the  taxes. — lb. 

20.  In  placing  a  value  upon  the  leasehold  interest  in  lands  sought  to  be 
condemned  for  a  public  purpose,  a  mere  speculative  or  possible  value 
of  sugar  that  might  be  produced  in  the  future  on  said  land  covered 
by  the  leasehold  interest  cannot  be  considered  by  the  jury. — lb. 

21.  Arbitrary  or  lumping  methods  of  assessing  damages  for  the  taking 
of  property  for  public  purposes  are  to  be  condemned. — lb. 
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22.  Sworn  tax  returns  as  to  the  value  of  a  leasehold  interest  in  lands 
sought  to  be  condemnedi  made  to  the  Assessor  of  the  Territory  by 
the  manager  of  the  lessee  defendant  in  accordance  with  law,  are  ad- 
missions  against  interest,  and  are  competent  evidence  tending  to 
show,  what  the  lessee  then  believed  to  be  the  value  of  said  leasehold 
interest. — lb. 

23.  A  statement  of  the  asset's  and  liabilities  of  the  defendant  filed  by  the 
Secretary  thereof  with  the  Treasurer  of  the  Territory,  as  required  by 
Section  2076  of  the  Civil  Laws  of  the  Territory,  is  admissible  in 
evidence  as  a  statement  against  interest. — lb. 

24.  The  value  of  the  user  to  the  defendant  for  the  remaining  portion  of 
the  term  of  its  leasehold  in  lands  sought  to  be  condemned,  of  any 
improvements  placed  on  said  landsi  may  be  ascertained  by  the  jury, 
but  must  be  assessed  separate  and  distinct  from  the  value  of  the 
leasehold  interest  in  said  lands. — lb. 

25.  The  value  or  cost  of  construction  of  the  sugar  mill,  pumping  stations 
or  any  of  the  machinery  belonging  to  the  defendant,  cannot  be  con- 
sidered unless  the  same  were  constructed  or  standing  upon  the  land 
sought  to  be  condemned  at  the  time  of  the  commencement  of  the 
action. — lb. 

See  Evidence,  10. 

Expert  Testimony,  i,  2,  3. 

New  Trial,  i,  2,  3. 
Pleading  and  Practice,  2. 
Treaties,  i. 

EQUITY. 

1.  The  Circuit  Court  will  assume  jurisdiction  in  equity  originally,  and 
consider  an  application  for  an  injunction  where  the  bill  of  complain- 
ants alleges  both  the  statutory  amount  of  pecuniary  injury  and  the 
fact  that  the  Act  of  the  Legislature  of  the  Territory  of  Hawaii  com- 
plained of  is  in  violation  of  the  Constitution  of  the  United  States, 
and  no  plea  to  the  jurisdiction  being  raised  on  the  part  of  the  de- 
fendant.— Macfarlane  v.  Wright,  206. 

2.  'The  avoidance  of  a  multiplicity  of  suits  given  as  a  ground  of  equita- 

ble jurisdiction  is  not  such  a  multiplicity  of  suits  as  is  contemplated 
in  equity,  where  it  appears  that  no  one  of  the  complainants  would 
be  subjected  in  any  event  to  more  than  one  action  either  to  recover 
from  him  the  amount  of  an  assessment  found  due,  under  a  territorial 
income  tax  law,  or  to  recover  back  any  moneys  paid  by  him  under 
color  of  legal  process. — Peacock  et  al.  v.  Wright  et  al,  294. 
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EVIDENCE. 

1.  Evidence  consisting  only  of  the  hearsay  testimony  of  Chinese  per- 
sons, and  there  being  no  white  witnesses,  considered  inadequate  to 
satisfy  the  Court  of  the  truth  of  the  allegations  of  petitioner  as  to 
oirth  in  the  Hawaiian  Islands. — In  the  matter  of  Lau  5'aw,  6. 

2.  Where  a  Chinese  person  claims  admission  into  the  United  States  on 
the  ground  fhat  he  is  a  citizen  thereof,  the  burden  of  proof  is  on 
him  to  prove  such  contention. — In  the  matter  of  Wong  Lin,  etc.,  44; 
United  States  v.  Kam  You,  113. 

3.  The  uncorroborated  testimony  of  Chinese  witnesses  will  not  be  ac- 
cepted as  sufficient  to  identify  a  Chinese  person  claiming  the  right 
to  enter  the  United  States  on  the  ground  that  he  was  born  in  this 
country,  where,  as  in  this  case,  he  left  the  Hawaiian  Islands,  the 
alleged  place  of  birth,  when  he  was  seven  years  old,  and  did  not  re- 
turn until  after  the  lapse  of  twelve  years;  and  especially  where  the 
testimony  of  the  person  claiming  admission  shows  not  the  slightest 
recollection  of  the  place  where  he  claims  to  have  been  born  or  of  its 
people;  and  there  being  no  direct  testimony  that  he  was  born  in  the 
Islands  given  even  by  the  Chinese  witnesses. — In  the  matter  of  Wong 
Ling,  etc.,  44. 

4.  The  failure  to  produce  vital  evidence,  which  is  under  the  exclusive 

control  of  one  of  the  parties  to  the  action,  if  not  properly  explained, 
is  taken  strongly  against  said  party,  especially  where  it  attempts  to 
introduce  exhibits  which  seem  to  unfairly  represent  the  case. — Low  v. 
"Claudincr  Piltz  v.  "Claudiner  50. 

5.  In  a  proceeding  to  deport  i.  Chinese  person  '  und  in  the  Territory 
of  Hawaii  without  the  certificate  of  residence  required  by  the  Act  of 
Congress  of  May  5,  1892  (as  amended  by  the  Act  of  November. 3, 
1893),  and  the  Act  of  Congress  of  April  30,  1900,  providing  a  gov- 
ernment for  the  Territory  of  Hawaii,  the  burden  of  proof  is  on  said 
Chinese  person  to  prove  her  right  to  remain. — United  States  v.  Kut 
Yong,  104. 

6.  Unless  the  Court  is  fully  satisfied  of  Chinese  testimony,  the  pre- 
sumption is  that  a  Chinese  person  coming  from  China  and  seeking 
to  land  in  this  country  is  an  alien,  and  not  a  native-born  citizen. — 
United  States  v,  Kut  Yong,  104. 

7.  Under  the  provisions  of  Section  4282,  R.  S.  U.  S.,  after  a  loss  has 
been  shown  to  have  arisen  by  fire  on  board  a  vessel,  the  burden  of 
proof  is  on  those  asserting  the  fire  was  caused  by  the  "neglect  or 
design"  of  the  ship-owner. — Mclnemy  v.  Bark  "C.  D,  Bryant"  124. 

8.  In  an  action  to  recover  damages  for  injuries  sustained  through  an 
alleged  contract  and  agreement  made  contrary  to  the  provisions  of 
the  Act  of  July  2,  1890,  entitled  "An  Act  to  protect  trade  and  com- 
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merce  against  unlawful  restraints  and  monopolies/'  the  burden  of 
proof  is  on  the  plaintiff  to  show  actual  damage  to  business. — Brown 
V.  Davidson,  150. 

9.  Hearsay  testimony. — United  States  v.  Ohta,  158. 

10.  In  determining  on  which  side  the  weight  or  preponderance  of  the 
evidence  is,  the  jury  should  consider  the  opportunities  of  witnesses 
for  seeing  or  knowing  the  things  about  which  they  testify,  their  con- 
duct and  demeanor  while  testifying,  their  interest  or  lack  of  interest 
in  the  result  of  the  suit,  and  the  probability  or  improbability  of  the 
truth  of  their  several  statements,  in  view  of  all  the  other  evidence 
adduced  on  the  trial. — U.  S.  v.  Bishop  Estate  et  al.,  179. 

fi.  The  means  of  showing  that  a  Chinese  does  not  come  within  the  re- 
stricted classes  is  presumably  under  the  control  of  the  said  Chinese; 
and  where,  at  the  time  of  his  alleged  birth  in  the  Hawaiian  Islands, 
there  was  a  law  making  it  a  penal  offense  for  any  parent  not  to  re- 
port the  birth  of  a  child  for  registry,  and  no  proof  of  compliance 
with  such  law  is  introduced  on  behalf  of  petitione-,  it  is  a  very  sig- 
nificant fact  against  his  contention. — In  the  matter  of  Leong  Sai,  234. 

12.  Under  Section  3333,  R.  S.  U.  S.,  the  burden  of  proof  is  on  the  claim- 
ant of  the  property  seized  as  forfeited  under  Section  3450,  R.  S.  U. 
S.— C/.  5".  V,  The  "Kawaiulani/'  260. 

13.  Due  care  on  the  part  of  a  steamship  company  or  its  agent,  to  prevent 
escape  of  immigrants  not  entitled  to  land  in  the  United  States,  is  no 
excuse  under  the  law  and  cannot  be  proven. — U,  S.  v.  H.  Hackfeld 
&  Co,,  329.    Ih.  371. 

14.  When  the  government  has  proven  to  the  satisfaction  of  the  jury, 
'   the  rejection  of  immigrants  by  the  proper  immigration  officers,  and 

notice  to  the  steamship  company  or  its  agent  thereof,  the  burden  of 
proof  is  then  on  the  steamship  company  or  its  agent  to  show  due  re- 
turn of  immigrant's  to  the  country  from  whence  they  came. — U.  S.  v, 
H.  Hackfeld  &  Co.,  329.    lb.  2i7i. 

15.  Circumstantial  evidence  is  legal  evidence;  and  must  be  acted  upon  in 
the  same  manner  as  if  direct. — U.  S.  v.  Miyama,  399. 

16.  Where  a  witness  made  certain  statements  out  of  Court  to  the  prose- 
cuting officers  of  the  government,  which  statements  resulted  in  the 
bringing  of  charges  against  the  defendant  for  importing  women  into 
the  United  Stat'es  for  purposes  of  prostitution,  and  upon  the  trial 
when  acting  as  a  witness  for  the  government,  said  witness  testifies 
directly  contrary  to  the  stafements  formerly  made,  it  is  proper  to 
introduce  such  prior  statements  in  evidence,  although  not  as  proof  of 
the  facts  stated.— /&. 


INDEX.  487 

17.  Upon  tfhe  trial  of  a  person  upon  an  indictment  under  Section  3  of  the 
Act  of  Congress  of  March  3,  1875,  for  importing  women  into  the 
United  States  for  purposes  of  prostitution,  it  is  not  necessary  to  prove 
the  date  of  1?he  offense  set  up  in  the  indictment;  if  the  offense  is 
proven  to  have  been  committed  within  three  years  prior  to  the  finding 
of  the  indictment;  the  law  is  satisfied.— C/.  5*.  v,  Miyama,  399. 

See  Admiralty,  17 

AUENS,  8. 

Attorney  and  Client  i. 
Bankruptcy,  5. 
Eminent  Domain,  7,  8,  17,   22,  23. 

EXEMPTIONS. 

See  Admiralty,  10. 
Garnishment,  i. 
Seamen,  3. 

EXPERT  TESTIMONY. 

1.  The  evidence  of  experts  as  to  values  does  not  differ  in  principle  from 
the  evidence  of  experts  on  other  subjects. — U.  S.  v.  Estate  of  Bishop, 
et  ai,  179. 

2.  In  considering  the  opinions  of  experts,  the  jury  is  not  bound  to  give 
weight  to  testimony  which  is  contrary  to  what  every  person  of  good 
sense  and  ordinary  intelligence  knows  to  be  true. — lb. 

3.  Neither  the  Court  nor  the  jury  is  bound  by  the  opinions  of  expert  wit- 
nesses unless  they  are  in  harmony  with  the  weight  of  the  testimony, 
but  may  consider  them  in  connection  with  all  the  other  facts  in  evi- 
dence.— United  States  v.  Bishop  Estate,  et  al.,  201,  223. 

FEDERAL  QUESTION. 

See  Habeas  Corpus,  2. 

FELLOW  SERVANTS. 

I.  The  master  of  a  ship  and  a  seaman  thereon  are  fellow  servants  en- 
gaged in  a  common  employment  both  in  the  navigation  of  the  ship 
and  while  engaged  in  the  loading  and  unloading  of  her  cargo.— iSTa- 
waieha  v.  Wilder  Steamship  Co.,  et  al.,  378. 
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FELONY. 

I.  Where  the  law  makes  a  crime  a  felony,  any  attempt  to  violate  the  law 
in  that  respect  is  an  attempt  to  "feloniously"  commit  the  specified  crime. 
— U.  S.  V.  Miyatna,  399. 

FOREIGN  CORPORATIONS. 

I.  Act  45  of  the  Session  Laws  of  the  Legislature  of  Hawaii  (1898}  re- 
quiring all  foreign  corporations  to  file  in  the  office  of  the  Treasurer 
of  the  Territory  a  certified  copy  of  the  charter  or  act  of  incorporation 
of  such  corporation  or  company,  names  of  the  officers  thereof,  the 
name  of  some  person  upon  whom  legal  notice  and  process  from  the 
courts  of  the  Territory  may  be  served  and  a  certified  copy  of  the  by- 
laws of  such  corporation  "under  penalty  of  being  deprived  of  the  right 
to  sue  in  any  court  of  the  Territory  for  any  cause  of  action  whatever 
while  such  refusal  or  neglect  continues,  does  not  apply  to  actions  in 
admiralty  instituted  in  the  United  States  District  Courf  of  Hawaii. — 
Spreckels  Bros,  Co.  v,  "Nevadan"  et  al.,  354. 

FORFEITURES. 

I.  Proceeding  under  Section  3450  R.  S.  U.  S.  to  condemn  vessel. — L\  S. 
V.  The  "Kawaiulani,"  260. 

j2.  Proceeding  under  Sections  4142  and  4143  of  the  Revised  Statutes  of 
the  United  States. — U.  S.  v.  Peacock,  334. 

See  Evidence,  12. 

Internal  Revenue,  9. 

GARNISHMENT. 

I.  The  wages  of  an  engineer  on  board  one  of  the  steamers  of  the  Wilder 
Steamship  Company,  plying  between  the  Islands  of  the  Hawaiian 
group,  held  to  be  exempt  from  garnishment,  under  the  provisions  of 
Section  8  of  an  Act  of  the  Legislature  of  the  Territory  of  Hawaii, 
entitled  "An  Act  to  provide  for  the  exemption  of  certain  personal 
property  from  attachment,  execution,  distress  and  forced  sale  of  every 

description, "  passed  April  24,  1901,  it  being  admitted  that  he  is 

the  head  of  a   family  earning  less  than  $200  a  month. — Holland  v. 
Steamship  "Helene"  281. 

See  Admiralty,  10. 
Seamen,  3. 
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GRAND  JURORS. 
Duties  of.  See  Appendix,  362. 
HABEAS  CORPUS. 

1.  While  a  United  States  District  Court  has  discretion  to  summarily 
discharge  on  habeas  corpus  any  person  restrained  of  his  liberty  under 
a  judgment  of  a  territorial  court,  yet  it  is  only  in  extreme  cases  that 
the  District  Court  will  exercise  such  discretion;  but  will  generally 
leave  the  petitioner  to  his  remedy  by  writ  of  er'-or  from  the  Supreme 
Court  of  the  United  States. — In  the  matter  of  Marshall,  34. 

2.  Where  no  Federal  question  is  presented  for  the  consideration  of  the 
United  States  Court  on  an  application  for  a  writ  of  habeas  corpus, 
said  court  has  no  jurisdiction  to  entertain  the  writ. — In  the  matter  of 
Marshall,  34. 

3.  Application  for  a  writf  of  habeas  corpus  applied  for  alleging  detention 
by  the  Collector  of  Customs  of  the  port  of  Honolulu,  with  intent  to 
return  petitioner  to  China,  heard  by  the  Courf  where  the  petition 
alleged  that  petitioner  was  a  citizen  of  the  United  States,  having 
been  born  in  the  Hawaiian  Islands. — In  the  matter  of  Wong  Lin,  etc., 

44. 

4.  Where  a  decision  of  the  Collector  of  Customs  is  adverse  to  the  land- 
ing of  a  Chinese  woman  claiming  admission  to  the  Territory  of 
Hawaii  on  the  ground  that  her  husband  is  a  domiciled  merchant 
therein,  the  United  States  District  Court  has  no  jurisdiction  to 
hear  an  application  for  a  writ  of  habeas  corpus. — In  the  matter  of  Yim 
Quock  Leong,  66. 

5.  The  United  States  District  Court  of  Hawaii  possesses  no  power  on 
habeas  corpus  to  overrule  the  judgments  of  the  territorial  courts  of 
Hawaii,  unless  it  appears  that  the  constitutional  rights  of  the  citizen 
are  being  violated. — In  the  matter  of  Bitting,  69. 

6.  After  the  Joint  Resolution  of  Congress  annexing  the  Hawaiian  Islands 

as  a  part  of  the  territory  of  the  United  States,  and  "subject'  to  the 
sovereign  dominion  thereof*  was  passed,  providing  that  the  "muni- 
cipal legislation  of  the  Hawaiian  Islands not  contrary  to  the 

Constitution  of  the  United  States shall  remain  in  force  until 

Congress  shall  otherwise  determine  "and  before  the  passage  of  the 
Act  of  Congress  providing  for  the  government  of  the  Territory 
of  Hawaii,  the  trial  of  a  Japanese  in  the  Hawaiian  Islands  for  the 
crime  of  murder  without  the  indictment  of  a  Grand  Jury,  and  the 
conviction  of  said  Japanese  of  the  crime  of  manslaughter  by  the 
verdict  of  less  than  twelve  jurors  under  a  law  of  the  Republic  of 
Hawaii,  is  contrary  to  the  provisions  of  Articles  V.,  VI.  and  VH.,  of 
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the  Constitution  of  the  United  States  and  the  said  Japanese  is  en- 
titled to  be  released  on  habeas  corpus. — In  the  matter  of  \fankichi, 
303. 

7.  Where  the  petition  in  an  application  for  a  writ  of  habeas  corpus  was 
not  signed  by  the  party  "for  whose  relief  it  was  intended"  but  by 
a  third  person  in  her  behalf,  Held:  that  while  it  is  true  United  States 
Courts  are  controlled  by  the  provisions  of  the  Habeas  Corpus  Act, 
which  confers  the  power  to  issue  this  writ  upon  such  courts,  yet  such 
a  narrow  construction  will  not  be  given  to  the  Act  as  would  prevent 
any  person  restrained  of  her  liberty  from  enjoying  the  benefits  of  the 
Act,  who,  by  the  very  circumstances  of  her  restraint  is  deprived  of 
the  opportunity  of  signing  the  application  in  her  own  behalf. — In  the 
matter  of  Lee  Chcc  Hing,  etc.,  434. 

8.  Section  760  of  the  Revised  Statutes  of  the  United  States  contemplates 

the  possibility  that  some  third  party  might  make  the  application 
for  the  writ,  on  behalf  of  the  person  restrained  or  deprived  of  his 
or  her  liberty;  and  said  Section  must  be  considered  in  connection 
with  Section  754. — In  the  matter  of  Lee  Chee  Hing,  etc.,  434. 

9.  Where  a  Chinese  detains  a  woman  whom  he  claims  as  his  wife  and 
restrains  her  of  her  personal  liberty  forcing  her  to  lead  a  life  of 
ppostitution,  Held,  that  even  if  a  marriage  had  been  shown  to  exist 
between  said  Chinese  and  said  woman,  this  would  not  give  him  the 
right  to  deprive  her  of  her  personal  liberty  and  she  could  have  re- 
course to  the  writ  of  habeas  corpus. — In  the  matter  of  Lee  Chee 
Hing,  etc.,  434. 

See  Aliens^  4,  11. 

Constitutional  Law,  i,  2,  5,  13. 
Evidence,  ii. 

HAWAII. 

1.  The  ferritorial  Stamp  Act  passed  by  the  Legislature  of  the  Kingdom 

of  Hawaii,  in  1876,  and  now  known  as  Chapter  64  of  the  Civil  Laws 
of  Hawaii  (1897)  was  not  repealed  by  the  Act  of  Congress  passed  for 
the  government  of  the  Territory  of  Hawaii,  and  its  provisions  arc  now 
in  full  force  and  effect. — Achi  v.  Kapiolani  Estate,  86. 

2.  The  framers  of  Article  17,  Section  i  of  the  Constitution  of  the  Re- 
public of  Hawaii  and  of  the  Act  of  Congress  providing  a  government 
for  the  Territory  of  Hawaii  (Section  4  thereof)  approved  April  30, 
1900,  intended  to  refer  to  the  geographical  limits  of  the  Hawaiian 
Islands  rather  than  to  any  political  conditions  existing  therein;  and 
that  Hawaiian  and  American  citizenship  was  to  be  extended  to  all 
persons  born  in  the  Islands,  excepting  only  those  "bom  of  persons 


INDEX.  491 

engaged  in  the  diplomatic  service  of  foreign  governments,  such  as 
ministers  and  ambassadors,  whose  residence  by  a  fiction  of  public  law 
is  regarded  as  a  part  of  their  own  country." — U.  S  v.  Ching  Tai  Sai; 
U.  S.  V.  Ching  Tai  Sun,  118. 

3.  Part  V.  of  Chapter  41  of  the  Penal  Laws' of  Hawaii  (1897)  entitled 
"Sale  of  Malt  Liquors,"  which  provides  for  the  levying  of  an  annual 
license  tax  of  $250  for  the  privilege  of  selling  beer  manufactured  in 
Honolulu  to  the  exclusion  of  all  other  spirituous  or  malfed  liquors 
under  said  license,  is  a  discrimination  in  favor  of  the  citizens  of  the 
Territory  of  Hawaii  and  against  the  manufacturers  of  foreign  brewed 
beers  in  violation  of  Subdivisions  i  and  3  of  Section  8  of  Article  i, 
and  Subdivision  i  of  Section  2  of  Article  IV.  of  the  Constitution  of 
the  United  States. — Macfarlane  v.  Wright,  206. 

4.  The  legislature  of  Hawaii  has  the  general  power  to  legislate  upon 
all  questions  of  taxation  in  relation  to  providing  a  local  system  of 
revenue  to  carry  on  the  government  of  the  Territory  of  Hawaii,  the 
only  limitation  being  that  such  legislation  shall  not  be  "inconsistent 
with  the  Constitution  and  laws  of  the  United  States  locally  applicable", 
and  where  said  legislature  has  enacted  a  local  income  tax  law,  the 
United  States  District  Court  will  not  interfere  by  injunction  fo 
restrain  the  collection  of  taxes  assessed  under  said  law.  where  com- 
plainants have  an  adequate  remedy  at  law. — Peacock  v.  JVright,  et  al., 
294. 

5.  The  Organic  Act  passed  by  Congress  for  the  government  of  the  Ter- 

ritory of  Hawaii  is  the  fundamental  law  of  the  territory;  and  by 
the  provisions  of  that  Act  the  legislative  power  of  the  territory  is 
extended  to  "all  rightful  subjects  of  legislation  not  inconsistent  with 
the  Constitution  and  laws  of  the  United  States,  locally  applicable." 
— Peacock  et  als.  v.  Wright  et  al.,  294. 

6.  Congress  provided  by  a  Joint  Resolution  of  Annexation  of  both 
Houses,  dated  July  7th,   1898,  that  the  "municipal  legislation  of  the 

Hawaiian   Islands not  contrary  to  the  Constitution  of  the 

United  States shall  remain  in  force  untSl  the  Congress  of 

the  United  States  shall  otherwise  determine."  By  this  Joint  Resolu- 
tion Congress  in  the  plenary  power  conferred  upon  it,  provided  that 
all  municipal  legislation  of  the  Republic  of  Hawaii  contrary  to 
the  Constitution  of  the  United  States  should  be  repealed,  leaving  in 
force  all  that  was  not  in  conflict  with  it.  No  language  could  be 
plainer. — In  the  matter  of  Mankichi,  303. 

5"^^  Aliens,  i,  2,  3,  4,  6. 
Chinese,  4. 

Constitutional  Law,  7. 
Foreign  Corporations,  i. 
Treaties,  i. 
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HUSBAND.  AND  WIFE. 

I.  It  is  settled  law  that  a  husband  cannot  detain  his  wife  against  her 
will. — In  the  matter  of  Lee  Chee  Hing,  etc.,  434, 

See  Chinese^  2. 

IMMIGRATION. 

1.  The  custody  of  immigrant  after  examination  by  proper  inspe^on 

officers  and  decision  adverse  to  their  landing  is  in  the  steamship 
company  or  its  agent  bringing  such  immigrants  into  the  country. — 
U.  S  V.  H.  Hackfeld  &  Co.,  329. 

2.  It  is  the  duty  of  the  steamship  company  or  its  agent  after  notifica- 
tion of  the  rejection  of  any  immigrant,  to  deport  such  immigrant  to 
the  country  from  whence  he  came. — U.  S.  v.  H.  Hackfeld  &*  Co.,  3291 

3.  If,  after  rejection  by  the  proper  immigration  officers,  and  pending 
deportation,  an  immigrant  escapes  into  the  country,  the  steamship 
company  or  its  agent  is  liable  under  the  law. — U.  S.  v.  H.  Hackfeld 
(S*  Co.,  329. 

4.  Nothing  will  excuse  the  steamship  company  or  its  agent  for  escape  of 
rejected  immigrants,  but  what  is  known  as  vis  major,  or  inevitable 
accident. — U.  S.  v.  H.  Hackfeld  &r  Co.,  329,  371. 

# 

5.  The  legal  custody  of  alien  immigrants  is  in  the  ship  bringing  them 
to  this  country,  until  the  final  completion  of  the  examination  of  such 
alien  immigrants  by  the  proper  inspection  officers,  notwithstanding 
they  may  have  been  removed  from  the  ship  for  the  purposes  of  such 
examination. — U.  S.  v.  H.  Hackfeld  <§'  Co.,  371. 

6.  The  temporary  removal  for  purposes  of  inspection  provided  for  by 
the  statute  is  simply  for  the  convenience  of  the  shipping  people  and 
to  prevent  delay  in  the  completion  of  the  voyage  of  the  vessel  to 
its  terminal  point;  and  in  the  language  of  the  statute,  such  "tempor- 
ary removal  shall  not  be  considered  a  landing  pending  such  examina- 
tion."—/&. 

7.  Alien  immigrants  are  treated  as  being  still  on  board  the  vessel,  and 
until  they  are  declared  to  be  lawfully  entitled  to  enter  the  United 
States,  the  responsibility  for  their  safe  keeping  is  with  the  vessel  or 
its  agent. — lb. 

8.  The  vessel  or  its  agent  cannot  avoid  responsibility  by  claiming  or 
proving  that  any  officer  or  employe  of  the  United  States  assumed  to 
look  after  these  alien  immigrants. — Ih. 

9.  If  pending  an  examination  and  inspection  by  the  proper  officers, 
any  alien  immigrant  escapes  into  United  States  territory,  such  escape 
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is  "a,  negligent  landing at?  a  time  and  place  other  than  that 

designated  by  the  inspection  officers"  within  the  meaning  of  Section 
8  of  the  Act  of  March  3,  1891,  relative  to  alien  immigrants,  etc. — lb, 

ID.  After  alien  immigrants  have  been  examined  by  the  proper  inspection 
officers  and  a  decision  adverse  to  their  landing  has  been  arrived  at, 
the  custody  of  such  immigrants  continues  in  the  ship  or  its  agents; 
and  it  is  the  duty  of  the  ship  or  its  agent,  after  notice  of  the  re- 
jection of  such  alien  immigrants  to  deport  them  to  the  country  from 
whence  they  came.^/6. 

11.  If,  after  rejection  by  the  proper  inspection  officers  and  pending  de- 
portation, any  alien  immigrant  escapes  into  United  States  territory, 
then  the  said  ship  or  its  agent  is  liable  under  Section  10  of  the  Act 
of  March  3,  1891,  relative  to  alien  immigrants,  etc. — lb. 

12.  The  decision  of  the  Board  of  Special  Inquiry  provided  for  by  the 
Act  of  March  3,  1903,  giving  certain  alien  immigrants  the  right  to 
land  in  the  Territory  of  Hawaii,  is  not  a  bar  to  an  action  to  recover 
the  penalty  for  the  unlawful  bringing  of  said  alien  immigrants  into 
the  country,  under  Sections  4  and  5  of  the  Act  of  March  3,  1903, 
regulating  the  immigration  of  aliens  into  the  United  States  (Vol.  32, 
Part  I,  U.  S.  Stats.  1213). — Berger  v.  Bishop,  405. 

13.  Review  of  immigration  laws  of  the  United  States  supplementary  to 
Sections  2158-2164,  R.  S.  U.  S. — lb.  / 

See  Aliens  generally. 
Evidence,  13,  14. 

INDICTMENT. 

1.  Under  Section  3244  R.  S.  U.  S. — United  States  v.  Kawasaki,  148. 

2.  .To  warrant  a  conviction  upon  an  indictment  under  Act  of  Congress 

of  August  I,  1892,  relating  to  limitation  of  hours  of  daily  service  of 
laborers  and  mechanics  employed  upon  the  public  works  of  the  United 
States  and  District  of  Columbia,  the  act  complained  of  need  not  be 
proven  to  have  been  committed  on  the  day  named  in  the  indictment. — 
United  States  v.  Ohta,  158. 

3.  See  Criminal  Law,  i. 

INFORMERS. 

I.  It  is  the  right  and  duty  of  every  citizen  to  report  to  the  proper  offi- 
cers, any  violations  of  law  that  come  to  his  knowledge,  and  the  fact 
that  a  person  does  so  report,  does  not  in  any  manner  affect  his 
credibility  as  a  witness  unless  it  appears  that  "he  has  some  interest  in 
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a  penalty  to  be  recovered  in  the  action,  or  is  to  receive  some  compen- 
sation from  the  parties  in  interest. — U.  S.  v.  Castanha  ,252, 

IGNORANCE. 

I.    Of  law  no  excuse;  foreigner  must  obey  the  laws  which  he  is  presumed 
to  know. — United  States  v.  Ohta,  158. 


INJUNCTION. 

See  Bankruptcy,  7,  12,  13. 
Equity,  i. 
Hawau,  4. 

INTENT. 

1.  Shown  by  commission  of  prohibited  act — U.  S,  v.  Ohio,  158. 

2.  A  wilful  doing,  when  used  in  the  language  of  the  penal  statutes,  is 
the  doing  with  an  evil  intent,  without  a  reasonable  belief  that  the  do- 
ing of  the  act  is  lawful.— t/.  5".  v.  Miyama,  399- 

3.  In  considering  the  question  of  intent,  a  jury  has  the  right  to  take  into 
consideration,  in  a  trial  upon  an  indictment  for  bringing  a  woman 
into  the  United  States  for  purposes  of  prostitution,  the  kind  of  place 
the  woman  was  taken  to  on  arrival  in  the  country,  character  of  prac- 
tices engaged  in  by  her,  and  whether  such  practices  were  with 
knowledge  and  consent  of  defendant.-r/6. 

See  Internal  Rex'enue,  9. 
INTERNAL  REVENUE. 

1.  By  Section  3242  of  the  Revised  Statutes  of  the  United  States  a  special 
tax  is  required  for  the  privilege  of  carrying  on  the  business  of  a  re- 
tail dealer  in  liquors.     U,  S.  v.  Kawasaki,  148. 

2.  Retail  dealer  in  liquors  defined  by  Section  3244,  4th  subdv.  R.  S.  U.  S. 
— V.  S.  V.  Kawasaki  J  148. 

3.  The  words  '^otherwise  than  as  hereinafter  provided"  found  in  sub- 
division fourth  of  Section  3244  R.  S.  U.  S.  have  been  held  by  the 
Supreme  Court  of  the  United  States  to  refer  to  wholesale  liquor 
dealers  in  distilled  spirits,  wholesale  and  retail  dealers  in  malt  liquors, 
brewers  and  others  who  are  either  exempt  from  taxation  or  pay  a 
different  tax. — U.  S.  v.  Kawasaki,  148. 
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4.  When  a  person  obtains  spirituous  or  malt  liquors  which  he  intends 
to  sell  again  in  small  quantities  to  any  one  who  wishes  to  purchase 
the  same,  or  who,  having  spirituous  or  malt  liquors  on  hand  intends 
to  sell  the  same  to  any  person  who  may  apply  for  the  same  in  small 
quantities,  or,  in  the  language  of  the  statute,  "in  quantities  of  less 
than  five  gallons,"  he  must  pay  the  special  tax  required  by  the  govern- 
ment, and  any  failure  to  do  so  is  a  violation  of  the  law. — U.  S.  v, 
Kazvasaki,  148. 

5.  Definition  of  distiller,  see  Section  3247  R.  S.  U.  S. — U.  S.  v,  Castanha, 
252. 

6.  Upon  the  trial  of  a  person  indicted  under  Sections  3258  and  3260 
R.  S.  U.  S.,  it  is  not  necessary  to  show  actual  distilling;  it  is  sufficient 
if  possession,  custody  and  control  of  a  still  or  distilling  apparatus  set 
up  is  shown. — lb. 

7.  It  is  not  necessary  to  prov^  a  sale  of  spirits  to  warrant  a  conviction 
under  Sections  3258  and  3260  R.  S.  U.  S. — lb. 

« 

8.  Where  the  evidence  showed  that  certain  persons  had  in  their  custody, 
possession  or  control,  on  their  premises,  a  still  or  distilling  apparatus, 
and  distilled  spirits  not  packed  in  the  usual  commercial  packages  or 
stamped  as  required  by  law  are  also  found  thereon,  and  there  was 
also  on  said  premises  together  with  said  still  and  distilled  spirits,  H 
roots  which  had  been  subjected  to  fermentation,  notwithstanding  that 
the  parts  of  the  still  were  scattered  about  the  premises,  there  is  a 
strong  presumption  that  the  said  persons  had  a  still  set  up  and  that 
they  had  been  engaged  in  distilling  without  first  fulfilling  the  require- 
ments of  the  law. — lb. 

9.  In  a  proceeding  t'o  condemn  as  forfeited  under  Section  3450  R.  S. 
U.  S.,  the  schooner  '"Kawaiulani,"  for  being  used  in  the  removal  of 
certain  distilled  liquors  whereon  a  U.  S.  revenue  tax  was  imposed 
where  such  liquors  were  found  concealed  on  said  vessel,  and  it  ap- 
peared that  the  same  were  deposited  and  secreted  thereon  by  the 
captain  therof,  actSng  under  a  verbal  lease  from  the  owners  and  ad- 
mitted to  be  rightfully  in  the  possession  of  said  vessel,  and  who  ad- 
mitted to  the  Collector  of  the  Internal  Revenue  that*  he  knew  it  was 
contrary  to  the  la^s  of  the  United  States  tfo  manufacture  distilled 
spirits  where  the  tax  was  not  paid  to  the  Internal  Revenue  Depart- 
ment, and  it  appearing  that  no  taxes  have  ever  been  paid  in  these 
islands  to  that  department  on  this  class  of  liquors,  Held,  that  the  in- 
tent of  the  captain  of  said  vessel  to  defraud  the  government'  of  the 
United  States  of  the  tax  imposed  on  such  liquors  is  clear,  and  by 
depositing  and  concealing  the  same  on  said  schooner,  a  forfeiture  of 
said  vessel  was  worked.— C^  5".  v.  The  "Kawaiulani**  260. 

Sec  Evidence,  12. 
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JURISDICTION. 

1.  The  territorial  courts  and  the  District  Courts  of  the  United  States 

m 

do  not  have  co-ordinate  or  concurrent  jurisdiction  in  bankruptcy. — 
In  the  matter  or  Voeller,  191. 

2.  A  Referee  in  bankruptcy  has  no  jurisdiction  to  issue  a  subpoena  to 
the  bankrupt  before  t!he  day  set  by  the  order  of  the  Court  for  the 
bankrupt  to  attend  before  the  Referee;  and  the  action  of  the  Referee 
in  vacating  such  a  subpoena  issud  by  him  before  such  day,  was  proper. 
In  the  matter  of  Omsted,  220. 

3.  Jurisdiction  in  admiralty  for  damages  for  a  tort,  does  not  depend  alone 
upon  the  locality  where  the  injury  was  inflicted,  but  rather  upon  all 
of  the  facts  of  the  case  including  the  locality.  That  is  to  say,  it  must 
occur  upon  tlie  vessel  on  the  high  seas  or  in  the  tide-waters  and 
arise  out  of  some  privity  between  the  injured  man  and  the  officers 
or  owners  of  the  ship.  And  where  no  such  condition  is  shown  to 
exist  by  the  libel,  an  exception  thereto  on  the  ground  of  lack  of  juris- 
diction will  be  sustlained. — Campbell  v.  H.  Hackfeld  &  Co.,  319. 

4.  The  jurisdiction  of  the  United  States  District  Court  of  Hawaii  es- 
tablished where  alleged  crime  shown  to  have  been  committed  on  the 
high  seas  on  a  vessel  registered  under  the  United  States  laws,  and 
owned  by  an  American  corporation;  and  that  the  port  of  Honolulu 
was  the  first  place  to  which  the  vessel  came  after  the  commission  of 
the  alleged  crime. — U.  S.  v.  Gisaburo,  323. 

5.  The  United  Stafes  District  Court  of  Hawaii  has  jurisdiction  to  enter- 
tain a  motion  to  strike  out  parts  of  an  answer. — U.  S.  v.  Peacock,  334- 

See  Aliens,  4. 

Bankruptcy,  3. 
Equity,  i. 

Habeas  Corpus,  2,  3,  4,  5. 
Pleading  and  Practice,  i. 
Territorial  Courts,  i. 

U.  S.  Courts,  i,  2,  4,  6. 
JURY. 

I.  Race  prejudice  is  not  to  be  entertained  by  the  members  of  the  jury 
on  the  trial  of  a  Japanese  for  the  murder  of  a  white  man. — U.  S.  v. 
Gisaburo,  323. 
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2.  In  considering  question  of  intent,  the  jury  has  a  right  to  take  into 
consideration,  in  a  trial  upon  an  indictment  for  bringing  a  woman 
into  the  Unit!ed  States  for  purposes  of  prostitution,  the  kind  of  place 
the  woman  was  taken  to  on  arrival  in  the  country,  character  of  prac- 
tices engaged  in  by  her  and  whether  such  practices  were  with  knowl- 
edge and  consent  of  the  defendant.— [/.  5".  v,  Miyama,  399. 

3.  While  a  jyry  can  not  act  upon  material  facts  resting  only  within  its 
private  knowledge,  but  must  be  controlled  by  the  evidence  adduced, 
the  members  of  the  jury  should  yet  judge  of  the  weight  and  force  of 
the  evidence  by  their  own  general  knowledge  of  the  subject. — U,  S, 
V.  Estate  of  Bishop,  Deceased,  et  als,,  223. 

See  Eminent  Domain,  9. 
New  Trial,  i. 

LACHES. 

Where  an  injured  seaman  was  left'  in  a  hospital  in  the  City  of  Honolulu, 
the  vessel  on  which  he  was  injured  proceeding  on  her  voyage  and 
not  returning  to  that  port  until  nine  and  a  half  months  thereafter, 
the  seaman  during  all  of  that  time  being  confined  in  said  hospital 
undergoing  treatment  for  his  injuries.  Held,  that  an  action  instituted 
by  him  immediately  upon  return  of  said  vessel  was  in  sufficient  time, 
and  no  laches  was  shown. — Langaas  v.  Barkentine  "James  Tuft "  420. 

LEASES. 

See  Eminent  Domain,  14,  18,  20,  24. 

LEGISLATURE 

I.  Nothing  is  better  settled  than  that  the  legislature  of  a  stat'e  or  a  ter- 
ritory cannot  constitYitionally  enact  laws  discriminating  in  favor  of 
its  own  citizens  and  against  the  citizens  of  another  state  or  territory 
of  the  United  States. — Macfarlane  v.  Wright,  206. 

See  Hawah,  i.  4. 

Territories,  i,  2,  3. 

LIBERTY. 

I.  Every  person  under  the  Constitution  and  laws  of  the  United  States 
is  entitled  to  the  enjoyment  of  personal  liberfy;  of  the  right  to  go 
where  one  pleases  and  to  do  all  that  is  necessary  in  the  conduct  of 
one's  affairs,  restrained  only  so  far  as  one  infringes  upon  the  rights 
or  the  welfare  of  others.— /«  the  matter  of  Lee  Chee  Hing,  etc.,  434. 

32— U.  S.  D. 
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LIQUOR  LICENSES. 
See  Hawah,  3. 

LOOKOUT. 

See  Collision,  i,  2,  3 

MALICE. 

I.  The  word  maliciously  does  not  involve  anything  more  than  a  wanton 
or  wilful  disregard  of  right. — U.  S.  v.  Manasse,  250. 

See  Criminal  Law,  7. 

MANSLAUGHTER. 

See  Criminal  Law,  8,  9. 

MARRIAGE. 

I.  The  fact  that  a  marriage  ceremony  according  to  American  or  Chris- 
tian customs  is  performed  after  the  arrival  of  a  Chinese  woman  in 
United  States  territory  does  not  alter  her  status  so  far  as  her  right 
to  enter  the  country  is  concerned,  under  the  Chinese  Exclusion  Laws; 
her  status  when  she  reached  the  Islands  is  tlie  status  which  the  Court 
must  alone  take  intb  consideration  in  deciding  upon  her  right  to  re- 
main.— United  States  v.  Kam  You,  113. 

See  Aliens,  10. 
Chinese,  2. 

MASTER  AND  SERVANT. 

I.  A  sugar  plantation  company  held  responsible  for  the  careless  and 
negligent  acts  of  its  servant  while  engaged  in  the  prosecution  of  its 
works,  resulting  in  injury  l!o  a  third  party. — Palapala  v.  Paauhau 
Plantation  Co,,  387. 

MOTIVE. 

See  Criminal  Law,  13. 

MOTION  TO  DISMISS. 

See  Admiralty,  13. 
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MURDER. 

r 

See  Criminal  Law,  6,  8. 

NEGLIGENCE. 

.1.  In  the  presence  of  great  and  unforseen  danger,  no  man  is  expected 
to  act  with  de[\htT2X\on.^Kekauoha  v.  Robert  Lewers  Co.,  75, 

2.  Negligence  need  not'  be  intentional;  inattention  may  be  and  often  is, 

the  strongest  evidence  of  negligence. — Kekauoha  v.  Robert  Lewers  Co., 

75. 

3.  Ordinary  care  has  relation  to  the  situation  of  the  parties  and  the  busi- 
ness in  which  they  are  engaged,  and  varies  according  to  the  exigencies 
which  require  vigilaiye  and  attention. — Kekauoha  v.  Robert  Lewers 
Co,,  75' 

4-  The  degree  of  c^e  to  be  used  is  proportioned  to  the  danger  to  be 
apprehended  of  inflicting  an  injury  upon  others. — Kekauoha  v.  Robert 
Lewers  Co.,  75. 

5.  Where  a  five-eighths  of  an  inch  chain  broke  in  lowering  a  piece  of 
casting  weighing  25,000  pounds  and  no  explanation  is  offered  for  the 
breaking  of  the  chain,  and  it  is  in  tesfimony  that  it  is  more  dangerous 
to  use  a  chain  than  a  rope  in  this  class  of  cases.  Held,  that  it  was  the 
duty  of  the  officers  and  men  of  the  schooner  under  the  circumstances 
of  this  case,  to  have  used  the  very  best  and  strongest  appliances 
known  to  the  business,  and  it  was  negligence  to  have  used  any  doubt- 
ful or  uncertain  appliances  or  any  rope  or  chain  of  doubtful  strength. 
— Kekauoha  v.  Robert  Lewers  Co.,  75. 

6.  While  the  theory  that  every  man  must  look  ouf  for  himself  prevails 
in  so  far  that  he  shall  not  deliberately  place  himself  in  the  way  of 
injury,  yet  the  law  contemplates  that  every  man,  in  his  relation  to- 
wards others,  shall  conduct  himself  with  reasonable  care  and  prudence, 
no  matter  what  the  imprudence  of  others  may  be;  and  if,  by  so  con- 
ducting himself,  he  can  avoid  injury  to- the  person  or  property  of  an- 
other, he  is  liable  for  any  injury  resulting  from  a  neglect  to  exercise 
such  reasonable  care  and  prudence. — Lorensen  v.  L  L  S.  Nav.  Co.,  267. 

7.  While  it  is  true  that  in  moments  of  great  personal  peril  a  man  may, 
under  the  excitement  of  fhe  moment,  fail  to  act  with  the  cool,  deli- 
berate judgment  that  may  characterize  him  in  the  ordinary  occur- 
rences of  life,  but  under  the  stress  of  excitement  may  do  exactly  the 
reverse  of  that  which  is  best  for  his  safety,  yet  courts  do  not  as  a 
rule,  treat  such  conduct'  as  contributory  negligence.--Lor^n2^fi  v.  L  L 
S.  Nav.  Co.,  267. 
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8.  Where  warnings  are  claimed  to  have  been  heard  by  the  party  injured 
and  disregarded,  thus  showing  a  degree  of  negligence  on  his  part, 
that  would  not  have  relieved  the  defendant  from  the  results  of  its 
own  negligence  if  by  tfhe  exercise  of  reasonable  care  it  could  have 
avoided  the  consequences  of  the  negligence  of  the  injured  party. — lb. 

8.  The  greater  the  danger,  the  greater  the  care  required  of  the  winch- 

man  in  the  exercise  of  his  control  over  the  machinery  in  his  charge. — 
Palapala  v  Paauhau  Sugar  Plantation  Co;  387. 

9.  A  person  of  ordinary  int!elligence  will  not  purposely  expose  himself 
to  danger. — lb. 

10.  A  master  of  a  vessel  held  guilty  of  gross  negligence  in  failing  to  take 
injured  seaman  to  the  nearest  port  for  surgical  aid,  after  he  had  been 
injured  in  the  service  of  the  vessel. — Langaas  v.  Barkentine  "James 

Tuftr  420. 

• 

11.  Master  of  ship  held  guilfy  of  negligence  in  failing  to  put  into  the 
nearest  port  for  surgical  aid  for  a  seaman  who  fell  and  broke  his  leg 
while  engaged  in  the  service  of  the  ship. — Shirrmacher  v.  Ship  "Ers- 
kine  M.  Phelps,  444. 

See  Admiralty,  14. 
Collision,  i,  3. 

Immigration,  9. 

Master  and  Servant,  i. 

Seaman,  4,  5. 

Shipping,  2. 

NEW  TRIAL. 

1.  In  an  action  to  condemn  the  leasehold  interest  of  the  defendant  in 
certain  lands  desired  by  fhe  United  States,  where  the  jury  returned  a 
verdict  allowing  damages  in  the  sum  of  $105,000,  as  the  value  of  a 
leasehold  interest  and  improvements  of  defendant  placed  on  the  lands, 
on  a  motion  for  a  new  trial  on  the  ground  that  the  valuation  was  ex- 
cessive, Held,  that  the  verdict  was  excessive  and  new  trial  granted 
unless  defendant  elects  to  remit'  the  sum  of  $30,000,  and  accept  sum 
of  $75,000  in  full  compensation  for  all  damages. — United  States  v. 
Bishop  Estate,  et  o/.,  201. 

2.  Where  no  rule  of  law  has  been  violated,  a  new  trial  will  not  be  grant- 
ed after  tVo  concurring  verdicts,  if  the  questions  to  be  tried  depend 
wholly  on  matters  of  fact,  although  the  verdict  is  in  the  judgment  of 
the  court,  against  the  weight  of  the  evidence. — U.  S.  v.  Bishop  Estate, 
et  al.,  258. 
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3.  Where  a  verdict  of  $105,000  damages  was  set  aside  and  a  new  trial 
granted  in  an  action  to  condemn  a  leasehold  interest  in  561.2  acres 
of  land  desired  by  ttie  United  States  for  the  purposes  of  a  Naval 
Station,  upon  the  failure  of  the  defendant  in  pursuance  of  the  order 
of  the  court  to  elect  to  remit  $30,000  from  the  amount  of  the  said 
verdict*;  and  upon  the  second  trial  of  said  action  the  jury  rendered 
a  verdict  for  practically  the  same  amount  assessed  at  the  former  tVial, 
a  motion  for  a  new  trial  on  the  part  of  plaintiff  denied,  although  the 
Court  held  tfhat  it  was  discretionary  with  it  to  again  set  aside  the  ver- 
dict under  the  circumstances  of  the  case,  and  grant  a  new  trial  upon 
the  same  terms  as  in  the  first  trial  of  the  action. — U,  S.  v.  Estate  of 
Bishop,  et  ai,  258. 

OKOLEHAO. 

I .  Okolehao  has  a  definite  meaning  in  the  Territory  of  Hawaii  as  belong- 
ing to  a  special  intoxicating  liquor  distilled  from  the  ti  root,  and  where 
it  was  shown  in  a  proceeding  under  Section  3450  R.  S.  U.  S.  that  tlie 
okolehao  seized  therein  was  obtained  somewhere  in  the  mountains  on 
the  other  side  of  the  Island  of  Oahu,  near  a  place  called  Kahana,  the 
presumption  is  fhat  it  was  made  in  the  Islands. — U,  S.  v.  The  "Kawai- 
ulani"  260;  U.  S.  v.  Castanha,  252. 

OPINIONS. 

See  Expert  Testimony,  2,  3. 
Salvage,  6. 

PENALTIES. 

See  Aliens,  12. 

PERSONAL  INJURIES. 

See  Admiralty,  7,  8,  14,  15. 
Seamen,  5,  7. 

PLEADING  AND  PRACTICE. 

I.  A  demurrer  to  the  jurisdiction  sustained  and  the  action  dismissed 
where  it  appeared  upon  the  face  of  the  complaint,  that  the  only 
ground  for  bringing  an  action  for  damages  in  the  Federal  Court  were 
the  facts  that  the  plaintiff  was  "a  citizen  of  the  United  States  of 
America  and  that  his  permanent  place  of  abode  is  in  the  City  and 
County  of  San  Francisco,  State  of  California,"  and  that  the  defend- 
ant is  a  citizen  of  the  Territory  of  Hawaii. — Avery  v.  King,  12. 
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2.  In  the  absence  of  any  law  of  tlie  Territory  of  Hawaii,  or  of  any  rule 
either  of  the  courts  of  the  Territory  or  of  this  Court,  declaring  that 
in  actions  of  eminent  domain  the  answers  shall  be  unverified,  it 
is  within  the  power  of  the  Court  to  require  that  verified  answers  shall 
be  filed  to  the  verified  petition  or  complaint,  in  conformity  to  the  usual 
and  uniform  rule  of  pleading  that  when  a  complaint  or  petition  is  by 
law  required  to  be  verified,  a  verified  answer  shall  be  made  thereto. — 
U  S.  V.  Estate  of  Bishop,  et  al.,  140. 

3  .The  oath  of  defendant  to  the  allegations  of  his  answer  is  quite  as 
much  in  tfhe  interest  of  the  enforcement  of  public  justice  as  the  oath 
of  the  plaintiff  to  his  petition. — U.  S.  v.  Estate  of  Bishop,  et  al.,  140. 

4.  Where  a  motion  to  strike  out  certain  portions  of  tlie  answers  of  de- 

fendants was  granted,  and  certain  defendants  instead  of  striking  out 
the  objectionable  matters  and  filing  the  original  answers  as  amended, 
filed  new  and  different  answers  consisting  of  a  general  denial  unveri- 
fied, with  a  notice  of  what  the  defense  would  be  forming  a  part  of 
said  answers,  a  motion  to  strike  out  said  amended  answers  so-called. 
.  from  the  files,  granted  with  leave  to  defendants  to  file  the  original 
answers  re-engrossed  and  verified  to  conform  to  the  original  order 
of  the  Court. — U.  S.  v.  Estate  of  Bishop,  et  a/.,  140. 

5.  Where  the  allegations  of  the  petition  relate  to  matters  peculiarly  within 
the  knowledge  of  the  defendant,  he  cannot  deny  the  same  upon  the 
ground  of  lack  of  information  or  belief  upon  the  subject;  and  if  he 
does  so,  such  denials  will  be  stricken  out  of  the  answer  on  motion. — 
U.  S.  V.  Peacock,  334. 

6.  A  defendant  cannot  in  his  answer  deny  knowledge  of  his  own  acts; 
on  the  contrary  he  is  presumed  to  know  whaf  he  does. — lb. 

7.  Every  man  is  presumed  to  know  of  what  country  he  is  a  citizen  and 
he  cannot  rest  a  denial  to  a  material  fact  upon  the  ground  that*  he 
docs  not  know  of  what  nation  he  is  a  citizen. — lb. 

8.  A  plea  in  estoppel  does  no  more  than  deny  fhe  plaintiff's  legal  right 
to  bring  the  action,  without  denying  or  admitting  the  allegations  of 
the  complaint.— B^r^^r  v.  Bishop,  405. 

9.  A  plea  in  bar  held  to  be  a  plea  in  estoppel  in  the  case  under  con- 
sideration.— lb. 

10.  Allegations  in  petition  for  writ  of  habeas  corpus  held  sufficient  to 
give  the  United  States  District  Court?  jurisdiction  to  hear  the  applica- 
tion under  Subdivision  3,  Section  753  R.  S.  U.  S.— /»  the  matter  of 
Lee  Chee  Hing,  etc.,  434. 
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See  Constitutional  Law,  9. 
Equity,  2. 

JURIEDICnON,  3,   5. 

New  Trial,  i,  2,  3. 
U.  S.  Courts,  2,  5. 

PLEAS. 

See  Pleading  and  Practice,  8,  9. 

POSTAL  LAWS. 

1.  It  is  the  policy  of  the  governmcnlf  of  the  United  States  to  protect  all 
people  therein  from  illegal  or  improper  handling  of  the  mails. — U.  5*. 
V.  Sabate,  315. 

2.  A  letter  carrier  is  bound  to  deliver  letters  or  mail  in  the  condition  in 
which  he  received  the  same  without  any  delay  or  detention  save  that 
necessarily  incident  to  his  employment. — lb. 

3.  Indictment  under  Section  3869,  R.  S.  U.  S.  for  "maliciously  and  wil- 
fully assaulting  letter  carrier  when  in  uniform,  while  in  the  discharge 
of  his  duty  as  a  letter  carrier." — U.  S.  v,  Manasse,  250. 

PRESUMPTIONS. 

I.  A  man  is  presumed  fo  know  the  result  of  his  own  acts. — U,  S.  v. 
Miyama,  399. 

See  Attorney  and  Client,  i. 
Constitutional  Law,  6 
Evidence,  6. 
Internal  Revenue,  8. 
Okolehao,  I. 
Pleading  and  Practice,  7. 

PRIVITY. 
See  Jurisdiction,  4. 

PROSTITUTION. 

I.  In  order  to  sustain  a  charge  of  importation  of  a  woman  for  purposes 
of  prostitution,  it  must  be  shown  beyond  a  res^sonaWe  doubt,  that  at 
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the  time  of  tlie  importation  by  the  defendant  it  was  his  purpose  that 
the  woman  should  engage  in  prostitution  in  the  United  States. — 
U.  S.  V.  Miyama,  399. 

2.  In  attempting  to  prove  that?  a  certain  house  is  a  house  of  prostitution 
it  is  permissible  to  show  that  it  is  located  among  houses  having  a 
general  reputation  of  that  character;  or  that  it  is  known  in  the  com- 
munity as  a  house  of  ill  fame. — lb. 

3.  The  port  of  Honolulu  is  a  port  of  the  United  States  and  the  im- 
portation of  women  therein  for  purposes  of  prostitution,  is  an  impor- 
tation into  the  United  States. — Ih, 

See  Slavery,  2. 

PROTEST. 

S"^*?  Customs  Duties,  i,  2,  3,  4,  5,  6. 

PROXIMATE  CAUSE. 

See  Shipping,  2. 

RES  GESTAE. 

See  Salvage,  8. 

RESTRAINT. 

I.  Liberty  may  be  restrained  by  threats  as  well  as  by  forcible  action  if 
tlie  power  exists  to  enforce  the  threats.— /n  the  matter  of  Lee  Chee 
Hing,  etc.,  434. 

RESTRAINT  OF  TRADE. 

I.  A  contract,  combination  or  conspiracy  in  restraint  of  trade  under  the 
Act  of  Congress  of  July  2nd,  1890,  is  one  wherein  two  or  more 
parties  agree,  either  in  writing  or  verbally,  either  as  individuals  or 
as  members  of  an  association,  not  to  sell  to  or  purchase  of,  or  employ 
or  accept  employment  from,  any  person  not  a  member  of  such  asso> 
ciation.  combination,  or  conspiracy,  or  a  party  to  such  contract  with 
the  intent  to  exclude  and  prevent  from  purchasing  from,  selling  to, 
making  contracts  for  work  with,  or  hiring  as  workers,  any  and  all 
persons  nof  a  member  of  such  association,  combination  or  con- 
spiracy or  a  party  to  such  contract. — Brown  v.  Davidson,  151. 
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SALVAGE. 

1.  A  steel  sailing  ship  having  a  registered  tonnage  of  1447  tons  net  found 
by  the  court  to  be  of  the  value  of  $65,000  before  being  damaged 
and  having  a  valuable  cargo,  went  ashore  upon  a  coral  reef  encircling 
Diamond  Head,  about  six  miles  from  fhe  Port  of  Honolulu,  on  the 
8th  day  of  August,  1900,  at  about  9:40  a.  m.,  and  remained  on  said 
reef  until  4:10  p.  m.  of  the  ninth  day  of  August,  1900,  when  through 
the  combined  efforts  of  two  steam  tugs  and  a  Unifed  States  Govern- 
ment cutter,  she  was  pulled  off  the  reef  after  sustaining  damages 
rendering  necessary  repairs  estimated  to  cost  $25,000  and  a  loss  of 
cargo  jeftisoned  of  the  value  of  $1259.40.  $12,000  award  to  three 
vessels  for  salving  ship  valued  at  $40,000  after  cost  of  repairs  and  on 
$54»366.59  value  of  cargo  and  freight  saved. — SpreckeU  &  Bros.  Co. 
V.  "Dunreggan"  et  al.,  19. 

2.  Where,  valuable  services  were  rendered  by  a  U.  S.  government  cutter 
in  conjunction  with  two  steam  tugs  in  rescuing  a  sfeel  sailing  ves- 
sel together  with  her  cargo  from  a  position  of  great  peril  on  a 
coral  reef  and  an  award  of  $12,000  in  full  of  all  salvage  in  the  case 
is  decreed,  Held,  that  the  government  cutter  would  have  been  entitled 
to  $3,000  of  the  said  award  had  it  made  any  claim  for  salvage  ser- 
vices, but  not  having  done  so,  said  $3,000  inured  to  the  salved  ves- 
sel and  her  cargo. — Spreckels  &r  Bros.  Co.  v.  "Dunreggan"  ct  al.,  19 

3.  The  master  of  a  vessel  is  entitled  to  some  compensation  for  services 
rendered  by  him  personally,  held  to  be  salvage  services,  notwith- 
standing the  settlement  of  the  vessel  on  a  towage  basis  for  her  ser- 
vices.— Spreckels  &  Bros.  Co.  v.  "Dunreggan"  et.  al.,  iQl 

4.  For  the  saving  of  life  there  is  no  salvage,  and  under  the  circumstances 
of  tliis  case  it  was  not  necessary  in  order  to  entitle  libellant  to  salvage 
that  some  one  should  lose  his  life  or  be  in  imminent  peril,  of  doing 
so;  if  the  salvors  did  all  they  could  to  save  the  ship,  and  at  the' 
same  time  avoid  the  danger  which  a  loss  of  the  ship  would  cause  to 
the  men  on  board,  they  were  entitled  to  fair  and  liberal  compensation 
in  the  event  of  .«uccess. — Spreckels  &r  Bros.  Co.  v.  "Dunreggan"  et  al, 
19. 

5.  In  determining  tlie  award  to  salvors,  each  case  depends  largely  on  its 
own  merits;  but  it  is  clear  in  determining  the  award,  several  elements 
are  to  be  considered;  among  them  are  the  enterprise  and  risk  of  the 
salvors  and  value  of  the  property  risked;  tlie  time  occupied  in  the 
rescue  of  the  wrecked  vessel ;  the  danger  and  distress  from  which  the 
property  is  rescued;  the  success  of  the  efforts  of  the  salvors  and  the 
value  of  the  property  saved. — Spreckels  &r  Bros.  Co.  v.  ''Dunreggan'* 
et  al.,  19. 

6.  No  subsequent  opinions  of  the  officers  of  a  wrecked  vessel  looking 
backward  as  to  what  they  might  possibly  have  done  to  save  the  vessel, 
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but  which  they  did  not  do,  can  in  anywise  disparage  or  under  value 
what  was  done  by  the  salvors. — Spreckels  &  Bros.  Co,  v.  "Dunreggan" 
et  al.,  19. 

7.  If  a  vessel  is  in  danger  of  loss  or  deterioration  at  ifhe  time  services 
are  rendered  to  her  by  placing  her  in  a  position  of  safety,  then  it  is 
a  case  for  the  award  of  salvage. — Hind  v.  Brigantine  "Consuelo",  97. 

8.  Where  a  large  freight  steamer  is  stranded  on  a  coral  reef  in  the 
harbor  of  Honolulu  for  two  hours  and  a  half  and  is  finally  relieved 
from  her  peril  through  the  efforts  of  a  steam  tug,  and  said  steamer 
slips  off  the  reef  into  deep  water  and  starts  out  to  sea  dragging  the 
tug  (which  is  still  attached  to  her  by  the  hawser,)  sfcrn  foremost; 
Held,  that  this  was  a  part  of  the  res  gestae  and  was  a  danger  incurred 
by  the  salving  tug  which  should  be  considered  in  estimating  the 
character  of  the  salvage  services  rendered. — Spreckels  &  Bros.  Co. 
V.  **Nevadan",  et  a/.,  359- 

9.  No  vessel  lying  on  a  reef  is  in  a  position  of  safety;  and  it  is  not 
necessary  to  constitute  a  salvage  service  that  the  distress  in  which  a 
vessel  is  in  should  be  immediate  or  the  danger  absolute.  It  is 
sufficient,  if  at  the  time  the  assistance  is  rendered,  the  vessel  has 
encountered  any  misfortune  or  danger  which  might  possibly  expose 
her  to  serious  injury. — lb. 

SCURVY. 
See  Seamen,  2. 

SEAMEN. 

1.  A  Chinese  seaman  already  domiciled  in  the  United  States  and  ship- 
ping on  board  an  American  vessel  as  a  seaman  in  an  American  port, 
and  arriving  at  an  American  port  on  board  such  vessel,  in  the  usual 
course  of  commerce  on  the  sea,  from  such  American  port,  is  not  a 
Chinese  immigrant  under  the  Chinese  Exclusion  laws. — In  the  matter 
of  Ah  Sing,  15. 

2.  In  an  action  admiralty  in  rem  based  on  Section  4568  of  the  R.  S. 
U.  S.,  as  amended  by  the  Act  of  December  21,  1898,  where  it  was 
shown  that  a  schooner  bound  on  a  voyage  from  New  York  to  the 
Island  of  Mauritius,  and  from  thence  to  Port  Townsend  in  the  State 
of  Washington  as  her  port  of  destination,  put  into  the  Port  of  Hono- 
lulu, with  two  members  of  the  crew  suffering  from  an  illness  in  the 
nature  of  scurvy  or  beri-beri,  and  where  it  is  claimed  that  such  illness 
was  the  result  of  a  lack  of  proper  provisions  and  of  the  usual  anti- 
scorbutics which  the  statute  required  to  be  provided  for  each  member 
of  the  crew  daily;  and  where  it  was  shown  that  forty  days  out  from 
Mauritius,  the  members  of  the  crew  were  compelled  in  order  to 
supply  themselves  with  fresh  drinking  water,  to  gather  rain  water 
from  the  deck  of  the  vessel,  and  it  being  further  shown  that  it  was 
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the  intention  of  the  Captain  when  he  left  Mauritius  to  sail  direct1> 
to  Port  Townsend;  Held,  that  the  fact  that  immediately  after  reach- 
ing the  port  of  Honolulu,  the  Captain  of  the  schooner  made  a  large 
requisition  for  supplies,  including  both  food,  water  and  anri-scorb- 
utics,  was  strong  proof  that  the  ship  had  been  insufficiently  pro- 
visioned for  her  voyage,  and  that  there  had  been  a  shortage  in  the 
rations  of  the  men. — Hall  et  al.  v.  Schooner  "Howe**,  238. 

3.  By  the  Act  of  February  18,  1895,  Vol.  28,  U.  S.  Sfats.  667,  the  pro- 

visions of  Section  4536  R.  S.  U.  S.,  which  exempt  the  wages  due  or 
accuring  to  any  seaman  "from  attachment  or  garnishment  in  any 
court"  are  made  applicable  to  all  seamen  engaged  in  the  "coastwise 
trade"  who  ship  before  a  U.  S.  Shipping  Commissioner. — Holland  v. 
Steamship  "Helene*\  281. 

4.  The  master  of  a  ship  and  a  seaman  thereon  are  fellow  servants  en- 
gaged in  a  common  employment  both  in  the  navigation  of  the  ship  and 
while  engaged  i;i  the  loading  and  unloading  of  her  cargo;  and  each 
assumes  the  risk  of  the  other's  negligence  in  the  discharge  of  the 
duties  incident!  to  this  common  employifient. — Nawaieha  v.  Wilder 
Steamship  Co.  et  al.,  378. 

5.  The  owner  of  a  steam  vessel  is  not  responsible  in  damages  for  per- 
sonal injuries  sustained  by  a  seaman  through  the  negligent  giving 
of  an  unauthorized  signal  by  the  master  of  the  ship,  where  by  a 
sling  load  of  sugar  was  allowed  to  prematurely  descend  into  a  boat 
without  warning  to  the  seaman,  thus  injuring  him;  where  no  allega- 
tion is  made  in  the  libel  of  neglect  on  the  part  of  the  owner  of  the 
vessel  in  the  selection  of  a  proper  person  as  master  of  the  ship,  or  of 
any  other  breach  of  positive  duty  from  which  the  injury  might  have 
resulted. — lb. 

6.  The  maritime  law  is  sensitive  as  to  the  rights  of  seamen,  and  rigorous 
in  providing  for  their  protection.  When  injured  in  tlie  service  of 
the  ship,  or  disabled  by  illness  while  in  such  service,  they  are  entitled 
to  be  cared  for  and  cured  if  possible,  at  the  expense  of  the  ship; 
and  where  that  duty  is  not  performed,  and  a  seaman  suffers  from  fhe 
neglect,  the  ship  is  liable  in  consequential  damages  for  the  suffering 
and  pain  caused  by  such  failure. — Langaas  v.  Barkentine  "James 
Tuft",  420. 

7.  Where  on  a  voyage  from  Newcastle  in  the  Colony  of  Australia,  to 
Honolulu,  in  the  Territory  of  Hawaii,  a  seaman  was  seriously  injured 
by  having  his  thigh  broken,  and  on  the  twelfth  day  after  the  accident 
the  vessel  was  within  sixty  miles  of  Papeete  in  the  Island  of  Tahiti 
a  well  known  and  settled  French  Colony,  where  it  was  reasonable  to 
suppose  medical  and  surgical  aid  were  obtainable,  but  the  Captain 
of  the  vessel  failed  to  put  into  such  port  proceeding  instead  on  his 
voyage  to  Honolulu,  which  he  reached  nearly  three  weeks  thereafter. 
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and  where  he  placed  tlie  injured  man  in  the  U.  S.  Marine  Division 
of  the  Queen's  Hospital,  the  seaman  being  confined  in  said  hospital 
for  a  period  of  nine  and  a  half  months,  undergoing  two  severe  surgical 
operations  on  the  injured  leg,  and  being  shown  at  the  trial  to  be  a 
cripple  unable  to  walk  without  the  aid  of  a  cane,  which  condition 
is  due  according  to  the  testimony  of  leading  physicians  to  the  bone 
being  allowed  to  go  without  proper  Surgical  treatment.  Held,  that 
the  master  of  the  vessel  was  guilty  of  gross  negligence  in  failing  to 
take  libellant  to  Papeete,  on  tlie  Island  of  Tahiti,  the  nearest  port, 
for  surgical  aid  after  he  had  been  wounded  in  the  service  of  the  ship, 
for  which  negligence  libellant  has  an  additional  and  different  cause 
of  action  against  the  vessel,  which  is  liable  in  consequential  damages. 
—lb. 

8.  Where  an  injured  seaman  was  left  atf  a  hospital  in  the  city  of  Hono- 
lulu, the  vessel  on  which  he  was  injured  proceeding  to  her  port  of 
destination  and  not  returning  until  nine  and  a  half  months  thereafter, 
the  seaman  during  all  of  that  tSme  being  confined  to  a  hospital  under- 
going treatment  for  his  injuries,  an  action  instituted  by  him  imme- 
diately upon  the  return  of  the  vessel  is  in  due  fime  and  no  laches  is 
shown. — lb. 

g.  It  is  a  well  known  principle  of  admiralty  law  that  when  a  seaman 
is  discharged  before  the  commencement  of  the  voyage,  he  is  entitled 
not  alone  to  his  wages  but  to  a  reasonable  measure  of  damages,  for 
which  the  owners  of  the  vessel  are  liable. — Gourley,  et  al.  v.  Matson 
Navigation  Co.,  429. 

10.  A  seaman  who  is  injured  while  in  the  service  of  the  ship  is  entitled 
to  medical  care  and  nursing  and  to  a  cure  if  possible,  at  tlie  expense 
of  the  ship,  and  all  reasonable  measures  must  be  taken  to  that  end. 
Schirrmacher  v.  The  Ship  "Erskinc  M.  Phelps",  444. 

11.  Where  a  seaman  in  the  performance  of  his  duty,  and  without  fault 
on  his  part,  is  injured  in  tlie  service  of  the  ship,  and  there  is  no 
one  aboard  the  ship  competent  to  treat  the  injury,  it  is  the  positive 
duty  of  the  master  of  the  ship  to  take  him  to  the  nearest  port  where 
proper  medical  or  surgical  treatment  can  be  obtained,  and  the  failure 
of  the  master  to  do  so  is  negligence  for  which  the  ship  and  its  owners 
are  liable. — lb. 

12.  Where  a  seaman  is  incapacitated  for  work  through  injuries  received 
while  in  the  service  of  the  ship,  he  is  entitled  to  his  full  wages  to  the 
termination  of  the  voyage. — lb. 

See  Admiralty,  generally. 
Aliens,  5. 
Salvage,  3. 
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SHIPPING. 

1.  The  husband  of  libellant,  a  drayman,  while  assisting  in  the  unloading 
of  a  heavy  bed  plate  weighing  some  25,000  pounds  from  t*he  schooner 
Robert  Lewers,  owned  by  the  libellee  was  killed.  While  the  bed  plate 
was  being  unloaded  from  the  vessel,  and  was  suspended  in  the  air 
by  means  of  a  block  and  tackle  under  the  exclusive  control  of  the 
officers  and  men  of  the  schooner,  a  small  iron  chain  broke  which 
caused  the  bed  plate  to  swing  round  to  the  side  of  the  vessel  up 
which  the  libellant's  husband  was  endeavoring  to  climb  in  order  to 
avoid  the  swinging  plate  when  it  caught  and  killed  him.  Held, 
that  his  death  was  due  to  the  breaking  of  the  small  iron  chain,  and 
was  the  result  of  the  negligence  of  the  officers  and  men  of  the  vessel 
for  which  the  vessel  was  liable. — Kekauoha  v.  Robert  Lewers  Co^  75. 

2.  Where  it  was  shown  that  a  bark  when  it  left  its  home  port  was  in 
perfect  seaworthy  condition,  well  equipped,  manned  and  provisioned 
for  her  voyage,  but  when  moored  to  the  wharf  at  Honolulu,  took 
fire  in  the  night  time  and  it  was  found  necessary  to  scuttle  the  vessel 
and  allow  her  to  partially  fill  with  water  in  order  to  extinguish  the 
said  fire,  by  reason  of  which  facts  the  cargo,  including  the  mer- 
chandise of  libellant,  was  seriously  damaged  to  the  injury  of  libellant; 
and  where  it  was  shown  that  the  fire  arose  through  the  negligence 
of  the  ship's  officers  in  leaving  an  open  hatch  leading  to  the  hold 
wherein  was  stored  liquors  covered  with  baled  hay,  and  no  watch 
being  kept  on  said  ship  while  in  port  and  while  her  cargo  was  being 
unloaded,  and  where  t'here  was  no  evidence  of  any  "design  or  neglect" 
upon  the  part  of  the  owners  of  said  vessel  by  reason  of  which  said 
fire  might?  have  been  caused:  Held,  that  under  the  provisions  of 
Section  4282  R.  S.  U.  S.  continued  in  force  by  the  Act  of  Congress 
of  February  13,  1893,  commonly  called  the  "Harter  Act",  the  owners 
of  said  vessel  cannot'  be  held  to  answer  for  the  loss  or  damage  to 
libellant  arising  from  said  fire,  decided  to  be  the  proximate  cause 
of  the  injury  to  his  merchandise. — Mclncrney  v.  Bark  "C.  D.  Bryant", 
124. 

3.  The  words  "management  of  the  vessel"  in  Section  3  of  the  "Harter 
Act"  cannot  refer  to  tlie  navigation  of  the  ship  while  at  sea,  be- 
cause there  is  an  especial  clause  as  to  that.  It  applies  rather  to  a 
"fault  or  error"  resulting  from  the  management  of  the  business  of 
fhe  ship  or  the  discipline  thereof,  as  in  this  case,  the  failure  to  have  a 
watch  while  in  port,  which  concerned  both  the  safety  of  the  ship 
and  its  cargo,  or  the  failure  to  do  some  thing  which  does  not  belong 
to  the  navigation  or  movement  of  fhe  ship,  but  which  affects  in  some 
degree  both  the  ship  and  the  cargo. — Mclncrney  v.  Bark  "C.  D. 
Bryant",  124. 
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4.  The  keeping  of  a  watch  is  a  part  of  "the  management  of  the  vessel" 
for  the  mistakes  in  which  tlie  owner  and  the  vessel  are  both  exempt 
under  the  provisions  of  Section  3  of  the  "Harter  Act"  so  called. — 
Mclnerney  v.  Bark  "C.  D.  Bryant'*,  124. 

5.  In  a  proceeding  in  rem  against  a  vessel,  a  decision  in  favor  of  the 
libellants  and  against  the  vessel  and  decreeing  its  sale  for  the  payment 
of  the  amount  of  the  judgment  found  due,  would  be  simply  a  decree 
against  the  owner  of  the  vessel;  for,  if  the  vessel  is  sold,  it  is  the 
property  of  the  owner  which  is  sold  and  he  would  in  that  case  be 
punished  for  something  of  which  the  statute  (Section  3  "Harter 
Act")  says  he  shall  be  exempt. — Mclnerney  v.  Bark  "C.  D.  Bryant", 
124. 

See  Salvage, 
Seaman.       \ 

SIGNALS. 

See  Admiralty,  i,  4,  15. 

SIMILITUDE. 

See  Customs  Duties,  i,  4. 

SLAVERY. 

1.  No  form  of  slavery  or  involuntary  servitude,  except  as  a  punishment 
for  crime,  can  under  Article  Thirt'een  of  the  Amendments  to  the 
Constitution  of  the  United  States,  be  lawfully  permitted  to  exist  in 
the  Territory  of  Hawaii. — In  the  matter  of  Lee  Chce  Hing,  etc., 
434- 

2.  A  Chinese  woman  shown  to  have  been  purchased  of  her  mother  in 

China  for  $200,  and  afterwards  brought  to  Hawaii  and  compelled 
by  respondent  to  lead  the  life  of  a  prostitute,  turning  all  the  earnings 
of  such  vocation  over  to  him,  and  who  was  (while  not  physically 
restrained  by  respondent,  in  such  fear  of  him  by  reason  of  threats 
against  her  life  should  she  go  out'  freely,)  unable  to  leave  the  house 
where  he  detained  her,  found  by  the  court  to  be  restrained  of  her 
liberty  and  held  in  a  condition  of  slavery  repugnant  to  the  Thirteenth 
Article  of  the  Amendment's  to  the  Constitution  of  the  United  States, 
and  released  on  habeas  corpus. — Ih. 

See  Chinese,  5. 

Constitutional  Law,   14. 
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SPECIAL  TAX. 

See  Internal  Revenue,  i,  4. 

SUMMARY  PROCESS. 

See  Bankruptcy,  12. 

TARIFF  ACT. 

See  Customs  Duties,  i,  6. 

TAXATION. 

See  Constitutional  Law,  7,  8. 

Internal  Revenue,  i,  4. 
Haw  An,  4. 
Territories,  i. 

TERRITORIES. 

1 .  A  territorial  legislature  has  the  power  to  levy  taxes  for  all  legal  pur- 
poses and  upon  property  subject  to  taxation  within  its  jurisdiction. — 
Achi  V.  Kapiolani  Estate,  86. 

2.  The  organic  act  passed  by  Congress  for  the  government  of  a  territory 
and  under  which  the  t'erritorial  government  is  organized,  must  be 
taken  as  the  fundamental  law  of  the  territory;  and  all  territorial 
legislative  assemblies  derive  their  force  and  validity  from  such  organic 
acts. — Achi  v.  Kapiolani  Estate,  86. 

3.  A  territorial  legislature  has  all  the  powers  of  a  state  legislature,  ex- 

cept as  limited  by  the  Organic  Act  of  the  Territory,  the  Constitution 
of  the  United  States,  and  the  Acfs  of  Congress,  and  these  powers 
include  the  power  to  tax  for  local  purposes,  which  is  inherent  in  all 
governments. — Peacock  et  als.  v.  Wright  et  ai,  294. 

5"^^  Hawaii,  5. 

TERRITORIAL  COURTS. 

I.  The  decision  of  the  Supreme  Court  of  tlie  Territory  of  Hawaii  con- 
struing the  charters  granted  by  the  Legislature  of  Hawaii  to  two 
certain  street  railway  corportions  and  deciding  their  respective  rights 
thereunder  to  lay  tracks  in  certain  of  the  streets  of  the  city  of  Hono- 
lulu, Territory  of  Hawaii,  Held,  to  be  binding  upon  the  U.  S.  District 
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Court  upon  an  application  for  an  injunction  by  one  of  said  corpora- 
tions to  restrain  the  other  from  laying  tracks  in  said  streets  of  Hono- 
lulu, and  said  Court  to  be  without  jurisdiction  in  the  absence  of  any 
showing  that  a  Federal  question  was  involved.  The  injunction  denied. 
— Haw.  Tram.  Co,  v.  R.  T,  <§•  L.  Co.,  164. 

See  Constitutional  Law,  13. 
Jurisdiction,  i. 

TREATIES. 

I.  Under  the  provisions  of  Section  11  of  the  Treaty  of  1887  between 
the  Government  of  Hawaii,  then  represented  by  King  Kalakatia,  and 
the  Republic  of  the  United  States,  the  United  States  acquired  the 
exclusive  right  to  tlie  land-locked  waters  of  Pearl  Harbor  and  now 
owns  and  of  right  controls  all  of  the  waters  thereof. — U.  S,  v. 
Estate  of  Bishop  et  al.,  223. 

UNITED  STATES. 

I.  The  port  of  Honolulu  is  a  port  of  the  United  States  and  the  importa- 
tion of  women  therein  for  purposes  of  prostitution  is  an  importation 
"into  the  United  States.'* — U.  S.  v.  Miyama,  399. 

See  Treaties,  i. 

UNITED  STATES  COURTS. 

1.  A  citizen  of  a  state  cannot  sue  a  citizen  of  a  territory  in  the  Courts 
of  the  United  States  where  diverse  citizenship  is  the  only  ground  of 
jurisdiction  relied  upon. — Avery  v.  King,  12. 

2.  Sections  914  and  918  of  the  Revised  Statutes  of  the  United  States 
should  be  considered  together.  A  discretion  is  left  with  both  the 
Circuit  and  District  Courts  of  the  United  States  to  so  arrange  their 
practice,  pleadings  and  forms  and  modes  of  proceedings  as  "may 
be  necessary  for  the  advancement  of  justice  and  tlie  prevention  of 
delays  in  proceedings." — U.  S.  v.  Estate  of  Bishop  et  al,,  140. 

3.  Where  the  legislature  of  the  Territory  of  Hawaii  is  acting  within 
the  general  powers  conferred  upon  it  by  Congress  in  the  enactYnent 
of  an  income  tax  law,  the  United  States  District  Court  will  not  en- 
tertain a  bill  to  enjoin  the  collection  of  said  tax. — Peacock  et  als,  v. 
Wright  et  al.,  294. 

4.  The  United  States  District  Court  for  the  Territory  of  Hawaii  is  a 
court  of  federal  jurisdiction  only,  made  such  by  Section  86  of  the 
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Act  of  Congress  of  April  30,  entitled  "An  Act  to  provide  a  govern- 
ment for  the  Territory  of  Hawaii"  (Vol.  31,  U.  S.  Stat.  p.  141). — 
Spreckels  Bros.  Co.  v.  "Nevadan",  354. 

5.  The  provisions  of  Section  914  R.  S.  U.  S.  are  not  mandatory  upon 
the  United  States  District  Court*;  on  the  contrary  a  discretion  is 
left  in  the  court  as  to  whether  it  will  follow  technically  the  forms, 
pleadings  and  modes  of  procedure  of  the  courts  of  tlie  territory. — 
Berger  v.  Bishop,  405. 

6.  In  an  action  at  law  based  upon  the  provisions  of  Sections  4  and  5 
of  the  Act  of  March  3,  1903,  entitled  "An  Act  to  regulate  the  im- 
migration of  aliens  info  the  United  States",  where  defendant  pleaded 
as  a  bar  to  the  action,  the  decision  of  a  board  of  special  inquiry 
provided  for  by  Section  25  of  said  Act,  admitting  the  alien  claimed 
to  have  been  brought  into  the  country  in  violation  of  Sections  4  and  5 
thereof,  Held,  that  Congress  had  provided  a  tribunal  for  the  recov- 
ery of  the  penalty  sued  for  in  "the  courts  of  the  Unit*ed  States,"  and 
further  provided  that  "both  the  Circuit  and  District  Courts  should 
be  invested  witli  full  and  concurrent  jurisdiction  of  all  causes,  civil 
and  criminal  arising  under  any  of  the  provisions  of  the  Act."  No 
restraint  was  placed  upon  the  judgment  of  the  courts  by  reason  of 
the  previous  action  of  the  administrative  branch  of  tlie  government. 
The  question  at  issue  between  the  alien  and  the  government  in  that 
special  inquiry,  was  simply  one  of  the  alien's  right  t'o  land. — Berger 
V.  Bishop,  405. 

See  Admiralty,  13. 

Aliens,  4. 

Bankruptcy,  7,  12, 

Foreign   Corporations,   i. 

.     Habeas  Corpus,  3,  4,  S- 
Jurisdiction,  i,  5. 

USER. 

See  Eminent  Domain,  24. 

VERDICT. 

See  New  Trial,  i,  2,  .j. 

WAGES. 

See  Admiralty,  19. 
Seamen,  3,  9. 
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WARNINGS. 


/ 


/ 


/ 


Where  in  the  process  of  transferring  sugar  from  the  hold  of  one  ship 
into   the   hold  of  another  ship,  with   the  usual   and  customary    ap- 
pliances, a  sling  containing  some  1250  pounds  of  sugar  was  lowered  \  ; 
unexpectedly  by  an  employe  of  defendant  on  to  the  deck  of  a    ship                 | 
into  whose  hold  the  sugar  was  being  loaded,   severely  injuring^  the 
mate  of  said  ship,  who  made  ineffectual  attempts  to  get  out'  of  the 
way  of  the  descending  sugar,  and  some  evidence  was  introduced  as 
to  the  giving  of  warnings,  of  the  coming  of  the  sugar,  by  the  officers 
of  the  defendant.  Hcldy  fhat  these  warnings  were  not  shown  to   have 
been  brought  home  to  the  injured  person. — Lorensen  v.  I.  I.  S.  A'az*.  i 
Co.,  267. 


i 


2.  Even  if  warnings  are  shown  to  have  been  heard  by  the  injured  per- 
son claiming  damages  for  such  injury,  and  said  warnings  disregarded, 
thus  showing  a  degree  of  negligence  on  his  part,  that  would  not  re- 
lieve the  defendant  from  the  results  of  its  negligence,  if  by  the  ex- 
ercise of  reasonable  care,  it  could  have  avoided  the  consequences  of 
the  negligence  of  the  injured  person.— /6. 

See  Admiralty,  14. 

WATCH.  « 

See  Shipping,  2,  3,  4.  j 

WITNESSES.  I 

T.     Number  of  witnesses.— 17«t7rd  States  v.  Ohta,  158. 

2.  Asiatic  witnesses.— C/«»7^</  States  v.  Ohta,  158.  i 

3.  The  government  is  not  bound  in  a  criminal  case  by  the  testimony  of  - 
a  witness  produced  in  its  behalf,  where  such  testimony  is  contrary 

fo  statements  made  by  such  witness  out  of  court  to  the  prosecuting 
officers  of  the  government,  and  which  statements  resulted  in  the  bring- 
ing of  charges  against  the  defendant. — U.  S.  v.  Miyama,  399. 

WORDS. 

See  Assault,  i,  2. 
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